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MASSACHUSETTS 


BzOHiJrai  Bavx  of  St.  Loms,  plaintili;  t.  Buok 

cunr  MaM.  «r.) 

B.  coMli^iied  twelfte  balet  of  ootton  to  defendant,  oommiasion  merelimiit  and 
drew  a  draft  on  him,  which  contained  a  memorandam  at  the  foot  thereof 
that  it  was  drawn  "against  twelve  bales  of  cotton/'  pTocnred  the  plaintlflh 
to  diaeoiint  it,  and  notified  the  defendant  of  the  consignment  and  the  draft. 
Tlie  defendant  refused  to  accept  the  draft,  and  informed  H.  by  letter  that 
he  did  so  because  he  had  not  received  the  bill  of  lading  of  the  cotton,  but 
that  he  would  accept  the  draft  on  receipt  of  the  bilL  Two  da/s  later  he 
leceiTed  the  bill,  and  afterward  pUdntiff,  who  had  seen  his  letter  to  H.,  pr»> 
sented  the  bill  for  acceptance,  which  was  again  refused.  Upon  a  subsequent 
receipt  of  the  cotton,  the  defendant  sold  it  and  credited  its  proceeds  to  H. 
who  was  his  debtor  to  a  large  amount.  EM,  that  plaintifT  could  not  nudn- 
tain  an  action  against  the  defendant,  either  upon  his  promise  to  accept  the 
draft,  or  for  the  proceeds  of  the  cotton. 

This  was  an  action  of  oontract  npon  the  following  case,  stated 
for  the  judgment  of  the  conrt : 

«<0n  March  8,  1865,  John  P.  Hill,  at  St.  Loms,  drew  on  the 
defendants,  commission  merchants  in  Boston,  a  draft  for  $3,300, 
payable  fchirty  days  after  date  to  the  order  of  R  R  Pitman  ft  Oo<^ 
and  containing  on  its  fiice  a  memorandum  ip  the  terms  following: 


MASSACHUSETTS, 


Excluui^  Bank  of  St.  Loais  t.  Rioo. 


*  against  twelve  bales  cotton.'  On  the  same  day  the  draft  was 
indorsed  to  and  discounted  in  the  usual  course  of  business  by  the 
plaintiffs,  and  on  March  15  was  presented  by  them  to  the  defend- 
ants at  Boston,  who  caused  it  to  be  noted  for  non-acceptance.  On 
March  8,  Hill  wrote  to  the  defendants  as  follows :  ^I  ship  ycu  to- 
day, per  Merritt's  Express,  twelve  bales,  weighing  5,489  pounds,  on 
which  I  liave  drawn  on  you  at  thirty  days  for  $3,300/  To  this  let- 
ter the  defendants  replied  on  March  14  as  follows :  ^  We  now  have 
the  pleasure  to  acknowledge  your  favor  of  the  8th.  Your  shipment 
twelve  bales  cotton,  per  Merritt's  Express,  will  receive  due  attention. 
Bill  of  lading  not  at  hand.  Your  draft  for  $3,300  is  excessive; 
particularly  as  we  shall  have  no  margin  on  previous  shipments,  as 
the  market;  now  looks.  We  will  honor  the  same,  but  shall  expect 
you,  on  receipt  of  this,  to  make  us  shipment  of  cotton  to  cover  the 
margin.'  And  on  March  15  they  again  wrote  to  Hill  as  follows: 
'Market  for  cotton  continues  weak.  Have  no  bill  lading  twelve 
bales  reported  as  shipped  yesterday,  and  we  have  felt  obliged,  there- 
fore, to  have  your  draft  for  $3,300  noted  for  non-acceptance.  When 
bill  lading  is  received,  will  accept  draft.'  The  said  bill  of  lading 
of  the  cotton  ran  to  the  defendants  or  order,  and  was  received  by 
them  March  17, 1865. 

^The  defendants'  letter  of  March  15  was  shown  to  the  plaintiffs 
by  R  R  Pitman  &  Co.,  March  22, 1865.  The  plaintiffs  thereupon 
procured  said  letter,  and  the  duplicate  bill  of  lading  of  Pitman  & 
Co.,  and  on  March  27  again  presented  the  draft,  with  the  defend- 
ants' said  letter  and  the  duplicate  bill  of  lading  attached,  to  the 
defendants  for  acceptance.  But  the  defendants  declined  to  accept 
the  same,  and  afterward  declined  to  pay,  and  they  have  never  paid 
the  same  or  any  part  thereof,  and  the  same  was  duly  protested  for 
non-acceptance  and  non-payment.  The  twelve  bales  of  cotton  were 
received  by  the  defendants  on  April  17,  and  were  sold  by  them  on 
April  21  for  $1,349  net,  which  sum'  they  credited  in  their  current 
account  with  Hill,  upon  which  a  balance  then  was  and  still  is  due 
to  the  defendants." 

The  superior  court  ordered  judgment  for  the  defencants;  and  ih« 
plaintiffs  appealed. 


S.  F.  Thomas  A  R.  Olney,  for  plaintiflb. 
ff.  W.  Paine  <§  R.D.  SmUh,  for  defendants. 
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Bxd&Mige  Bank  of  St.  Ix>aiB  t.  Bioe. 


Orat,  J.  It  has  already  been  decided  in  this  oase^  upon  proof 
of  substantially  the  same  facts  which  are  now  agreed  by  the  parties^ 
that  the  plaintifb  could  not  sue  the  defendants  as  acceptors  of  the 
draft;  because  their  promise  to  the  drawer  to  accept  it,  having  been 
inuile  after  the  draft  had  been  negotiated  to  the  plain fciflfs,  did  not 
amount  to  an  acceptance ;  and  the  memorandum  at  the  foot  of  the 
drafts  that  it  was  drawn  against  twelve  bales  of  cotton,  could  have 
no  more  effect  to  charge  the  defendants  as  acceptors  than  the  mere 
signature  of  the  drawer,  which  of  itself  always  imports  a  promise 
that  he  will  have  funds  in  the  hands  of  the  drawee  to  meet  the 
draft.    98  Mass.  288. 

The  defendants'  promise  to  the  drawer  to  accept  the  draft  was  a 
mere  chose  in  action,  not  negotiable,  and  upon  which  no  one  but 
he  to  whom  it  was  made  could  maintain  an  action*  WarcesUr 
Bank  v.  Wells,  8  Meta  107 ;  Luff  v.  Pope,  5  Hill,  413,  and  7  id 
577. 

The  geneiUl  rule  of  law  is,  that  a  person  who  is  not  a  party  to  a 
simple  oontract,  and  from  whom  no  consideration  moves,  cannot 
sue  on  the  contract,  and  consequently  that  a  promise  made  by  one 
person  to  another,  for  the  benefit  of  a  third  person,  who  is  a 
stranger  to  the  consideration,  will  not  support  an  action  by  the 
latter.  And  the  recent  decisions  in  this  Commonwealth  and  in 
England  have  tended  to  uphold  the  rule  and  to  narrow  the  excep- 
tions to  it 

The  unguarded  expressions  of  Ohief  Justice  Shaw  in  Carnegie  v. 
MarrUon,  2  Mete.  381,  and  Mr.  Justice  BiGSiX)W  in  Brewer  v.  Dywr, 
7  Gush.  337,  to  the  contrary,  on  which  the  learned  counsel  for  the 
plaintiffs  relied  at  the  argument,  were  afterward,  and  while  those 
two  distinguished  judges  continued  to  hold  seats  upon  this  bench, 
qualified,  the  limits  of  the  doctrine  defined,  and  a  disinclination 
repeatedly  expressed  to  admit  new  exceptions  to  the  general  rule, 
in  unanimous  judgments  of  the  court,  drawn  up  by  Mr.  Justice 
Metcalf,  and  marked  by  his  characteristic  legal  learning  and  cau- 
tious precision '  of  statement.  Mellen  v.  Whipph,  1  Oray,  317 ; 
MxUard  v.  Baldwin,  3  id.  484;  Field  v.  Crawford,  6  id.  116;  Dow 
V.  Clark,  7  id.  198.  Those  judgments  have  since  been  treated  as 
Bottling  the  law  of  Massachusetts  upon  this  subject  Oolburn  v. 
Phillips,  13  Gray,  64 ;  Flint  v.  Pierce,  99  Mass.  68. 

The  first  and  principal  exception,  stated  by  Mr.  Justice  Mbtoalp, 
to  the  general  rule,  consists  of  those  cases  in  which  the  defendant 
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has  ill  hiB  hands  money  which  in  equity  and  good  oonsdenot 
belongs  to  the  plaintifl^  as  where  one  person  receiyes  from  another 
money  or  property  as  a  fond  from  which  certain  cifeditors  of  the 
depositor  are  to  be  paid,  and  promises^  either  expresdy,  or  by 
implication  firom  his  aooeptance  of  the  money  or  property  without 
objection  to  the  terms  on  which  it  is  delivered  to  him,  to  pay  such 
creditors.  That  class  of  cases,  as  was  pointed  out  in  1  Oray,  829» 
includes  Carnegie  t.  Morrison  and  most  of  the  earlier  cases  in  this 
Oommonwealth,  as  well  as  the  later  cases  of  Frost  t.  Oage,  1  Allen^ 
262,  and  Putnam  t.  FiM,  108  Mass.  666. 

The  only  illustration,  which  the  decisions  of  this  court  aSFord,  of 
Mr.  Justice  Metcalf's  second  class  of  exceptions,  is  Felton  j. 
Dickinson^  10  Mass.  287,  in  which  it  was  held,  in  accordance  with 
a  number  of  early  English  authorities,  and  hardly  argued  against^ 
that  a  son  might  sue  upon  a  promise  made  for  his  benefit  to  his 
father.  Those  cases,  with  the  proposition  on  which  they  hare 
'sometimes  been  supposed  to  rest,  that,  by  reason  of  the  near  relation 
between  parent  and  child,  the  latter  might  be  thought  to  have  an 
interest  in  the  consideration  and  the  contract,  and  the  former  to 
have  entered  into  the  contract  as  his  agent,  are  not  now  law  in 
England.  Tweddle  y.  Atkinson^  1  B.  ft  S.  393 ;  Addison  on  Oont 
(6th  ed.)  1040 ;  Dicey  on  Parties,  84.  And  this  case  does  not 
require  us  to  consider  whether  they  ought  still  to  be  followed  here» 

The  third  exception,  admitted  by  Mr.  Justice  Metoalv,  is  the  case 
of  Brewer  v.  Dyery  7  Cnsh.  337,  in  which  the  defendant  made  a 
written  promise  to  the  lessee  of  a  shop  to  take  his  lease  (which  was 
under  seal)  aud  pay  the  rent  to  the  lessor  according  to  its  terms, 
entered  into  possession  of  the  shop  with  the  lessor's  knowledge^ 
paid  him  the  rent  quarterly  for  a  year,  and  then  before  the  expira- 
tion  of  the  lease  left  the  shop,  and  was  held  liable  to  an  action  by 
the  lessor  for  the  rent  subsequently  accruing.  That  case  may 
perhaps  be  supported  on  the  ground  that  such  payment  and  receipt 
of  the  rent,  after  the  agreement  between  the  defendant  and  the 
lessee,  warranted  the  inference  of  a  direct  promise  by  the  defendant 
to  the  lessor  to  pay  the  rent  to  him  for  the  residue  of  the  term* 
See  McFarlan  t.  Watson^  3  Com.  286.  It  certainly  cannot  be 
reconciled  with  the  later  authorities,  without  limiting  it  to  its  own 
special  circumstances,  and  affords  no  safe  guide  in  the  decision  of 
the  present  case. 

The  plaintiffs  are  then  obliged  to  fidl  back  upon  the  first  excep- 
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iion  to  the  general  rale.  Bat  they  fail  to  bring  their  case  within 
that  exception,  or  within  any  of  the  anthorities  to  which  4^ey  have 
referred  as. 

In  Carnegie  y.  Jfarriaan,  2  Meta  881,  the  defendants,  haying 
funds  in  cadi  or  oredit  of  the  plaintifBet'  debtor,  gave  him  a  letter  of 
credit,  which  was  shown  to  the  plaintiflb,  and  on  the  faith  of  which 
ihey  drew  die  bill,  for  the  amonnt  of  which  they  saed  the 
defendants;  and  the  drawing  of  that  bill,  whereby  they  made 
themselyes  liable  to  the  drawee  thereof,  was  a  consideration  moving 
from  them.  In  LiUy  y.  Haya,  5  Ad. &  EL  548;  S.  0.,  1  Ney.  &  Per. 
S6,  the  defendant,  as  the  jnry  fonnd,  had  authorized  the  plaintiff 
to  be  told  that  the  defendant  had  receiyed  the  money  to  his  use, 
and  thus  promised  the  plaintiff  to  pay  it  to  him.  So  in  Walker  y. 
Bostron,  9  M.  &  W.  411,  the  defendant  had  promised  the  plaintiff 
to  pay  the  som  in  question.  And  the  rule  established  by  the 
modern  oases  in  England,  as  laid  down  in  the  text-books  cited 
for  the  plaintifBi,  does  not  permit  the  person,  for  whose  benefit 
•  promise  is  made  to  another  person  from  whom  the  only 
oonsideration  moyes,  to  maintain  an  action  against  the  promisor, 
unless  either  the  latter  has  also  made  an  express  promise  to  the 
plaintiff,  or  the  promisee  acted  as  the  plaintiff's  agent  merely.  Meta 
on  Ooni  209 ;  Addison  on  Gout  (6th  ed.)  630, 1041 ;  Ohit  on  Con. 
(8th  ed.)  53.  Where  the  promisee  is  in  fact  acting  as  the  agent  of  a 
third  person,  although  that  is  unknown  to  the  promisor,  the  princi- 
pal is  the  real  party  to  the  contract,  and  may,  therefore,  sue  in  his 
own  name  on  the  promise  made  to  his  agent  Sims  y.  Bond,  6  B. 
ft  Ad.  389 ;  S.  0.,  2  Ney.  &  Man.  608 ;  Huntington  y.  Knox,  7 
Oush.  371 ;  Barry  y.  Page,  10  Gray,  398 ;  Hunter  y.  Oiddinga,  97 
Mass.  41 ;  Ford  y.  WiUiams,  21  How.  287. 

In  the  case  at  bar,  the  plaintiffs  had  acquired  no  title  in  the  cotton 
against  which  the  draft  was  drawn.  The  bill  of  lading  was  not 
attached  to  the  draft  or  made  payable  to  the  holder  thereof,  or 
deliyered  to  the  plaintiffs.  The  case  is  thus  distinguished  from 
AUen  y.  WilHame,  12  Pick.  297,  and  Michigan  State  Bank  y. 
Gardner,  16  Oray,  362,  cited  at  the  argument  The  cotton  was  not 
of  sufficient  yalue  to  pay  the  draft,  and  the  balance  of  account 
between  the  defendants  and  the  drawer,  at  the  time  of  their  receipt 
and  sale  of  the  cotton,  and  eyer  since,  was  in  fayor  of  the  defendants. 
There  is  no  ground,  therefore,  for  implying  a  promise  from  the 
defendants  to  the  plaintifb  to  pay  to  them  either  the  amount  of  the 
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draft  or  the  proceeds  of  the  cotton.  Tiernan  v.  Jackson^  5  Pet  580  ; 
Chwperthwaite  y.  Sheffield,  5  N.  T.  416,  and  3  id.  243 ;  WifUer 
y.  Drurjf,  5  id.  525 ;  Yates  y.  Bell,  3  B.  &  Aid.  643.  The 
plaintiffs  did  not  take  the  draft,  or  make  adyanoes,  upon  the  faith 
of  any  promise  of  the  defendants,  or  of  any  actual  receipt  by  them 
of  the  cotton  or  the  bill  of  lading,  but  solely  upon  the  &ith  of  the 
drawer's  signature  and  implied  promise  that  the  defendants  should 
haye  funds  to  meet  the  draft  The  whole  consideration  for  the 
defendants'  promise  moyed  from  the  drawer  and  not  from  the 
plaintiffs.  And  the  defendants  made  no  promise  to  the  phdntifk 
Their  only  promise  to  accept  the  draft  was  made  to  Hill,  the  drawer, 
after  the  draft  had  been  negotiated  to  the  plain  tifib;  and  there 
is  no  proof  that  the  defendants  authorized  that  promise  to  be 
shown  to  the  plaintiffs,  or  that  Hill,  to  whom  tiiat  promise  was 
made,  was  an  agent  of  the  plaintiflii.  His  relation  to  them  was 
that  of  drawer  and  payee,  not  of  agent  and  principal.  To  infer,  ab 
suggested  in  behalf  of  the  plaintiflb,  that  he  was  their  agent  ia 
receiying  the  defendants'  promise,  so  that  they  might  sue  thiereoH 
in  their  own  name,  would  be  unsupported  by  any  facts  in  the  case» 
and  would  be  an  eyasion  of  the  rules  of  law,  which  will  not  allow 
any  person,  who  took  the  draft  before  that  promise  was  made,  te 
maintain  an  action  upon  that  promise,  either  as  an  acceptance  or 
a  promise  to  accept 

JudgmmUf&r  th$  i/tfemdmU%. 


Oabb,  appeUant^  y.  Nauokal  Sboubitt  Bavx. 

(]sriiiMs.«k) 

A  pfomlse  by  the  drawee  to  the  drawer  of  a  check,  draft  or  bill  of  esdiaage 
to  accept  and  paj  the  same  does  not  make  the  drawee  liable  to  an  action  \ff 
a  holder,  anlees  the  latter  has  taken  the  check,  draft  or  bill  of  exchange  on 
the  f^th  of  snch  piomlse.    (^00  nol0,  p.  9.) 

AonoN  of  contract    The  plaintiff  alleged  that  defendant  was  a 
banking  corporation;  that  Idnooln  &  Co.,  on  or  before  May,  1868, 
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were  depo8itx>jr8  in  said  bank,  that  they  were  accustomed  to  draw 
their  checks  upon  their  deposits,  that  the  defendant,  in  oonsidera* 
tion  of  said  deposits,  had  promised  said  firm  to  pay  all  checks  and 
drafts  of  said  finn  on  said  bank,  when  in  funds  of  said  firm  to  pay 
th«  same,  and  that  said  bank  had  for  a  long  time  so  paid  said 
drafts  and  checks.  That  on  May  2, 1868,  Lincoln  &  Go.  drew  their 
check  upon  the  defendant  for  $600,  payable  to  plaintiff's  order, 
that  plaintiff  duly  presented  it  to  defendant,  and  demanded  pay« 
ment,  which  was  refused.  That  at  the  time  of  said  presentment 
said  firm  had  funds  in  defendant's  bank  exceeding  $600,  upon  which 
they  were  entitled  to  draw  the  check.  The  plaintiff  claimed  to 
recover  the  amount  of  the  check. 

The  defendant  demurred  on  the  ground  that  there  was  no  privitj 
between  plaintiff  and  defendant,  and  therefore  no  cause  of  action. 
The  superior  court  sustained  the  demurrer  and  plaintiff  appealed. 

O.  AbboU  and  T.  F.  Ntat^r,  for  plaintiff. 

The  drawer  of  a  check  has  a  right  of  action  against  the  bank  for 
refusing,  even  by  mistake,  tx>  pay  it  on  presentment  if  in  fund. 
Whitaker  v.  Bank  of  England,  1  0.  M.  &  K.  741;  MarzetH  y 
WiUiMns,  1  B.  ft  Ad.  415 ;  Rolin  v.  Steward,  14  G.  B.  695 ;  In  r$ 
Brown,  2  Story,  502;  Harker  y,  Anderson,  21  Wend.  372;  Little  ▼. 
Phmnix  Bank,  2  Hill,  425. 

If  one  puts  money  in  the  hands  of  another,  who,  in  consideration 
thereof,  promises  to  pay  it  to  a  third,  the  third  can  maintain  an 
Mtion  for  its  reooYery.  Arnold  v.  Lyman,  17  Mass.  400 ;  Hall  y. 
Martton,  id.  575 ;  Oamegie  y.  Morrison,  2  Mete.  381,  402 ;  Button 
Y.  Poolf  1  T.  Baym.  302;  22  Amer.  Jur.  17 ;  2  Oreenl.  Ey.,  §  109. 
And  this  rule  applies,  although  the  promise  is  made  to  pay  one  to 
lie  designated  at  a  future  time  by  the  person  from  whom  the  coil- 
■ideration  moYes ;  that  is,  to  his  order.  Weston  y.  Barker,  12  Johns. 
276 ;  Fenner  y.  Meares,  2  W.  BL  1269.  This  principle  applies  to 
the  relation  between  the  check  holder  and  the  bank  when  the  latter 
is  in  fond.  Fogarties  y.  StcUe  Bank,  12  Bich.  518;  Vanbibber  y. 
Bank  of  Louisiana,  14  La.  Ann.  481,  482 ;  Afunn  y.  Bureh,  25  IlL 
85;  Chicago  Insurance  Go.  y.  Stanford,  28  IlL  168;  Harris  y. 
Clark,  3  Gomst  93,  120;  In  re  Brown,  2  Story,  502,  519;  Roberts 
V.  CorHn,  26  Iowa,  315 ;  Ancona  y.  Marksy  7  H.  &  N.  686 ;  Byles 
.on  Bills  (5th  Am.  ed.),  21,  and  notes;  Morse  on  Banking,  469-474 

^  B.  Tucker f  for  defendant. 
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Obay»  J.  It  i8  a  general  rale  of  law,  that  upon  a  promise  made 
bj  one  person  to  another,  for  the  benefit  of  a  third  fix>m  whom  no 
consideration  moYeSy  the  latter  cannot  sue;  and  the  exception  to 
this  rule,  which  holds  a  person,  in  whose  hands  fiinds  haye  been 
placed  to  pay  creditors  of  the  depositor,  liable  to  actions  by  them, 
has  not  been  extended,  in  this  Gommon wealth  or  in  England,  to  a 
case  in  which  neither  sach  creditors  nor  the  amounts  of  their  debts 
are  named  or  ascertained  at  the  date  of  the  promise.  MeUen  ▼• 
Whipple,  1  Gray,  317;  Dow  y.  Olarky  7  Gray,  198;  Froai  v.  Gage, 
1  Allen,  262 ;  Fairlie  t.  Denion,  8  B.  &  0.  395 ;  S.  0,2  Man.  &  ByL 
863 ;  Gerhard  t.  BaieSi  2  EL  ft  BL  476.  And  by  our  law  a  promise 
to  the  drawer  by  the  drawee  of  a  negotiable  draft  or  bill  of  ex- 
change to  accept  and  pay  the  same,  does  not  make  the  drawee  liable 
to  an  action  by  a  holder,  unless  he  has  taken  the  draft  on  the  futh 
of  such  promise ;  but  is  a  mere  chose  in  action,  upon  which  he  only 
to  whom  it  was  made  can  sue.  Exchange  Bank  y.  Rice,  98  Mass. 
288,  and  ante,  87.  In  the  cases  mentioned  in  the  argument,  of 
general  letters  of  credit  and  public  offers  of  reward,  the  person  who^ 
by  making  an  advance  in  the  one  case,  or  doing  the  acts  specified 
in  the  offer  in  the  other,  accepts  the  proposition  of  the  defendant; 
becomes  himself  the  other  party  to  the  contract,  and  the  one  from 
whom  the  consideration  moTes. 

The  plaintiff  in  the  present  case  does  not  allege  that  the  defend- 
ant made  any  promise  to  him,  or  that  he  did  any  thing  upon  the 
faith  of  their  promise  to  the  drawer,  or  even  knew  of  that  promise 
when  he  took  the  check  sued  on.  The  relation  between  the  defend- 
ant and  the  drawer,  as  disclosed  in  the  declaration,  was  simply  tlie 
ordinary  one  of  bankers  and  customer,  which  is  a  relation  of  debtor 
and  creditor,  not  of  agent  and  principal,  or  trustee  and  cestui  que 
trust  The  bankers  agree  with  their  customer  to  receiye  his  de- 
posits, to  account  with  him  for  them,  to  repay  them  to  him  on  de- 
mand, and  to  honor  his  checks  to  the  amount  for  which  they  are 
accountable  to  him  when  the  checks  are  presented;  and  for  any 
breach  of  that  agreement  they  are  liable  to  an  action  by  him.  But 
the  money  deposited  becomes  the  absolute  property  of  the  bankersi 
imi^ressed  with  no  trust,  and  which  they  may  dispose  of  at  their 
pleasure,  subject  only  to  their  personal  obligation  to  the  depositor 
to  pay  an  equivalent  sum  upon  his  demand  or  order.  The  right  of 
the  bankers  to  use  the  money  for  their  own  benefit  is  the  very  con- 
sideration for  their  promise  to  the  depositor.    They  make  no  agree- 
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aaent  with  the  holders  of  his  cheeks.  A  check  drawn  by  him  in 
eommon  form,  not  designating  any  special  fnn4  out  of  which  it  is 
to  be  paid,  nor  corresponding  to  the  whole  amount  dae  to  him  from 
the  bankers  at  the  time,  is  a  mere  contract  between  the  drawer  and 
the  payee,  on  which,  if  payable  to  bearer,  and  not  paid  by  the 
drawees,  any  holder  might  doubtless  sue  the  drawer  (as  suggested 
in  Ancona  y.  Marks,  7  H.  ft  N.  686,  696,  cited  for  the  plaintiff), 
but  which  passes  no  title,  legal  or  equitable,  to  the  payee  or  holder, 
in  the  moneys  previously  paid  to  the  bankers  by  the  drawer;  and 
the  bankers'  promise  to  the  drawer  to  honor  his  checks  does  not 
render  them,  while  still  liable  to  account  with  him  for  the  amount 
of  any  check  as  part  of  his  general  balance,  liable  to  an  action  of 
contnust  by  the  holder  also,  unless  they  have  made  a  direct  promise 
to  the  latter,  by  accepting  the  check  when  presented,  or  otherwise. 
The  view,  thus  briefly  stated,  is  in  accordance  with  the  law  as 
established  in  England,  in  New  York  and  in  Pennsylyania,  with 
the  opinions  heretofore  expressed  by  this  court,  and  with  the  recent 
onanimous  decision  of  the  supreme  court  of  the  United  States. 
Foley  T.  Hilly  1  PhiL  Ch.  399,  and  2  H.  L.  Cas.  28 ;  Pabee,  B.,  in 
BeUamy  t.  Maijaribanks,  7  Exch.  389, 404;  Addison  on  Oont  (6tli 
«d.)  810;  Chapman  v.  White,  6  N.  Y.  412,  417;  Loyd  v.  M<y 
Caffrey,  46  Penn.  St  410,  414 ;  Buttard  t.  RandaU,  1  Gray,  605 ; 
Dana  t.  Third  National  Bank,  13  Allen,  445 ;  Bank  of  the  Re- 
fublie  y.  Millard,  10  Wall.  152. 

Judg^nentfor  the  defendant  affirmed. 

HosB.  ^See  to  the  same  effect  .JEtfiaifaMofutfBonlcT.  Fourth  National  BatOt^l  Am. 
ILSM;  eod  Cam  t.  Hendersoti,  8  Id.  800;  Fogortiet  t.  StaU  Bofilc,  IS  Rioh.  L.  B.  US; 
JftwwT.  Bur«h« SSUL  85;  CMeaeo  Ins.  Co.  v.  Stanford,  88  id.  166,  are  In  direct  oonfliot 
^rltb  the  prlAclind  case  and  with  the  recent  decisions.  So  also  is  LetUr  v.  CMwn,  8 
Btash.  8S7,  wheiein  it  was  held  that  a  check  was  an  aheolute  appropriation  of  so  much 
moner  in  the  hands  of  the  hanker  to  the  holder  of  the  oheclL,  and  that  the  holder 
«oiild  maintain  an  action  against  the  hanker  for  refusing  to  pay,  he  having  funds  of 
the  drawer.  Some  ohiter  remarlu  may  be  found  to  the  same  effect  in  BoberUon  ▼. 
AMtUn,  88  Iowa,  SIA,  but  that  case  did  not  inyolve  the  question. 

When  payment  of  a  check  on  a  bank  is  refused  the  recourse  of  the  holder  is  against 
the  drawer  and  not  against  the  bank,  eren  though  the  bank,  at  the  time  the  check 
was  presented  for  payment,  held  funds  of  the  drawer  sulBcient  to  pay  the  checlk 
Jlbiet  T.  ^VtMilcUii  Bonft,  8A  Md.  674. 

Hot  when  a  bank  diaiges  a  drawer  of  a  check  with  the  amount  thereof,  it  is  aa 
^propriatlon  of  so  much  money  to  the  use  of  the  payee  or  holder.  Bank  of  th» 
sipubUc  T.  JfiBard,  tupra;  aaoenth  NaiUonal  Bank  y.  Cook  (Sup.  Ct.,  Fa.),  8 Pitts.  L.  J 
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BmrBTy  plaintifl;  t.  AmrAV. 

I 

I 

luMi  JmladQetioD  to  oompel  perfonnMiee  of  ta  agieaoimil  t» 
•wlgn  a ptttenU    (8e$  nate,p,  11.) 

Sun  m  equity  to  compel  the  assignment  of  a  patent  and  for  aa 
aoooant.  Demnmr  on  the  graond  of  want  of  jnrisdietioii.  The  case 
was  reserved  for  the  detemiination  of  the  ftall  oouri 

B.  Dean,  for  defendants. 

71  W.  Clarke,  for  plaintiS 

MoBTOK,  J.  The  bill  states  a  case  which  entitles  the  plaintiff  i» 
relief.  II;  sets  forth,  in  substance,  that  the  plaintiff  was  the  proprie- 
tor of  a  new  and  nsefid  inyention  for  a  machine  for  malring  paper 
bags,  and  that,  for  the  purpose  of  perfecting  the  inyention  and  im>- 
curing  patents  therefor,  he  employed  Annan,  a  skilled  mechanicy 
under  a  written  contract,  by  which  Annan  was  to  labor  for  the 
plaintiff  in  perfecting  said  machine,  to  take  all  necessary  steps  ta 
patent  any  inyentions  or  improvements  relating  to  paper  bags  or 
any  machinery  therefor,  and  to  assign  to  the  plaintiff  all  his  rights 
therein,  and  M  patents  therefor*  It  alleges  that  Annan  has  taken 
9ut  several  patents  for  inventions  made  by  him  on  paper  bag 
machines,  which  were  issued  to  himself  and  the  other  defendant^ 
Herbert  S.  Miller,  as  the  assignee ;  and  that  he  and  Merrill  became 
confederates  to  defraud  the  plaintiff,  and  are  making  and  selling 
machines  under  said  patents,  in  fraud  of  the  plaintiff;  and  it  prays 
that  they  may  be  required  to  assign  the  said  patents  and  machines 
to  him,  and  to  account  for  the  profits  made  by  them  in  the  manu- 
facture and  sale  of  such  machines.  The  defendants  demur  to  the 
bill,  and  attempt  to  sustain  their  demurrer  upon  the  ground  that 
tiie  question  raised  by  the  bill  is  one  exclusively  within  the  jurist 
diction  of  the  fedend  authorities,  and,  therefore,  cannot  be  enter 
turned  by  this  court.  Their  argument  is,  that  the  plaintiff  seeks 
relief  upon  the  ground  that  he,  and  not  Annan,  was  the  original 
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inyentor  of  the  machines  for  which  patents  have  been  issaed,  and 
ttiat  npon  this  question  the  decision  of  the  commissioner  of  patenta 
is  oonclnsive.  We  do  not  so  understand  the  allegations  of  the 
plaintiff's  bill.  The  plaintiff  does  not  allege  that  the  paten ta 
obtained  by  Annan  are  invalid.  On  the  contrary,  he  pats  his  case 
upon  the  ground  that  they  were  rightfully  obtained  by  Annan,  and 
ought  to  be  assigned  to  him  according  to  the  agreement  between  the 
partie&  There  is  no  conflict  inrolved  between  this  court  and  the 
federal  tribunals.  No  question  is  raised  as  to  the  legality  or  pro- 
priety of  the  action  of  the  commissioner  of  patents,  nor  are  we 
asked  to  revise  it ;  but  the  plaintiff  seeks  to  enforce  the  performance 
of  a  contract  for  the  conveyance  to  him  of  the  patent  rights  and 
machines.  The  question  raised  by  the  bill  and  demurrer  is  one  of 
which  the  commissioner  of  patents  could  not  entertain  jurisdictiony. 
bat  which  is  within  the  oogniflanoe  of  the  State  courts. 

Dmnwrrwt  OMrmML 

Hon.— Bee  to  leiiie  effeet  JfiddMrnM*  t.  Broodbenta,  7  Am.  B.4Br ;  Aitfi  ▼•  INelMnMi^ 


Wn/rojr  y.  Middlesbz  Bailboad  OoMPAjnr. 

(107  ICSM.  108.) 
Hrwrlood.    Mcut&r  arid  9&roant.    AetUm, 

The  plainiifr,  while  riding  on  defendant's  horse-car,  apon  inyitatkMi  q€  Ih* 
driver  and  as  a  passenger  without  hire,  was  injured,  without  fault  on  her 
part,  through  the  negligence  of  the  driver,  in  the  course  of  his  employment. 
HMf  that  defendant  was  liable. 

ToKT  for  personal  injuries  alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  defendant's  servant  Defendant 
was  a  street  railroad  corporation. 

At  the  trials  the  plaintiff  offered  to  prove  '^  that  on  July  16, 1868^ 
at  which  time  she  was  nine  years  of  age^  she  went  out  about  seven 
o'clock  in  the  evening  to  walk ;  that  she  was  in  company  with  foui 
or  five  other  girls,  on  the  Gharlestown  bridge,  and  near  the  draw, 
and  one  of  the  defendants'  cars  came  along  very  slowly ;  that  there 
were  no  passengers  on  the  platform,  and  the  drivor  beckoned  to  the 
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i;irl8  to  get  on,  and  they  Mooidingly  got  on  the  platform,  while  die 
€ar  was  going  slowly ;  that  the  driver  then  stmok  his  horses,  and 
they  started  on  a  fast  trot;  that  the  plaintiff  had  one  foot  on  the 
«tep,  and  by  reason  of  the  sudden  start  lost  her  balanoe ;  that  she 
oaUed  to  the  driver  to  stop,  bnt  the  car  kept  on,  and  she  fell  so  that 
one  of  the  wheels  passed  oyer  her  arm,  and  she  was  obliged  to  have 
it  amputated;  and  that  she  used  due  care  and  the  driver  was  care* 
less.''  It  was  admitted  that  the  driver  had  no  authority,  unless  im« 
plied  from  his  position,  to  invite  persons  to  ride  free,  and  that 
defendant  was  not  a  passenger  for  hire.  Upon  the  plaintiff's  offer 
4>t  proof,  the  case  was  reserved  for  the  consideration  of  the  full  court ; 
if  the  plaintiff  was  entitled  to  recover  thereon,  the  case  to  stand  for 
trial ;  otherwise,  judgment  to  be  given  for  the  defendant 


l  M.  Derby,  for  plaintifll 
L.  Jf.  Ohildi  for  defendant 

MoRit)]ir,  J.  The  plaintiff  was  injured  while  riding  upon  one  of 
ihe  defendant's  cars.  At  the  trial,  she  offered  to  prove  that  she  was 
in  the  exercise  of  due  care,  and  that  the  driver  of  the  car  was  care- 
less. For  the  purposes  of  this  hearing,  therefore,  we  are  to  assume 
that  she  was  injured  by  the  negligence  of  a  servant  of  the  defend- 
ants, in  the  course  of  his  employment ;  and  that  her  own  want  of  care 
-did  not  contribute  to  the  injury.  It  follows,  that  she  can  maintain 
this  action ;  unless  we  sustain  the  position  taken  by  the  defendants, 
that  she  was  unlawfully  upon  the  car,  and,  therefore,  not  entitled 
to  recover. 

The  fiM)t8  which  the  plaintiff  offered  to  prove,  bearing  upon  this 
•question,  are  as  follows :  The  plaintiff,  a  girl  of  nine  years  of  age, 
was  walking  with  several  other  girls  upon  the  Charlestown  bridge, 
About  seven  o'clock  in  an  evening  in  July.  One  of  the  defendants' 
^ars  came  along  very  slowly,  and  the  driver  beckoned  to  the  girls  to 
get  on.  They  thereupon  got  upon  the  front  platform.  It  was 
iidmitted  that  the  plaintiff  was  not  a  passenger  for  hire,  and  that 
the  driver  had  no  authority  to  take  the  girls  upon  the  car  and  carry 
them,  unless  such  authority  is  to  be  implied  by  the  fact  of  his 
employment  as  driver. 

Upon  these  facts,  it  is  clear  that  it  would  be  competent  for  the 
'•nry  to  find  that  the  beckoning  by  the  driver  was  intended  and 
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andenftood  as  an  inntation  to  the  plaintiff  to  get  upon  the  car  and 
r*de.  Ill  accepting  this  invitation  and  getting  upon  the  car,  w» 
think  she  was  not  a  trespasser,  there  being  no  evidence  of  coUosioa 
between  her  and  the  driver  to  defraud  the  corporation. 

A  master  is  bound  by  the  acts  of  his  servant  in  the  course  of  hia 
employment  They  are  deemed  to  be  the  acts  of  the  master.  Ramt* 
im  T.  Boston  dk  Albany  Railroad  Co.,  104  Mass.  ll?,  and  cases  cited^ 
The  driver  of  a  horse-car  is  an  agent  of  the  corporation,  having: 
charge,  in  part,  of  the  car.  If,  in  violation  of  his  instructions,  he 
permits  persons  to  ride  without  pay,  he  is  guilty  of  a  breach  of  his 
duty  as  a  servant  Such  act  is  not  one  outside  of  his  duties,  but  is- 
an  act  within  the  general  scope  of  his  agency,  for  which  he  is- 
responsible  to  his  master.  In  the  case  at  bar,  the  invitation  to  tha 
plaintiff  to  ride  was  an  act  within  the  general  scope  of  the  driver's 
employment,  and  if  she  accepted  it  innocently  she  was  not  a  trea* 
passer.  It  is  immaterial  that  the  driver  was  acting  contrary  to  hia 
instructions. 

It  foUows,  that  the  plaintiff,  being  lawfully  upon  the  car,  though 
she  was  a  passenger  without  hire,  is  entitled  to  recover,  if  she  provea 
fliat  she  was  using  due  care  at  the  time  of  the  injury  and  that  she^ 
was  injured  by  the  negligence  of  the  driver.  Philadelphia  dt  Read- 
ing Railroad  Co,  v.  Derby,  14  How.  468,  483. 

In  the  present  aspect  of  the  case,  we  are  not  called  upon  to  con*^ 
aider  to  what  extent  the  defendants  might  be  held  liable  if  it  wera 
shown  that  the  phuntiff  was  unlawfnUy  riding  upon  the  car. 

Case  to  stand  for  trial 


OiLSOK,  plaintiff,  v.  Owmr. 

Cfarrier — bailment — Hen, 

Qna  wlio  carries  property  for  tbe  oonvenience,  and  at  the  request  cf  the  bailee 
tliereof,  liM  no  lien  thereon  for  ■ervioes  as  againat  the  owner. 

AcnOK  for  conversion  of  a  sewing  machine.  At  the  trial  it 
appeared  that  the  plaintiff  was  the  owner  of  the  machine ;  that  he 
let  it  to  Betsey  Burton  for  a  dollar  a  week ;  that  she  had  not  paid 


14  MAiJSACHUSETTS, 

Ckxry  ▼.  Boylston  Fire  and  Maiine  Luaxmnoe  Go. 

this  reutal  in  full ;  that  she  employed  defendant  to  mo?e  her  fami- 
4are>  including  the  machine,  from  one  part  of  Boston  to  another; 
that  she  did  not  pay  defendant  therefor,  and  that  he  kept  the 
machine,  claiming  a  lien  thereon  for  his  services,  and  that  the  plain* 
tiff  had  demanded  the  machine. 

The  trial  judge  ruled  that  defendant  had  no  lien,  and  the  jvaj 
returned  a  verdict  for  plaintiff. 

The  judge  reported  the  case  for  the  consideration  of  the  ooiirt 

0.  H.  Hudson,  for  defendant. 
/.  F.  WiUoth  for  plaintiff 

Wblls,  J.  The  lessee  of  the  sewing,  machine  had  a  right  of  pot- 
session  until  demand  of  return  by  the  owner;  but  she  had  no  right 
of  property  which  she  could  transfer,  and  no  authority  by  which' 
she  could  confer  any  right  of  property  upon  another.  She  could 
not,  therefore,  giye  the  defendant  a  lien  upon  the  property  for  its 
carriage  for  her  conyenienco  and  at  her  request  alone. 

The  defendant  not  having  a  lien  upon  the  property  as  against  tlit 
i^wner,  his  possession  became  wrongful  when  he  refused  to  surrendei 
t  to  the  plaintiff  on  demand  therefor. 

Judgment  on  the  vordietfor  theplatntiff. 


OoBT,  plaintiff  t.  Botlstoh  Firb  akd  ILumni  ImmuinJi 

GoHPAinr. 


(]0r  ium.  uoj 

Marine  inttunmee — ctmiirueUon  qf  ppiteif. 

A  poli^  of  marine  insiiranoe  on  champagne  wine,  provided  that  the  Insnrm 
should  not  be  liable  for  leakage,  unleas  occasioned  bj  stranding  or  eolUsloiL 
HM,  that  the  insurers  were  exempt  from  liability  for  all  lealLage,  ordinary 
or  extraordinary,  and  from  whatever  cause,  whether  gradual  or  violent  in 
its  opt*  ration,  except  those  specified. 

In  a  policy  of  marine  insurance  on  champagne  wine,  Talned  by  the  ease,  it 
was  provided  that  the  insurers  should  not  be  liable  "  for  damage  or  ii\jury 
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to  goods  bj  dunpneas,  rust,  change  of  flavor,  or  bj  being  spotted,  dioool- 
ored,  moBtj  or  monldj,  anless  the  sama  be  caused  bj  actual  contact  of  s«ft 
water  with  the  articles  damaged,  oo<»sloned  bj  sea  peril.*'  Held,  that  so  far 
as  the  sea  water  came  into  actual  contact  with  any  case  or  package,  the 
Insurers  were  liable  for  anj  ii^ury  occasioned,  either  by  such  direct  contact, 
or  hj  any  heat  or  dampness  thereby  generated,  bat  not  for  any  injury  by 
dampness,  or  change  of  flavor  to  other  paeksges.  no  part  of  which  came 
Into  actual  contact  with  the  sea  water. 

The  burden  of  proving  a  loss  from  a  cause,  and  to  an  amount  for  which 
Insurers  are  liable,  is  upon  the  assured. 

In  computing  a  partial  loss,  return  duties  received  by  the  insured  from  the 
eastom*house  are  not  to  be  deducted  from  the  amount  to  which  the  insnien 
are  to  contribute. 

Under  the  suing  and  laboring  clause  in  a  poli^  of  marine  insurance,  the 
nnderwrlten  are  liable  for  a  proportion  of  any  reasonable  expenses  incurred 
In  preserving  the  property  from  the  operation  of  the  perils  insured  against, 
but  not  for  expenses  of  ascertaining  the  amount  of  the  loss,  nor  for  expenses 
of  refltting  the  proper^  for  market 

AonoK  of  contract  upon  a  policy  of  marine  insurance,  iflsaed  by 
defendants,  on  champagne  wine,  valned  by  the  case  in  gold,  at  and 
from  Havre  to  Boston ;  loss,  if  any,  to  be  paid  in  gold.  The  wine 
was  shipped  in  cases  and  baskets  on  the  Jenny  Ellingwood  at 
Havre,  and  was  injured  by  reason  of  stress  of  weather  on  the  pas- 
sage. The  plaintiff  claimed,  as  the  defendant's  proportion  of  the 
loss,  $15,151.11  in  gold  and  $1,760.59  in  currency  for  expenses  in 
recovery,  saving  and  preserving  the  insured  property. 

The  material  clauses  of  the  policy  were  as  follows :  **  Touching 
the  adventures  and  perils  which  the  said  insurance  company  are 
<X)ntented  to  bear  and  take  upon  them  in  this  voyage,  they  are  of 
the  seas,  fire,  barratry  of  the  master  (unless  the  insured  be  owner  of 
the  vessel)  and  of  the  mariners,  and  all  other  sea  perils  and  misfor- 
tunes, which  have  or  shall  come  to  the  damage  of  the  said  wine  or 
any  part  thereof,  to  which  insurers  are  liable  by  the  rules  and  cus- 
toms of  insurance  in  Boston  (excepting  such  losses  and  misfortunes 
as  are  referred  to  by  clauses  in  this  policy) :  provided,  that  the 
insurers  shall  not  be  liable  for  any  partial  loss  on  "  certain  enume- 
rated articles,  ''  unless  it  amounts  to''  twenty,  ten  or  seven  per  cent 
Tespectively ;  ''  nor  for  leakage  of  molasses,  oil  or  other  articles, 
unless  it  be  occasioned  by  stranding  or  collision  with  another  vessel; 
nor  for  any  partial  loss  on  other  goods,  or  on  the  vessel  or  freight, 
unless  it  amounts  to  five  per  cent^  exclusive,  in  each  case,  of  aU 
charges  and  expenses  incurred  for  the  purpose  3f  ascertaining  and 
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proTing  the  loss ;  .bat  the  owners  of  sach  gooda  ahall  recorer  on  m 
general  ayerage.'^ 

'^  It  is  farther  agreed  that  the  insurers  shall  not  be  liable  for  dam- 
age or  injury  to  goods  by  dampness,  rust,  change  of  flaror,  or  by 
being  spotted,  discolored,  musty  or  mouldy,  unless  the  same  be 
eaused  by  actual  contact  of  sea  water  with  the  articles  damaged^ 
occasioned  by  sea  perils." 

**  And  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful  and 
necessary  for  the  insured,  their  factors,  servants  and  assigns,  to  sue^ 
labor  and  travel  for,  in  and  about  the  defense,  safeguard  and 
recovery  of  the  said  wine  or  any  part  thereof  without  prejudice  to 
this  insurance;  and  the  acts  of  the  insured  or  insurers,  in  recover- 
ing, saving  and  preserving  the  property  insured,  in  case  of  disaster, 
shall  not  be  considered  a  waiver  or  acceptance  of  an  abandonment; 
to  the  charges  whereof  the  said  insurance  company  will  contributa 
in  proportion  as  the  sum  insured  is  to  the  whole  sum  at  risk." 

^  And  in  case  of  loss,  such  loss  shall  be  paid  in  sixty  days  after 
proof  and  adjustment  thereof." 

Upon  the  trial  the  evidence  tended  to  show  that  the  barque  Jenny 
EUingwood  left  Havre  in  a  seaworthy  condition,  with  a  caigo 
including  four  thousand  cases  of  this  wine,  but  met  with  severe 
gales  and  heavy  seas,  which  strained  her  and  caused  her  to  leak  and 
ship  much  water,  prolonged  her  voyage  and  impelled  her  to  pursue 
a  more  southern  course  than  usual ;  that  the  wine  was  packed  with 
straw  and  paper  in  cases  of  a  dozen  quart  bottles  or  two  dozen  pint 
bottles  each;  that  on  her  arrival  in  Boston  it  was  found,  upon 
unpacking  and  examination,  that  all  the  cases  were  more  or  lesa 
wet,  either  by  sea  water,  or  by  the  steam  and  dampness  generated 
in  the  hold  by  the  presence  of  the  sea  water  and  the  changes  of  cli- 
mate through  which  the  vessel  had  passed,  the  labels  on  the  bottles 
defaced,  the  coverings  of  the  corks  injured,  some  of  the  bottles  bro- 
ken, and  others  partly  empty,  the  cases  and  their  contents  heated, 
and  the  wine  in  a  high  state  of  fermentation,  and  impaired  in  flavor 
and  in  merchantable  value;  that  the  plaintiffs  paid  the  duty  at  the 
custom-house,  and  received  back  part  thereof  on  account  of  such 
damage ;  and  that  the  market  value  of  the  wine  in  Boston,  in  gold, 
as  estimated  by  appraisers  agreed  on  by  the  parties,  would  have 
been,  if  uninjured,  $89,615,  and  was,  in  its  damaged  condition, 
$62»352.38,  showing  a  difference  of  $27,262.62.  The  plaintiffs  con- 
tended that  the  defendants  were  liable  for  such  proportion  of  the 
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sum  last  named  as  the  amount  insared,  or  $50,0869  ^^  to  the 
whole  amount  at  risk,  or  $89,615,  and  admitted  that  they  stood 
their  own  insurers  for  the  rest  of  the  loss ;  and  claimed  to  recover 
of  the  defendants,  as  their  proportion  of  the  partial  loss,  $15,151.11» 
in  gold. 

The  defendant  contended  that  there  was  not  evidence  to  warrant 
the  jury  in  finding  that,  by  a  peril  insured  against  by  the  policy 
declared  on,  there  was  a  loss  of  five  per  cent,  within  meaning  of 
said  policy;  nor  was  the  evidence  such  as  would  warrant  the  jury 
in  finding  any  particular  amount  of  loss,  exceeding  five  per  cen^ 
caused  by  a  peril  insured  against,  for  which  the  defendants  were 
liable  under  the  terms  of  said  policy ;  that  the  amount  of  return 
duties  received  by  the  plaintiffs  should  be  deducted  firom  the  amount 
of  any  loss  sustained  by  them  firom  perils  insured  against ;  that  in 
no  event  could  the  defendants  be  liable  for  more  than  their  propor- 
tion of  such  expenses  of  examining,  repacking  and  refitting  the  wine 
for  market,  as  had  reference  to  preserving  the  wine  from  further 
damage  begun  by  a  peril  insured  against ;  nor  more  than  a  propor- 
tion of  said  expenses,  if  there  had  been  a  loss  under  the  policy  for 
which  the  plaintifb  were  entitled  to  recover  in  said  action;  and  that 
upon  the  evidence  the  defendants  were  not  liable  for  any  part  of 
this  clainL 

^  With  consent  of  the  defendants,  a  verdict  was  then  taken  for 
$16,125Ji7  in  gold,  and  $1,845.93  in  legal  currency ;  the  amount  in 
gold  being  the  amount  of  damage  to  the  goods  insured  as  claimed 
by  the  plain  tiffs ;  and  the  amount  in  legal  currency  being  a  nominal 
turn  for  the  proportion  of  expenses  to  be  borne  by  the  defendants 
for  examining,  repacking  and  refitting  the  same  for  market.  If  the 
court  shall  be  of  opinion  that  the  jury  were  warranted  in  finding  a 
verdict  for  the  plaintifb  tot  the  above  sum  in  gold  for  the  damage 
to  the  goods  insured,  the  verdict  shall  stand  for  that  amount,  and 
for  such  further  amount  in  legal  currency  as  shall  be  determined 
by  an  assessor,  under  such  instructions  in  point  of  law  as  the  court 
•hall  think  fit  to  be  given ;  otherwise,  the  verdict  is  to  be  set  aside 
and  a  new  trial  granted,  with  liberty  to  either  party  to  move  the 
oourt  that  the  case  be  sent  to  an  auditor. 

B.  It.  Oufiis  S  W,  OurtiSy  for  defendants. 

JK  2>.  Sohi&rtaii  O.  A.  WOeh,  for  plaintiflk 
Vol.  IX.  — 8 
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.  OBAYy  J.  By  the  general  law  of  inBuranoe,  underwriters  against 
perils  of  the  sea  and  other  usual  perils  do  not  assume  the  risk  of 
ordinary  perils  incident  to  the  course  of  the  Yoyage^  nor  of  damag^i 
arising  from  intrinsic  qualities  or  defects  of  the  thing  iisured«i 
iuciudiug  waste  from  ordinaiy  leakage  of  liquors.  1  Phil.  Ins^  ^§ 
1.036,  1089, 1090. 

The  clause  in  the  policy  before  us,  which  provides  that  the- 
insurers  shall  not  be  liable  for  leakage,  unless  occasioned  by  strand-* 
ing  or  collision,  exempts  them  fix>m  liability  for  all  leakage,  ordinary  • 
or  extraordinary,  and  from  whateyer  cause,  whether  gradual  or  vio-t 
lent  in  its  operation,  except  those  specified.  When  bottles  which 
have  once  been  filled  and  corked  are  found  partly  empty,  while  the 
bottles  are  still  whole,  and  the  corks  in  their  places,  the  deficiency,- 
whether  called  '^  ullage,^  or  **  wantage,''  or  by  any  other  name,  can  • 
only  have  arisen  from  leakage.  The  defendants)  therefore,  are  not^ 
liable  for  such  deficiency. 

Independently  of  the  peculiar  provisions  of  this  policy,  under- • 
writers  are  not  liable  for  injury  to  goods  by  the  ordinary  dampness 
of  the  hold,  though  aggravated  by  the  length  of  the  voyage  and^ 
the  variety  of  climate  through  which  the  vessel  has  passed  in  con* 
sequence  of  perils  of  the  sea,  because  such  injury  is  still,  if  those* 
perils  do  not  otherwise  operate  upon  the  goods,  attributable  to  th«< 
nature  of  the  goods  themselves,  and  not  to  the  perils  of  the  aesi  at 
the  proximate  and  efficient  caus^ ;  but  they  might  have  been  held 
liable  for  injuries  occasioned  to  the  goods  from  an  extraordinary 
formation  of  steam  or  gases,  arising  from  an  extraordinary  access  of 
sea  water  into  the  hold  by  reason  of  perils  of  the  sea.    Baker  v.^ 
Manufacturerf?  Insurance  Co^  12  Oray,  603;  Mantoya  v.  London\ 
Assurance  Co.,  6  Exch.  451 ;  Taylor  v.  Dunbar,  Law  Bep.,  4  G.  P.^ 
206. 

In  Baker  v.  Manufacturer^  Insurance  Co.,  12  Oray,  603,  decided] 
by  this  court  in  1851,  the  facts  curiously  resembled  those  in  the! 
present  case.  The  policy  was  upon  delicate  French  goods  on  a  voy-t 
age  from  Havre  to  Boston.  The  vessel  had  an  extraordinarily  long; 
passage,  and  met  with  repeated  gales  and  stormy  weather,  which: 
drove  her  south  of  her  usual  course,  and  caused  her  to  ship  heavy: 
seas,  and  to  strain  and  open  her  seams,  but  not  to  leak  much. 
Upon  examination  of  the  cargo  after  arrival,  many  of  the  canea 
appeared  to  have  been  wet  with  salt  water;  some  cases  w^re  damp 
in  which  there  was  no  indication  of  salt  water,  and  in  some  of  these 
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the  goods  were  as  much  damaged  as  in  those  that  appeared  to  have 
been  wet ;  there  appeared  to  be  no  difference  in  the  natnre  of  the 
damage,  which  consisted  of  discoloration  and  mould;  and  some  of 
the  witnesses  were  unable  to  determine  how  many  of  those  oases, 
the  contents  of  which  were  damaged,  had  been  wet  with  salt  water. 
It  was  held,  that  the  insurers  were  liable  for  the  damage  to  the 
goods  occasioned  by  their  being  wet  with  salt  water;  that  they  were 
not  liable  for  any  damage  from  the  ordinary  dampness  of  the  hold, 
though  aggravated  by  the  length  and  circumstances  of  the  Toyage; 
and  that  for  the  goods  not  found  to  be  actually  wet  with  salt  water, 
but  damaged  by  being  spotted  and  stained,  it  not  being  shown 
whether  such  damage  was  occasioned  by  the  ordinary  dampness  of 
the  hold  upon  such  a  Toyage,  or  by  an  extraordinary  formation 
of  steam  and  gases,  occasioned  by  an  extraordinary  aooess  of  sea 
water,  caused  by  perils  of  the  8ea»  the  plaintiffs  could  not  recover. 

In  Montoya  v.  London  Assurance  (7o.,  6  Exch.  451^  decided  in  the 
same  year  by  the  English  court  of  exchequer,  a  vessel  laden  with 
hides  and  tobacco  encountered  much  bad  weather,  and  shipped 
large  quantities  of  sea  water>  which  wet  and  putrefied  the  hides  and 
caused  them  to  ferment,  but  did  not  come  in  actual  cortaet  with 
tbe  tobacco  or  the  packages  containing  it;  but,  in  consequence  of 
the  fetid  odor  created  by  the  fermentation  of  the  hides,  the  tobacco 
WAS  damaged  and  detaiorated  in  flavor;  and  it  waa  held,  that  the 
damage  thus  occasioned  to  the  tobacco  was  a  loss  by  the  perils  of 
the  sea  as  the  proximate  cause. 

.  The  provision  in  the  policy  in  suit  by  which  **  it  is  agreed  that 
the  insurers  shall  not  be  liable  for  damage  or  injury  to  goods  by 
dampness,  rust,  change  of  flavor,  or  by  being  spotted,  discolored, 
musty  or  mouldy,  unless  the  same  be  caused  by  actual  contact  of 
sea  water  with  the  articles  damaged,  occasipned  by  sea  perils,'^  was 
evidently  inserted  with  a  knowledge  of  these  two  decisions,  and  with 
the  intention  of  defining  the  liability  of  the  insurers  under  similar 
circumstances.  It  expressly  limits  their  liability  for  damage  or 
injury  by  dampness,  or  by  change  of  fiavor  or  such  other  deteriora- 
tion in  quality  as  is  a  common  result  of  dampness,  to  such  effects 
when  caused  by  actual  contact  of  sea  water  with  the  articles  dam- 
aged, occasion^  by  sea  perils.  It  is  not  enough  to  bring  a  case 
within  this  clausci  that  perils  of  the  sea  should  be  the  efficient,  and, 
within  the  rule  laid  down  in  the  previous  decisions,  the  proximate 
cause  by  which  the  sea  water  waa  shipped,  which,  more  or  less 
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directly,  operates  upon  and  injures  the  gdods,  or  that  the  sea  water 
should  come  in  contact  with  part  of  the  cargo;  hut  it  must  come 
into  actual  contact  with  the  articles  for  the  damage  to  which  the 
underwriters  are  sought  to  be  charged.  And  we  are  of  opinion  that 
when  the  goods  in  question  are  not  loaded  in  bulk,  but  packed  in 
cases  separately  valued,  the  insurers  are  liable  for  the  damage  ocoa* 
sioned  by  dampness  or  its  effects  to  those  packages  only  with  which 
the  sea  water  comes  into  actual  contact,  and  not  for  the  injury 
resulting  from  such  dampness  to  other  packages  not  touched  by  the 
sea  water.  It  was  suggested,  though  not  strongly  urged,  that  this 
proyision  must  be  restricted  in  its  application  to  solids  only,  and,, 
therefore,  does  not  affect  this  case.  But  we  cannot  yield  to  that 
suggestion.  Change  of  flavor  may  occur  in  liquids  as  well  as  in 
solid  articles,  and  dampness  may  injure  the  packages  containing  the 
one,  and  consequently  the  contents,  as  well  as  the  other.  The 
champagne  being  valued  by  the  case,  the  effect  of  this  clause  is,  that, 
so  far  as  the  sea  water  came  into  actual  contact  with  any  case  or 
package,  the  defendants  are  liable  for  any  injury  occasioned  either 
by  such  direct  contact  or  by  any  heat  or  dampness  thereby  genera- 
ted to  the  same  package,  but  not  for  any  injury  by  dampness  or 
change  of  flavor  to  other  packages,  no  part  of  which  had  been 
brought  into  actual  contact  with  the  sea  water. 

The  policy  further  provides  that  the  insurers  shall  not  be  liable  for 
any  partial  loss  unless  it  amounts  to  five  per  cent,  ezdnsive  of 
charges  and  expenses  incurred  in*  ascertaining  and  proving  the 
same.  And  it  is  well  settled  that  the  burden  of  proving  a  loss  from 
a  cause,  and  to  an  amount  for  which  the  insurers  are  liable,  is  upon 
the  assured.  Baker  v.  Manufacturer^  Insurance  Oo,,  12  Gray,  603 ; 
Lef twitch  v.  8t  Louis  Insurance  Co.,  5  L.a  Ann.  706 ;  ffeebner 
V.  Eagle  Insurance  Co.,  10  Gray,  131 ;  Paddock  v.  Commercial  In- 
surance  Co.y  104  Mass.  521. 

The  loss,  as  estimated  by  the  appraisers,  and  for  the  defendants* 
proportion  of  the  full  amount  of  which  the  verdict  was  returned^ 
was  the  entire  damage,  whether  from  breaking  of  bottles,  emptiness 
or  ullage,  or  deterioration  in  quality  and  merchantable  value;  and 
the  evidence  did  not  show  how  much  of  this  injury  was  caused  by 
actual  contact  of  sea  water  with  the  packages  injured,  and  how 
much  by  steam  or  dampness  in  the  hold,  or  the  inherent  qnalitie* 
or  defects  of  the  wine.  According  to  the  terms  of  the  report  the 
verdict  mnst,  therefore,  be  set  aside  and  a  new  trial  granted. 
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The  return  duties  received  by  the  plaintiffs  from  the  cuBtoQi- 
house  should  not  be  deducted  from  the  amount  to  which  the  insur- 
ers are  to  contribute.  All  the  authorities  agree  that  the  under- 
writers have  nothing  to  do  with  freight  duties  or  charges ;  whether 
ihe  partial  loss  is  made  tip  by  reference  to  the  value  of  the  goods  on 
board  at  the  port  of  destination,  or  the  net  proceeds  of  the  sales 
thereof  there,  deducting  all  charges ;  or  by  the  more  usual  rule 
(which  appears  to  have  been  assumed  in  this  case)  of  taking  the 
market  value  of  the  goods  after  being  landed  and  all  freight,  duties, 
truckage,  storage  and  other  charges  paid,  or,  in  other  words,  the 
gross  proceeds  of  sale.  In  the  former  alternative  the  duties  do  not 
ei^ter  at  all  jnto  the  computation  of  the  loss.  In  the  latter  alterna- 
tive they  are  not  computed  as  a  distinct  item ;  but  the  market  value 
of  the  goods  on  shore  at  the  port  of  destination  is  assumed  as  the 
standard  by  the  proportion  between  which  and  the  valuation  in  the 
policy  the  partial  loss  is  to  be  estimated.  It  is  true  that  into  such 
market  value  enter  not  only  the  original  cost  and  the  freight,  but 
also  the  duties  and  other  charges  of  landing  as  well  as  the  mer- 
chant's profits.  But  even  if  the  goods  should  arrive  at  a  falling 
market  and  their  gross  market  price  upon  a  sale  in  the  port  of 
destination  would  not  equal  the  cost  and  freight,  that  price  would 
not  the  less  be  the  standard  of  adjustment  It  does  not  affect  this 
standard,  and  is  of  no  consequence  to  the  insur^  whether  the  duties 
have  or  have  not  been  demanded  and  paid,  or  whether  a  portion  of 
the  duties  is  remitted  upon  the  damaged  goods  before  payment,  or, 
after  having  been  once  exacted,  is  refunded.  In  either  event  the 
duties,  from  payment  of  which  the  damaged  goods  have  been 
exempted,  do  not  increase  the  value  of  those  goods  when  landed,  or 
diminish  the  amount  of  the  damage,  but  only  show  that  by  reason 
of  the  damage  occurring  on  the  voyage  this  portion  of  the  goods  was 
not  rightly  liable  to  duty.  Lettns  v.  Rucker,  2  Burr.  1167;  JoAiP' 
$an  V.  Slieddon^  Burn  on  Ins.  154,  167,  and  2  East,  581;  Usher 
v.  JVoJfe,  12  id.  639 ;  Lawrence  v.  New  York  Insurance  Oo^  3 
Johns.  Cas.  217;  2  PhiL  Ins.,  §  1464;  Stevens  ft  Benecke  on  Aver- 
age  (Am.  ed.),  308  di  eeq^  330  di  eeq. ;  Hopkins  on  Average  (3d  ed.X 
238  i&  seq. 

Under  the  suing  and  laboring  clause  in  the  policy,  the  insurers 
are  liable  for  a  proportion  of  any  reasonable  expenses  incurred  in 
preserving  the  subject  insured  from  the  operation  of  the  perils 
insured  against.    Kideton  v.  Empire  Insurance  Co,,  Law  Rep.,  1  G. 
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P.  635,  and  2  id.  357.  But  they  are  not  liable  for  expenses  of  the 
examination  by  appraisers  for  the  purpose  of  ascertaining  the  amoont 
of  the  loss,  nor  for  the  expenses  of  refitting  the  wine  for  market 
As  the  nominal  snm  in  currency,  for  which  the  verdict  was  returned, 
included  all  these,  it  cannot  stand ;  but  it  must  be  referred  to  aa 
assessor  to  ascertain  what,  if  any,  part  of  the  expenses  was  sustained 
in  preserving  any  of  the  cases  of  wine  from  further  damage  by  the 
operation  of  the  tea  water  which  had  come  into  actual  contact  with 
ihem.  ( 

Verdict  sei  Mtde.  ' 
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OotuHMiamai  km — UgitiUUiM  iwoe&tigatioiu — primlegs  of  wHnemm, 

The  provision  in  the  Declaration  of  Rights,  that  no  subject  shall  *'  be  compelled 
to  accuse  or  furnish  evidence  against  himself/'  applies  to  investigations 
before  a  legislative  body,  and  protects  a  person  from  being  compelled  to  dli^ 
dose  the  circumstances  of  his  offense,  the  sources  from  which,  or  the  means 
hj  which  evidence  df  its  commission,  or  of  his  connection  with  it,  may  be 
obtained ;  nor  is  such  protection  withdrawn  by  any  statute  which  fails  to 
secure  such  person  from  future  liability  and  exposure  to  be  prejudiced  la 
any  criminal  proceeding  against  him  as  fully  and  extensively  as  he  would 
be  secured  by  availing  himself  of  the  privilege  accorded  by  the  constitu- 
tional provision. 

f 

m 

Habras  Gobpus,  issued  to  the  sergeant-at-arms  of  the  general 
court  (legislature),  upon  the  petition  of  Henry  Emery,  which 
alleged  that  respondent  was  holding  him  imprisoned  in  the  state 
house.  The  cause  of  his  commitment,  as  set  forth  In  the  petition, 
are  sufficiently  stated  in  the  opinion  of  the  court 

r.  ff.  Sioeetser  <£  W.  8.  OardneVy  for  petitioner. 

C.  Allen,  attorney-general,  for  respondent. 

Wells,  J.  The  petitioner  represents  that  he  is  imprisoned  and 
restrained  of  his  liberty,  at  the  State  bouse  in  Boston,  by  John 
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Morri88ey>  sergeant-at-arms  of  the  general  court  of  MaMaohnaettA 
Upon  return  made  to  the  writ,  and  a  hearing  of  the  parties  befoi^ 
the  court,  it  appears  that  the  petitioner  is  held  by  the  respondent 
under  a  warrant  of  commitment,  in  due  form  of  law,  issued  by 
order  of  the  senate,  under  the  hand  of  the  president  thereof, 
requiring  the  respondent,  as  sergeant-at-arms  of  that  body,  ^^  to 
commit  the  said  denry  Emery  to  the  common  jail  of  the  county 
of  Suffolk,  to  be  there  imprisoned  for  the  term  of  twenty-five  days, 
unless  he  shall  be  sooner  discharged  by  the  senate,  in  accordance 
with  the  terms  of  the  order"  recited  in  said  warrant 

It  appears,  further,  from  the  order  recited,  that  the  said  Emery, 
having  been  summoned  to  give  testimony  before  a  joint  special  com- 
mittee of  the  senate  and  house  of  representatives,  charged  with  an 
investigation  afTeoting  the  public  interests  and  with  authority  to 
require  his  testimony,  and  having  refused  to  testify,  was  arrested 
and  brought  to  the  bar  of  the  senate,  pursuant  to  an  order  of  that 
body,  to  answer  as  for  a  contempt  in  so  refusing.  Being  arraigned, 
the  following  question  was  propounded  to  him :  ''Are  you  ready  and 
willing  to  answer  before  the  joint  special  committee  appointed  by 
this  senate  and  the  house  of  representatives  of  Massachusetts,  to 
inquire  if  the  State  police  is  guilty  of  bribery  and  corruption  the 
following  questions,  namely:  First  Whether,  since  the  appoint 
mont  of  the  State  constabulary  force,  you  have  ever  been  prosecuted 
for  the  sale  or  keeping  for  sale  of  intoxicating  liquors  ?  Second. 
Have  you  ever  paid  any  money  to  any  State'constable,  and  do  you 
know  of  any  corrupt  practice  or  improper  conduct  of  the  State 
police  ?  If  so,  state  fully  what  sums,  and  to  whom,  you  have  thus 
paid  money,  and  also  what  you  know  of  such  corrupt  practice  and 
improper  conduct^*  The  cause  of  commitment,  as  stated  in  thtf 
order  therefor,  and  as  recited  in  the  warrant,  is  that  '<  the  said 
Emery,  in  contempt  of  the  authority  of  this  senate,  did  give  an 
unsatisfactory  answer  to  the  second  question  propounded." 

The  record  of  the  senate  accompanying  the  return  sets  forth  the 
answer  made  by  said  Emery  to  the  questions  propounded  to  him 
before  the  senate,  and  his  reason  for  refusing  to  answer  the  second 
question,  as  follows:  ''Intending  no  disrespect  to  the  honorable 
s<*nate,  I  answer,  under  advice  of  counsel,  that  I  am  ready  and  will- 
ing to  answer  the  first  question  ;  but  I  decline  to  answer  the  second 
question,  upon  the  grounds:  First  That  the  answer  thereto  will 
accuse  me  of  an    indictable  ofTense.    Second,   That  the  answei 
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thereto  will  ftimish  eTidenoe  against  me  by  which  I  can  be  con- 
rioted  of  snch  an  offense/'  It  is  not  contended  that  this  answcir 
was  made  otherwise  than  in  good  faith ;  nor  is  it  claimed  that  it 
was  held  to  be  nnsatisfactory  by  the  senate  for  the  reason  that  it 
was  evasive,  or  that  the  privilege  was  set  ap  as  a  pretext  merely. 
It  is  apparent  that  an  affirmative  answer  to  tiie  question  put  to  him 
might  tend  to  show  that  he  had  been  guilty  of  an  offense,  either 
against  the  laws  relating  to  the  keeping  and  sale  of  intoxicating 
liquors,  or  under  the  statute  for  punishing  one  who  shall  corruptly 
attempt  to  influence  an  executive  officer  by  the  gift  or  offer  of  a 
bribe.    Gen.  Stat,  ch.  163,  §  7. 

The  principal  questions  raised  and  submitted  are:  First. 
Whether  the  constitutional  privilege  of  exemption,  relied  on,  is 
applicable  to  investigations  ordered  and  conducted  by  the  legisla- 
ture or  either  of  its  branches.  Second.  Whether,  in  this  case,  the 
petitioner  is  deprived  of  the  privilege  by  foroe  of  the  act  ''for  the 
better  discovery  of  testimony  and  the  protection  of  witnesses  before 
the  joint  special  committee  on  the  State  police,'^  passed  on  the  8th 
day  of  March,  1871.  These  questions  having  been  fully  and 
learnedly  argued  by  counsel  upon  both  sides,  it  was  deemed  proper 
and  desirable  that  the  decision  and  opinion  to  be  given  thereon 
should  receive  the  consideration  and  sanction  of  the  other  members 
o^  the  court  upon  advisement  and  conference.  That  conference 
having  been  had,  the  decision  and  opinion  now  to  be  announced 
bears  the  approval  and  unanimous  concurrence  of  all  the  members 
of  the  court 

That  any  person,  held  in  custody  by  order  of  either  branch  of  the 
legislature,  is  entitled  to  have  the  cause  of  his  imprisonment 
examined  by  the  supreme  judicial  court,  upon  habeas  corpus,  is 
fully  settled  by  the  case  of  Burnham  v.  Morrissey,  14  Qray,  226* 
The  right  of  either  branch  to  inquire  into  an  alleged  disrespect  or 
contempt  of  its  authority,  and  to  compel  the  attendance  of  the 
party  charged  therewith,  to  answer  to  the  charge  and  await  its 
judgment  thereon,  is  exclusive,  and  will  not  be  interfered  with« 
Ilow  far  the  judgment  of  that  body  is  conclusive  upon  the  question 
whether  the  facts  alleged  and  proved  constitute  an  offense  punish- 
able as  a  contempt,  in  a  case  where  the  proceedings  are  correct  in 
form,  and  no  constitutional  privilege  of  the  citizen  appears  to  have 
been  infringed ;  and  how  far,  and  under  what  conditions,  it  is  open 
to  revision  by  the  court  upon  habeas  corpus,  it  is  not  necessary  for 
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tiie  pniposes  of  this  caue  to  consider.  The  petitioner  rekes  solely 
upon  the  privilege  of  exemption  from  answering  the  inquiry  pat  to 
Jiim,  which  he  claims  under  the  twelfth  article  of  the  declaration 
of  rights  of  the  inhabitants  of  the  Commonwealth  of  Massachusetts. 
If  that  is  applicable  to  his  case,  it  is  his  shield,  and  he  is  entitled 
to  be  discharged ;  otherwise,  not 

The  provision  is  this :  **  No  subject  shall  be  held  to  answer  for 
any  crimes  or  offense  until  the  same  is  fully  and  plainly,  substanti* 
^y  and  formally,  described  to  him,  or  be  compelled  to  accuse  or 
furnish  evidence  against  himself/'  The  whole  article  has  such 
reference  to  proceedings  for  the  punishment  of  criminal  offenses  as 
to  justify  the  designation  in  the  margin  by  the  two  words,  **  Prose- 
<)utions  regulated.''  But  in  that  relation  the  sentence  above  quoted 
from  the  article  plainly  presents  three  distinct  aspects.  The  first 
branch  of  the  sentence  defines  the  conditions  upon  which  alone  the 
subject  can  be  put  upon  his  trial  for  any  offense.  The  second  for- 
bids  that  he  should  be  compeHed  to  accuse  himself.  By  the  nar- 
rowest construction  this  prohibition  extends  to  all  investigations 
of  an  inquisitorial  nature,  instituted  for  the  purpose  of  discovering 
«rime,  or  the  perpetrators  of  crime,  by  putting  suspected  parties 
upon  their  examination  in  respect  thereto,  in  any  manner; 
although  not  in  the  course  of  any  pending  prosecution. 

But  it  is  not  even  thus  limited.  The  principle  applies  equally  to 
mny  compulsory  disclosure  of  his  guilt  by  the  offender  himself, 
whether  sought  directly  as  the  object  of  the  inquiry,  or  indirectly 
«nd  incidentally  for  the  purpose  of  establishing  facts  involved  in 
im  issue  between  other  parties.  If  the  disclosure  thus  made  would 
be  capable  of  being  used  against  himself  as  a  confession  of  crime, 
or  an  admission  of  facts  tending  to  prove  the  commission  of  an 
offense  by  himself,  in  any  prosecution  then  pending,  or  that  might 
be  brought  against  him  therefor,  such  disclosure  would  be  an  accusa* 
tion  of  himself,  within  the  meaning  of  the  constitutional  provision. 
In  the  absence  of  regulation  by  statute,  the  protection  against  such 
jelf-accusation  is  secured,  by  according  to  the  guilty  person,  when 
caDed  upon  to  answer  as  witness  or  otherwise,  the  privilege  of  then 
avowing  the  liability  and  claiming  the  exemption ;  instead  of  com- 
pelling him  to  answer  and  then  excluding  his  admissions  so  ob- 
tained, when  afterward  offered  in  evidence  against  him. 

Tnis  branch  of  the  constitutional  exemption  corresponds  with 
4he  common-law  maxim,  n&mo  teneiur  seipsum  aecusare,  the  inter* 
Vol.  IX.  -  4 
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pietation  and  application  of  which  has  always  been  in  accordano^ 
with  what  has  been  just  stated.  Broom's  Max.  (dth  ed.)  968 ;  Win^* 
gate's  Max.  486 ;  Rose  Grim.  Ev.  (2d  Am.  ed.)  159 ;  8tark.  Ev.  (8tb 
Am.  ed.)  4],  204,  and  notes ;  1  Qreenl.  Ev.,  §  451  and  notes. 

A  like  interpretation  has  been  given  to  a  provision  in  the  oonsti* 
tution  of  the  State  of  New  York,  which  in  terms  is  more  restricted 
than  the  one  under  cohsideration,  to  wit,  that  no  person  shall  ''be 
compelled,  in  any  criminal  case,  to  be  a  witness  against  himseltl'' 
N.  Y.  Const,  of  1846,  art  1,  §  6.  In  the  case  of  Peopte  v.  Kelly,  24 
N.  Y .  74,  it  was  held  that  this  clause  protected  a  witness  from  bein^ 
oom]ielled  to  answer  to  matters  that  might  tend  to  criminate  him(- 
eelf,  when  called  to  testify  against  another  party.  And  in  People  t. 
Mather,  4  Wend.  229,  this  exemption  was  declared  to  extend  to  th^ 
disclosure  of  any  fskct  which  might  constitute  an  essential  link  in  a 
chain  of  evidence  by  which  guilt  might  be  established,  although 
that  fact  alone  would  not  indicate  any  crime. 

The  third  branch  of  the  provision  in  the  constitution  of  MassaK 
chusetts,  '^  or  furnish  evidence  against  himself,'^  must  be  equally 
extensive  in  its  application ;  and,  in  its  interpretation,  may  be  pre^ 
sumed  to  be  intended  to  add  something  to  the  significance  of  that 
which  precedes.  Aside  fix>m  this  consideration,  and  upon  the  lan^^ 
guage  of  the  proposition  standing  by  itself,  it  is  a  reasonable  con* 
struction  to  hold  that  it  protects  a  person  from  being  compelled  to 
disclose  the  circumstances  of  his  offense,  the  sources  from  which,  or 
the  means  by  which  evidence  of  its  commission,  or  of  his  connection 
with  it,  may  be  obtained,  or  made  effectual  for  his  conviction,  with* 
out  using  his  answers  as  direct  admissions  against  him.  Fop 
all  practical  purposes,  such  disclosures  would  have  the  effect  ta 
furnish  evidence  against  the  party  making  them.  They  might 
furnish  the  only  means  of  discovering  the  names  of  those  who  could 
give  evidence  concerning  the  transaction,  the  instrument  by  which 
a  crime  was  perpetrated,  or  even  the  corpus  delicti  itself. 

Both  the  reason  upon  which  the  rule  is  founded,  and  the  terms  in 
which  it  is  expressed,  forbid  that  it  should  be  limited  to  confessions 
of  guilt,  or  statements  which  may  be  proved,  in  subsequent  prosecn* 
tions,  as  admissions  of  facts  sought  to  be  established  therein.  The 
question  then  comes,  Do  these  provisions  apply  to  investigationt 
before  a  legislative  body  ? 

No  one  will  contend,  of  course,  that  the  legislature  is  not  lim« 
tted  in  its  powers  by  the  provisions  of  the  constitution,  equally* 
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*«rith  all  other  departments  of  the  government  and  the  whole 
body  of  the  commonwealth,  whether  undertaken  to  be  exercised 
in  the  ordinary  form  of  laws  enacted,  or  by  those  orders  and  re- 
qtdrements  which  are  incidental  to  its  functions  and  are  adopted 
as  means  of  their  performance.  Thetre  is  nothing  in  the  terms  of 
the  article  in  question,  to  except  legislative  bodies  from  its  operatioii. 
The  nature  and  purpose  of  the  provisions  are  equally  applicable  to 
investigations  conducted  by  the.  legislature  itself,  or  by  one  of  its 
branches,  or  by  a  committee  of  its  own  members,  as  when  conducted 
before  the  courts,  or  by  commissioners,  or  other  tribunals  established 
by  law.  Such  tribunals  can  in  no  case  disregard  this  rule  of  pro- 
tection. The  legislature  cannot,  by  the  most  formal  and  solemn 
enactments  of  law,  authorize  them  to  do  it  If  then  the  legisla- 
ture cannot,  by  the  formal  enactment  of  all  its  branches,  subject  a 
citizen  to  such  compulsory  disclosure,  it  is  difficult  to  see  on  whait 
ground  of  argument  or  inference,  from  neoessity,  propriety,  or  the 
nature  of  constitutional  republican  government,  an  authority  can 
be  deduced  for  either  branch  of  the  legislature  to  do  so  by  its  mere 
order. 

The  protection  of  the  subject  is  not  secured  by  the  constitution^ 
if  it  may  be  so  invaded.  The  range  of  investigation,  which  is  open 
to  inquiry  by  the  legislature,  is  unlimited.  It  is  the  general  court 
of  the  Commonwealth  ;  entitled  to  inquire  into  the  condition  and 
efficiency  and  mode  of  operation  of  all  administrative  departments 
of  the  government  of  the  State,  the  proper  execution  of  the  laws, 
and  all  that  concerns  the  public  welfare.  If  other  means  of  dis- 
covering offenses  and  convicting  offenders  are  thought  to  be  inef- 
ficient  or  unsatisfactory,  investigations  by  direct  authority  of  the 
legislature,  prompted  by  public  complaints,  and  intended  primarily 
to  furnish  information  upon  which  that  body  may  act  in  remedying 
abuses  in  the  administration  of  public  affairs,  may  easily  be  per- 
verted into  an  effective  means  of  procuring  material  to  aid  in  the 
institution  and  maintenance  of  criminal  prosecutions.  Committees 
of  the  legislature,  or  commissioners  acting  under  its  order,  to  inquire 
into  any  supposed  failure  to  enforce  the  laws,  if  freed  from  the 
restrictions  of  the  constitution  in  this  particular,  may  be  found 
useful  and  efficient  as  auxiliaries  of  the  grand  juries  of  the  Common- 
wealth. In  this  way,  parties  exposed  to  prosecutions  would  find 
their  constitutional  protection  to  have  failed  them.  It  is  the  capa- 
bility of  abuse,  and  not  the  probability  of  it,  which  is  to  be  regarded 
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in  judging  of  the  reasona  which  lie  at  the  foundation,  and  guide  in 
the  interpretation  of  suph  constitutional  restrictions. 

It  is  argued  by  the  attorney-general,  that  the  article  in  question 
is  merely  the  adoption  of  a  rule  which  prevailed  at  the  common 
law ;  that,  along  with  that  rule,  there  always  existed  in  the  parlia- 
ment of  England  a  practice  to  disregard  it  in  investigations  pertain- 
ing to  the  business  of  that  body ;  and  that  the  rule  of  legislative 
investigation  remains  unaffected  by  the  constitutional  article. 

But  the  rule  of  the  common  law  did  not  control  parliamentary 
inquiries,  for  the  simple  and  obvious  reason  that  the  authority  of 
parliament  was  more  potent  than  the  common  law,  and  might 
change,  annul  or  suspend  its  restrictions,  as  that  body  should  deter- 
mine. The  exception  is  not  confined  to  investigations  relating  to 
.  the  business  of  parliament,  but  extends  to  all  those  in  which  it 
authorizes  a  disregard  of  the  common-law  rule,  before  whatever 
tribunal  they  are  authorized  to  be  conducted.  It  is  because  the  con- 
stitution of  Massachusetts  is  more  potent  and  above,  not  only  the 
common  law,  but  the  legislature  also ;  controlling  all  tribunals  and 
all  departments  of  the  government  alike,  as  well  as  all  inhabitants 
of  the  Commonwealth ;  that  this  safeguard  of  individual  rights 
•cannot  be  suspended  or  invaded,  either  by  general  laws,  or  the 
special  order  of  the  legislative  body,  or  of  any  of  its  branches. 

It  is  to  be  observed  that  the  provision  relates  to  the  privileges  of 
the  subject,  and  not  to  the  authority  of  any  tribunal  or  body  before 
which  inquisition  may  be  made.  It  places  a  limit  upon  all  inquiry 
to  which  he  may  be  subjected,  not  by  defining  the  extent  of  the 
Authority  by  which  it  is  made,  but  by  surrounding  him  with  a 
privilege  of  exemption,  which  cannot  be  set  aside  by  any  authority 
without  his  own  consent  It  excludes  the  legislature  as  well  as  the 
courts.  It  follows,  also,  that  in  its  exercise  it  is  regulated  by  the 
same  rules  in  legislative  investigations,  as  in  judicial  or  other 
inquiries. 

The  remaining  question  arises  upon  the  effect  of  the  statute  of 
March  8, 1871.* 

*  **  No  person  who  to  called  as  a  witness  before  the  Joint  special  oommlttee  on  the 
0tate  police  shall  be  excused  from  answering  any  question  or  from  the  production  of 
•117  paper  relating  to  any  corrupt  practice  or  improper  conduct  of  the  State  police^ 
formlDg  the  subject  of  Inquiry  by  such  committee,  on  the  ground  that  the  answer  to 
•uch  question  or  the  production  of  such  paper  may  criminate  or  tend  to  criminatt 
himself,  or  to  disgrace  him  or  otherwise  render  him  Infamous,  or  on  the  ground  of 
pririiege  ;  but  the  testimony  of  any  witness  examined  before  said  committee  upon 
the  subject  aforesaid,  or  any  statement  made  or  paper  produced  by  him  upon  taoh  ao 
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It  follows  from  the  consideration  already  named,  that,  so  far 
statute  requires  a  witness,  who  may  be  called,  to  answer  ques- 
tions  and  produce  papers  which  may  tend  to  criminate  himaelf,  and 
attempts  to  take  from  him  the  constitutional  privilege  in  respect 
thereto,  it  must  be  entirely  ineffectual  for  that  purpose,  unless  it 
also  relieves  him  from  all  liabilities,  for  protection  against  which 
the  privilege  is  secured  to  him  by  the  constitution.  The  statute 
does  undertake  to  secure  him  against  certain  of  those  liabilities,  to 
wit^  the  use  of  and  disclosures  he  may  make,  as  admissions  or  direct 
evidence  against  him,  in  any  civil  or  criminal  proceeding. 

In  a  case  already  referred  to  {People  v.  KelUyy  24  N.  Y.  74),  it 
was  held  that  such  a  provision,  by  statute,  removed  all  the  liability 
against  which  the  witness  was  secured  by  the  constitutional  exemp* 
tion,  and  that,  being  thus  otherwise  furnished  with  all  the  protec- 
tion to  which  the  constitution  entitled  him,  he  had  no  further 
oocasion,  and  therefore  no  right,  to  set  up  the  claim  of  privilege,  aa 
a  protection  against  that  to  which  he  was  not  exposed.  But  thia 
decision  was  made  upon  the  ground  that  the  terms  of  the  provision 
relied  on,  in  the  constitution  of  New  York,  protected  the  witness 
only  from  being  compelled  ^'  to  be  a  witness  against  himself,"  and 
did  not  protect  him  from  the  indirect  and  incidental  consequences 
of  a  disclosure  which  he  might  be  called  upon  to  make. 

The  terms  of  the  provision  in  the  constitution  of  Massachusetta 
r^uire  a  much  broader  interpretation,  as  has  already  been  indi« 
eated ;  and  no  one  can  be  required  to  forego  an  appeal  to  its  protec- 
tion, unless  first  secured  from  future  liability,  and  exposure  to  be 
prejudiced,  in  any  criminal  proceeding  against  him,  as  fully  and 
extensively  as  he  would  be  secured  by  availing  himself  of  the 
privilege  accorded  by  the  constitution.  Under  the  interpretation 
already  given,  this  cannot  be  accomplished  so  long  as  he  remains 
liable  to  prosecution  criminally  for  any  matters  or  causes  in  respect 
of  which  he  shall  be  examined,  or  to  which  his  testimony  shaU 
relate.  It  is  not  done,  in  direct  terms,  by  the  statute  in  question  ; 
it  is  not  contended  that  the  statute  is  capable  of  an  interpretation 
which  will  give  it  that  effect;  and  it  is  clear  that  it  cannot,  and  was 

•saminatloai  shall  not  be  used  as  eTldence  against  such  witness  In  any  cItU  or  orimlnal 
proceeding  In  any  court  of  Justice ;  provided,  however,  that  no  official  paper  or  reoord* 
produced  by  such  witness  on  such  examination  shall  be  held  or  taken  to  be  Included 
within  the  priTllege  of  said  CTldenoe  so  to  protect  such  witness  In  any  cItII  or  orimlnal 
pwweMf'^g  as  aforssaid,  and  that  nothing  in  this  act  shall  be  construed  to  exempt  any 
witnsaa  ttom  prosecution  and  punishment  for  perjury  committed  by  him  in  testlfyliiA; 
M  aforesaid." 
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not  intended  so  to  operate.  Failing,  then,  to  fbrnish  to  the  peraoni 
to  be  examined  an  exemption  equivalent  to  that  contained  in  the| 
<)on8titation9  or  to  remove  the  whole  liability  against  which  itfl^ 
provisions  were  intended  to  protect  them,  it  fails  to  deprive  them 
of  the  right  to  appeal  to  the  privilege  therein  secured  to  them. 

The  result  is,  that,  in  appealing  to  his  privilege,  as  an  exemption; 
from  the  obligation  to  answer  the  inquiries  put  to  him,  thej 
petitioner  was  in  the  exercise  of  his  constitutional  right ;  and  his., 
refusal  to  answer  upon  that  ground  was  not,  and  could  not  be  eon-' 
sidered  as  disorderly  conduct,  or  a  contempt  of  the  authority  of  the^ 
body  before  which  he  was  called  to  answer.  There  being  no  l^gal 
ground  to  authoriae  the  commitment  upon  which  he  is  held,  he 
must  be  difldhaiged  theiefirom.    Heia  * 


Haii»  plaintu;  t.  QowoomkM. 

Hm  owner  of  a  bone  lei  it  on  the  Lord's  day,  to  be  driven  for  pteeue  to  a 
partlcnlar  plaoe.  The  hirer  drove  it  to  a  different  plaee,  and  In  doing  m 
injured  it  HM^  tliat  altliongh  the  contract  of  hiring  was  illegal  and  void 
the  owner  conld  maintain  tort  for  the  canveraion  of  the  hone. 

AoTiOK  of  tort  for  conversion  of  a  horse.  The  plaintiff  let  hitf 
horse  and  sleigh  for  hire  to  defendants  on  a  Sunday,  to  drive  fipom 
South  Adams  to  North  Adams  and  back  for  pleasure.  The  defend-* 
Ants  drove  the  horse  to  Olarksburg,  two  miles  beyond  North  Adams, 
and  in  returning  so  unskillfully  drove  the  horse  that  he  ran  away,- 
<»kasing  injury  both  to  the  horse  and  sleigh.  The  defendant 
claimed  that  the  hiring  and  driving  being  on  the  Lord's  day,  and 
not  a  work  of  necessity  or  charity,  he  was  not  liable  under  the 
statute. 

The  judge  ruled,  upon  the  evidence,  that  the  plaintiff  could  noil 
maintain  the  action  and  directed  a  verdict  for  the  defendants.  The 
plaintiff  alleged  exceptions. 
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7  M.  Wilcox  d  iS.  W.  Boumtnath  for  defendants. 

Qray,  J.  This  bill  of  exceptions  presents  the  question  whether 
the  owner  of  a  horse,  who  lets  it  on  the  Lord's  day  to  be  driven 
for  pleasure  to  a  particular  place,  can  maintain  an  miction  of  tort 
against  the  hirer  for  driving  it  to  a  different  place,  and,  in  doing  so,. 
injuring  it  At  the  trial  in  the  superior  court,  it  was  ruled  that  he 
opuld  not,  and  that  ruling  was  in  accordance  with  the  decision  of . 
this  court  in  Gfregg  v.  Wyman,  4  Gush.  322.  The  only  case  known, 
to  us,  in  which  that  decision  has  been  followed,  is  Whelden  v. 
CSiappely  8  B.  L  230.  And  the  highest  courts  of  New  Hampshire 
and  Maine,  in  able  and  well-considered  judgments,  delivered  upon 
precisely  similar  cases,  have  come  to  the  opposite  result  Woodman 
V.  ffubbard,  5  Fost  67;  Morton  v.  Oloster,  46  Me.  420.  The 
lespect  due  to  the  opinions  of  those  courts,  and  to  the  doubts  which 
have  always  been  entertained  by  the  bar  of  this  Commonwealth  of 
the  correctness*  of  the  decision  in  Oregg  v.  Wyman^  has  induced  us 
to  reconsider  the  question ;  and  upon  full  consideration  we  are 
unanimously  of  opinion  that  it  was  erroneous  and  must  be  over- 
ruled. 

The  general  principle  is  undoubted,  that  courts  of  justice  will  not 
assist  a  person  who  has  participated  in  a  transaction  forbidden  by 
atatute  to  assert  rights  growing  out  of  it,  or  to  relieve  himself  from 
the  consequences  of  his  own  illegal  act  Whether  the  form  of  the 
action  is  in  contract  or  in  tort,  the  test  in  each  case  is,  whether, 
when  all  the  &cts  are  disclosed,  the  action  appears  to  be  founded  in 
a  violation  of  law,  in  which  the  plaintiff  has  taken  part  We  have 
had  occasion,  while  the  present  case  has  been  under  advisement,  to 
4X>nsider  this  test  as  applied  to  actions  upon  contracts  made  on  the 
Lord's  day.  Cranson  v.  Ooss^  post,  439.  And  our  books  afford  sev- 
-enl  illustrations  of  its  application  to  actions  of  tort. 

A  person,  for  instance,  who  travels  on  Sunday  in  violation  of  the 
Lord's  day  act,  cannot  maintain  an  action  against  a  town  for  a  defect 
in  the  highway,  or  against  the  proprietors  of  a  street  railway,  in 
whose  cars  he  is  a  passenger,  for  an  injury  to  himself  from  their 
negligence,  because  his  own  fault  in  illegally  travf^ling  on  the  Lord's 
4ay  necessarily  contributes  to  the  injury.  Bosworth  v.  Swafisey,  10 
Jdetc.  353 ;  Jones  v.  Andover,  10  Allen,  18 ;  Stanton  v.  Metropolitan 
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Railway  Co.y  14  id.  485.  So  no  action  can  be  maintained  for  a 
deceit  practiced  in  an  exchange  of  horses  on  the  Lord's  day,  because 
the  plaintiff  cannot  prove  the  deceit  without  showing  the  terms  ol 
the  illegal  contract  in  which  he  participated.  Robeson  y.  French, 
12  Mete.  24. 

But  the  fact  that  the  owner  of  property  has  acted  or  is  acting 
unlawfully  with  regard  to  it  is  no  bar  to  a  suit  by  him  against  a 
wrong-doer,  to  whose  wrongful  act  the  plaintiff's  own  illegal  conduct 
has  not  contributed.  Thus  an  action  lies  against  one  who  takes 
and  appropriates  to  his  own  use  property  kept  by  the  plaintiff  in 
Tiolation  of  a  statute,  and  therefore  liable  to  be  destroyed.  Ckim» 
mifigs  y.  PerhoMy  1  Meta  555 ;  Swings  y.  Walker j  9  Oray,  95. 

The  judgment  in  Oregg  v.  Wyman  is  based  upon  two  propositions: 
Ist  That  the  action,  though  in  form  tort,  yet  was  essentially  founded 
on  a  yiolation  by  the  defendants  of  the  contract  of  letting,  in 
driying  the  horse  beyond  the  place  specified  in  that  contract  2d» 
That  if  the  action  was  not  to  be  considered  as  founded  on  the  con 
tract,  still  to  make  the  defendants  wrong-doers,  it  was  necessary  for 
the  plaintiff  to  show  his  own  illegal  act  in  letting  the  horse.  But^ 
with  the  greatest  deference  to  the  opinion  of  our  predecessors  who 
concurred  in  that  decision,  we  are  constrained  to  say  that  we  do  not 
think  that  either  of  those  propositions  can  be  maintained. 

An  action  of  tort  for  the  conyersion  of  personal  property,  under 
our  practice  act,  is  goyerned  by  the  same  rules  of  eyidenoe  as  an 
action  of  troyer  at  common  law.  Robinson  y.  Austin,  2  Oray,  564^ 
Spooner  y.  Holmes,  102  Mass.  503.  In  troyer,  it  was  immaterii^ 
how  the  defendant  became  possessed  of  the  goods;  the  yery  form 
of  the  action  assumed  that  he  had  come  into  lawful  possession  of 
them  by  finding,  and  had  since  conyerted  them  to  his  own  use ;  the- 
gist  of  the  action  was  the  conyersion ;  and  the  general  issue  was  not 
guilty.  If  the  owner  of  cattle  lent  them  to  another  to  plough  hia 
land,  and  the  bailee  killed  them,  he  was  liable  in  troyer.  Oa  Lit 
57  a.  The  riding  or  driying  of  a  horse  without  the  owner's  leaye,. 
being  an  unlawful  intermeddling  with  the  property  of  another  for 
the  benefit  of  the  person  using  it,  was  a  conversion,  for  which  trover 
would  lie,  whether  he  took  the  horse  from  the  owner's  stable,  or 
acquired  possession  of  it  lawfully,  as  by  a  contract  with  the  owner 
to  drive  it  to  a  different  place,  or  by  finding  in  a  highway.  Countess 
of  RutlancTs  case,  1  RoL  Ab.  5 ;  Mulgrave  v.  Ogden,  Oro.  Eliz.  219  ; 
Bagshawe  v.  Ooward,  Gro.  Jac.  147, 148 :  Doderidqb,  J.,  in  Isaaek 
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T.  Olarkf  2  Bakt  306,  309 ;  Holt,  C.  J.,  in  Baldwin  y.  Cdle,  6  Mod. 
tU ;  Batlbt,  J.,  in  Keytoorth  y.  Bill,  3  B.  &  Aid.  685,  687. 

One  who  oonyerted  to  his  own  nse,  or  to  that  of  a  third  person, 
goods  intmsted  to  him  by  the  owner,  has  been  held  responsible 
therefor  in  trover,  although  by  reason  of  his  in&ncy  he  was  held 
not  to  be  liable  to  an  action  for  a  breach  of  the  contract  under  which 
the  goods  were  put  into  his  hands.  Furnes  y.  Smithy  1  Bol.  Ab. 
530 ;  Vasse  y.  Smith,  6  Granch,  226,  231 ;  CampbeU  y.  Stakes,  2 
Wend.  137,  144 ;  FUts  y.  Hall,  9  N.  H.  441.  It  was  accordingly 
held  in  Towne  y.  Wihy,  23  Vt  355,  that  an  infant  who  hired  a 
horse  fipom  the  owner  to  driye  to  a  particular  place  and  back,  and 
droye  it  to  that  place,  but  returned  by  a  circuitous  route,  nearly 
doubling  the  distance,  and  stopped  oyer  night  on  the  way,  leaving 
the  horse  without  food  or  shelter,  by  reason  of  which  it  died  soon 
after  being  returned  to  the  owner,  was  liable  in  trover;  and  Mr.  Jus- 
tice Bbdfibld,  in  delivering  judgment,  said:  ^'So  long  as  the 
defendant  kept  within  the  terms  of  his  bailment,  his  infancy  was  a 
protection  to  him,  whether  he  neglected  to  take  proper  care  of  the 
horse,  or  to  drive  him  moderately.  But  when  he  departs  from  the 
object  of  the  bailment,  it  amounts  toNa  conversion  of  the  property, 
and  he  is  liable  as  much  as  if  he  had  taken  the  horse  in  the  first 
instance  without  permission."  And  iii  Lewis  v.  LittUfield,  15  Me. 
233,  it  was  held  that  an  infant^  in  whose  hands  money  had  been  put 
by  the  plaintiff  to  abide  the  result  of  an  illegal  wager,  and  who  paid 
it  to  the  winner  after  notice  from  the  plaintiff  not  to  do  so,  wfts 
liable  to  him  in  trover. 

It  is  not  necessary  to  consider  whether  the  liability  of  the  infant 
for  his  wrongful  acts  has  or  has  not  been  too  much  restricted  in 
some  of  these  cases ;  the  material  point  is,  that  the  objection  that 
the  action  was  founded  on  the  contract  by  which  he  originally 
acquired  possession  of  the  property  was  held  inapplicable  to  the 
action  of  trover.  And  the  distinction  between  an  action  for  mis- 
using a  horse  in  violation  of  the  contract  of  letting,  and  an  action 
for  the  conversion  of  the  horse  by  driving  it  to  a  place  without  the 
contract,  is  clearly  marked  in  the  early  cases  in  this  court,  in  which, 
while  the  old  rules  of  pleading  prevailed,  it  was  decided  that  an 
action  for  driving  the  horse  beyond  the  distance  agreed  might  be  in 
tiover,  without  regard  to  the  question  whether  the  horse  had  been 
misused ;  and  that  an  action  for  immoderately  driving  the  horse 
upon  a  journey  authorized  or  assented  to  by  the  owner  must  be  in. 
Vol.  IX.  — 6 
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caao  for  the  misfeasanoe,  and  not  in  trover  for  a  convenuon* 
Wlieelock  V.  Wheelwright^  5  Mafls.  104;  Horner  v.  Thwing^  3  Pick. 
492 ;  Rotch  v.  Haxoe%,  12  id.  136.  See,  also,  LiMa$i  y.  TrumbuU,  15 
Gmy,  306. 

It,  therefore,  appears  to  na  to  be  clear,  upon  principle  and  author 
ity,  that  an  action  of  tort  for  the  conversion  of  the  horse,  by  driving 
it  beyond  the  place  agreed  in  the  illegal  contract  of  letting  and  hir- 
ing, is  not  founded  on  that  contract  And  we  think  it  is  equally 
clear  that  that  contract  need  not  be  shown  by  the  plaintiff,  and  forms 
no  part  of  his  cause  of  action. 

The  general  doctrine  was  well  stated  by  Ohief  Justice  Pabkbb  in 
Dwight  V.  Brewster ^  1  Pick*  50,  55 :  ^  The  principle  settled  is,  that 
a  party  to  an  unlawful  contract  shall  not  receive  the  aid  of  the  law 
to  enforce  that  contract,  or  to  compensate  him  for  the  breach  of  it 
It  is  not  easy,  however,  to  discern  how  a  party  to  such  contract,  who 
becomes  possessed  of  the  property  of  the  other  party,  with  which  he 
is  to  do  something  which  the  law  prohibits,  can  acquire  a  right  to 
that  property.  The  contract  being  void,  the  property  is  not  changed, 
if  it  remains  in  the  hands  of  him  to  whom  it  is  committed.  If  he 
has  executed  the  contract  with  it,  or  it  has  become  forfeited  by 
judicial  process,  or  if  stolen  or  lost  without  his  fault,  he  may  defend 
himself  against  any  demand  of  the  owner  in  ordinary  cases ;  but  if 
he  has  it  in  his  possession,  he  must  be  liable  for  the  value  of  it;  so 
that  in  an  action  of  trover,  with  proper  evidence  of  a  conversion, 
the  plaintiff  would  undoubtedly  prevail." 

The  plaintiff  in  the  present  case  delivered  his  horse  to  the  defend- 
ants for  the  special  purpose  of  being  driven  from  South  Adams  to 
North  Adams  and  back.  He  did  not  thereby  give  up  his  general 
property  in  the  horse,  or  the  right  to  bring  an  action  for  any  injury 
to  that  property,  to  which,  when  all  the  facts  are  disclosed,  it  does 
not  appear  that  any  illegal  act  on  his  own  part  contributed.  It  is 
true  that  he  delivered  possession  of  the  horse  to  the  defendants  for 
an  illegal  purpose,  and  that  he  might  not  maintain  any  action 
against  them  for  an  injury  done  to  thd  horse  in  driving  it  in  the 
execution  of  that  purpose  to  the  place  agreed  on,  because  the  law 
will  not  assist  him  either  to  break  or  to  enforce  his  illegal  agrce- 
meut  But  that  illegal  purpose,  and  the  only  illegal  purpose  which 
was  contemplated  by  the  contract,  or  in  which  he  participated,  was 
tlie  driving  of  the  horse  for  pleasure  to  North  Adams  and  back* 
The  plaintiff's  general  property  in  the  horse  was  not  derived  from 
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the  illegal  contract,  nor  defeated  by  iu  'Che  wrong  committed  by 
the  defendants,  for  which  they  are  now  saed,  was  not,  as  we  have 
already  seen,  a  breach  of  the  illegal  contract  by  which  he  put  his 
property  into  their  hands;  nor  is  the  ground  of  this  action  an  abuse 
of  the  possession  which  they  had  thus  acquired  by  his  consent;  but 
it  is  a  direct  invasion  of  the  plaintiff's  general  right  of  property, 
wholly  outside  of  any  contract  between  the  parties,  by  the  wrongful 
driving  of  the  horse  between  North  Adams  and  Olarksburg,  and 
thus  assuming  control  of  the  property  for  their  own  benefit,  without 
any  authority  or  license  from  the  owner.  This  wrong  is  not  varied 
in  nature,  or  lessened  in  degree,  by  the  fact  that  they  had  originally 
acquired  possession  of  the  horse  with  his  consent ;  f6r  it  consisted 
in  the  wrongful  use  of  his  horse  in  driving  it  beyond  North  Adams; 
and  that»  as  is  fully  established  by  the  authorities  already  cited,  was 
equally  a  conversion  for  which  an  action  of  tort  in  the  nature  of 
trover  would  lie,  even  if  the  defendants  had  previously  come  into 
possession  of  the  horse  lawfully,  under  a  contract  with  the  owner 
for  another  and  distinct  purpose,  or  by  finding  it  in  the  highway 
at  North  Adams.  Proof  of  the  contract  under  which  the  horse  was 
delivered  by  the  plaintiff  to  the  defendants  showed  indeed  that  the 
driving  of  the  horse  beyond  North  Adams  was  not  within  its  terms 
or  object ;  but  the  only  legitimate  inference  firom  that  fact  is,  that 
it  is  wholly  immaterial  whether  such  a  contract  was  ever  made,  or, 
if  once  made,  whether  it  had  been  terminated  by  mutual  assent  of 
the  parties  or  by  the  wrongful  act  of  the  defendants.  In  short,  the 
defendants'  liability  for  the  injury  done  by  them  to  the  plaintiff's 
property  is  not  affected  by  the  question  whether  the  contract 
between  the  parties  was  valid  or  void  in  law,  or  whether  there  was 
or  was  not  any  such  contract  in  fact.  That  contract  need  not,  there- 
fore, be  shown  by  the  plaintiff;  and  if  proved  by  the  defendants,  by 
cross-examination  of  the  plaintiff's  witnesses  or  otherwise,  it  has 
nothing  to  do  with  the  plaintiff's  cause  of  action  against  the 
defendants. 

The  case  of  Duffy  v.  Oarman,  10  Oush.  45,  adds  nothing  to  the 
weight  of  Gregg  v.  Wyman.  Duffy  had  delivered  goods  to  Donahoe, 
a  peddler,  for  the  purpose  of  being  unlawfully  sold  without  license ; 
and  brought  trover  against  Gorman,  to  whom  Donohoe  had  pledged 
them  as  security  for  a  debt  of  his  own.  The  coui-t,  without  discus- 
sion of  i>rinciples  or  authorities,  gave  this  per  curiam  opinion :  '^ As 
tiie  plaintiff  can  claim  only  through  his  own  illegal  contract  with 
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Donahoe,  which  the  law  will  not  aUow,  this  action  cannot  be  main- 
tained/'  Those  goods  had  been  delivered  by  the  plaintiff  to  the 
other  party  to  the  contract,  not  merely  to  be  nsed  for  a  purpose 
which  would  leave  the  general  property  in  them  in  the  plaintiff,  but; 
for  the  purpose  of  absolutely  disposing  of  that  property  in  violation 
of  law ;  and  the  case  might  perhaps  be  considered  as  falling  within 
that  class  mentioned  by  Mr.  Justice  Pbelbt  in  5  Fost  69,  as  distin- 
guishable from  the  present,  ^  where  the  property  is  intrusted 
to  another,  to  be  wholly  devoted  and  appropriated  to  an  illegal 
purpose/' 

In  the  later  cases  in  this  Oommon  wealth,  Or^gg  v.  Wyman  hat 
been  cited  only  for  the  general  principle  that  no  action  will  lie,  in 
which  the  plaintiff  requires  aid  from  an  illegal  transaction  or  agree- 
ment to  which  he  was  himself  a  party ;  and  the  court  did  not  con- 
sider, or  have  occasion  to  consider,  whether  the  facts  of  that  case 
brought  it  within  the  proper  application  of  the  principle. 

In  Welch  v.  Wesson,  6  Gray,  505,  it  was  held  that  one  of  two 
persons,  engaged  in  trotting  their  horses  against  each  other  for 
money  in  violation  of  a  statute,  might  maintain  an  action  against 
the  other  for  willfully  running  him  down ;  because,  as  was  pointed 
out  in  the  opinion,  the  plaintiff,  in  order  to  maintain  his  action, 
had  no  occasion  to  show  that  he  was  engaged  in  any  unlawful  pur- 
suit at  the  time  of  the  injury  to  his  property,  or  that  he  had  pre- 
viously made  any  illegal  contract,  or  what  the  terms  of  that  contract 
were;  and  neither  the  contract  nor  the  race  between  the  parties 
appeared  to  have  had  any  thing  to  do  with  the  trespass  committed 
oy  the  defendants  upon  the  property  of  the  plaintiff. 

In  Way  v.  Foster,  1  Allen,  408,  the  present  chief  justice  said  that 
it  must  be  admitted  that  Oregg  v.  Wyman  carried  the  doctrine  to 
its  extreme  limit;  and  referred  to  Welch  y.  TF^s^^on  with  approval ; 
and  the  action  which  the  court  in  Way  v.  Foster  declined  to  sustain 
was  an  action  for  immoderately  driving  a  horse  upon  the  very  jour- 
ney which  the  plaintiff  had  knowingly  delivered  it  to  the  defendants 
for  the  purpose  of  being  illegally  driven  upon.  That  action,  though 
in  form  tort,  was  in  substance  founded  upon  a  breach  of  the  con- 
tract by  which  the  defendant  had  obtained  possession  of  the  horse. 
To  such  a  case  the  argument  of  Mr.  Justice  Flbtohbb  in  Oregg  v. 
Wyinan,  that  the  question  whether  the  injury  sued  for  was  a  wrong 
to  the  plaintiff  depended  upon  the  terms  of  the  contract  between 
the  parties,  might  with  more  reason  be  applied. 
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Ill  King  t.  Oreen^  6  Allen,  139,  it  was  held,  that  one  who  had,  on 
the  Lord's  day,  delivered  a  chattel  in  pledge  to  secure  the  payment 
of  the  hire  of  a  horse  for  illegal  travel  on  that  day,  could  not^  upon 
%  subsequent  demand  and  refusal  of  the  chattel,  maintain  an  action 
for  its  conversion  without  paying  such  hire,  because,  a  special  prop- 
erty having  passed  to  the  defendant  by  the  delivery,  the  case  fell 
wittiin  the  maxim,  In  pari  delicto  potior  est  conditio  de/endentis. 
A  similar  decision  had  previously  been  made  in  Scarfe  v.  Morgan^ 
4  M.  &  W.  280.  In  Ladd  v.  Rogers,  11  Allen,  209,  the  action  was 
in  contract  for  the  price  of  a  horse  sold  on  the  Lord's  day,  and  kept 
by  the  purchaser  afterward ;  and  it  was  decided  that  the  action 
could  not  be  maintained  on  the  contract  of  sale,  because  that  was 
illegal,  and  that  no  contract  to  pay  the  value  could  be  implied  from 
the  subsequent  use  of  the  horse.  In  Myers  v.  Meinrath^  101  Mass. 
866,  the  only  point  adjudged  was,  that  where  a  contract,  illegally 
made  on  the  Lord's  day,  for  the  exchange  of  chattels,  had  been  ftiUy 
executed  by  delivery  on  both  sides,  the  subsequent  return  of  one 
of  the  chattels  and  demand  of  the  other  would  not  sustain  an  action 
of  tort  in  the  nature  of  trover  for  the  conversion  of  the  latter. 
There  is  nothing  in  the  decision  or  opinion  in  either  of  these  cases 
to  support  the  position  that  the  delivery  of  possession  of  a  chattel 
on  the  Lord's  day,  by  way  of  bailment,  for  a  special  purpose  in  vio* 
lation  of  the  statute,  will  prevent  the  general  owner  from  maintain- 
ing an  action  against  the  bailee  for  using  the  chattel,  nor  under  the 
possession  so  acquired,  but  for  an  entirely  different  purpose  not  con* 
templated  in  the  illegal  contract,  and  of  itself  amounting  to  a  con* 
version. 

In  Cox  V.  Cook,  14  Allen,  165,  a  man,  who,  while  unlawfully  trav- 
eling on  the  Lord's  day,  stopped  at  an  inn  and  left  a  robe  with  the 
innkeeper's  servant,  was  allowed,  after  demanding  it  the  next  morn- 
ing, to  maintain  an  action  of  tort  against  the  innkeeper  for  its  con- 
version; and  Chief  Justice  Bigelow  said:  *'The  claim  of  the 
plaintiff  to  the  property  did  not  necessarily  require  him  to  show  in 
its  support  a  violation  of  the  Lord's  day." 

It  has  been  held  in  several  recent  cases,  that  a  person  who  places 
his  wagon  in  the  street  in  a  position  prohibited  by  statute,  or  by 
municipal  ordinance,  may  yet  maintain  an  action  against  another 
negligently  driving  against  it.  Spafford  v.  Harlow,  3  Allen,  176 ; 
Steele  v.  Burhhardt,  104  Mass.  59 ;  Kearns  v.  Sowden,  id.  63,  note. 
In  Steele  v.  Burhhardty  the  present  chief  justice  said :  ''It  is  trne^ 
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generally^  that,  while  no  person  can  maintain  an  action  to  which  he 
mnst  trace  his  title  through  his  own  breach  of  the  law,  yet  the  fact 
that  he  is  breaking  the  law  does  not  leave  him  remediless  for 
injuries  willfully  or  carelessly  done  to  him»  and  to  which  his  own 
conduct  has  not  contributed.'' 

The  necessary  conclusion  is,  that  upon  the  case  proyed  at  the 
tr.al,  if  not  controlled  by  other  eyidenccy  the  defendants  were  liable 
for  the  wrongftil  conyersion  of  the  horse  by  driving  it  to  a  place  to 
which  the  plaintifl  had  not  agreed  that  they  might  drive  it  The 
form  of  the  declaration  is  peculiar.  But  it  was  not  demurred  to, 
and  no  objection  to  it  appears  to  have  been  raised  at  the  trial,  or 
was  made  at  the  argument  It  is  in  tort,  and  alleges  the  horse  to 
have  been  the  plaintiff's  property ;  and  although  some  of  its  alle- 
gations are  like  those  of  an  action  on  the  case  for  moderate  driving, 
it  contains  a  distinct  allegation  that  the  defendants  wrongfully, 
drove  the  horse  beyond  North  Adams.  It  thus  alleges  all  the  facts 
necessary  to  constitute  a  conversion  of  the  horse  to  the  defendants' 
use;  and  under  the  Cton.  Stat,  ch.  129,  §2,  by  which  '^the  sub- 
stantive &cts  necessary  to  constitute  the  cause  of  action  may  be 
stated  with  substantial  certainty,  and  without  unnecessary  verbiage," 
the  mere  omission  to  state  the  legal  conclusion  affords  no  ground 
for  giving  judgment  against  the  plaintiff  at  this  stage  of  the  case. 

BxeepUam  autiaim^d. 


Whttb,  plaintifi;  t.  Qsatib. 
(i0riiMs.SK.) 
JMItffiM.    Deed.    Married  Wt 


bk  SB  aotkm  to  avoid  a  deed  on  the  ground  of  the  giantor^s  mental  inoapMltj 
at  the  time  of  its  execatlon,  evidence  of  the  grantor'n  state  of  mind  a  jeam 
after  the  exeeation  may  be  rejected  bj  the  trial  jndge,  in  his  discretion,  at 
too  remote. 

If  a  married  woman  of  saffident  mental  capacity,  withoat  daroM  or  misrepr^ 
aentation  aa  to  the  natore  of  an  InBtmment,  Joins  in  a  deed  of  her  hasband'a 
to  release  her  dower,  and  soffers  it  to  be  deliyered  to  the  grantee,  she  cannot 
afterward  avoid  it  on  the  gronnd  that  she  was  induced  to  execute  it  by 
fraud  or  undue  influence  of  her  husband,  or  of  another  co-grantor,  withoat 
showing  that  the  grantee  knew  of  or  participated  in  the  fraud 
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Writ  of  dowsr  at  the  saitof  Anna  B.  White,  an  insane  woman, 
by  her  guardian.  The  said  Anna  was  the  wife  of  David  White  in 
Febmaiy,  1867,  and  then  joined  in  a  full  covenant  deed  from  said 
David  White  and  Elijah  White — who  were  the  owners  in  oommon  — 
of  the  premises  demanded  to  the  tenants. 

It  appeared  at  the  trial  that  the  said  Anna  was  divorced  from  the 
nid  Davidy  in  1869,  for  the  canse  of  adultery,  and  she  sought  to 
avoid  her  deed  to  the  tenants  on  the  ground  that  her  ezeontion  of 
it  was  of  no  effect  by  reason  of  her  mental  incapacity  at  the  time, 
and  of  undue  advantage  taken  by  the  parties  to  the  deed  to  obtain 
her  signature  when  her  mind  was  weak,  and  that  the  grantees  were 
knowing  to  the  incapacity  and  undue  influence. 

The  demandant  introduced  evidence  tending  to  show  that  for  a 
long  time  prior  to  the  execution  of  the  deed  she  had  been  subject  to 
epileptic  fits,  which  gradually  became  more  frequent  and  severe,  and 
that  at  the  time  of  the  execution  of  the  deed  she  was  in  a  state  of 
confirmed  dementia. 

The  tenants  introduced  evidence  tending  to  show  that  th^ 
dementia  did  not  become  confirmed  until  some  time  after  the  exe-^ 
cation  of  the  deed,  and  that  at  the  time  of  its  execution  demand* 
anfs  mental  condition  was  unaffected. 

The  demandant  sought  to  introduce  a  portion  of  a  deposition  of 
Franklin  Bonney,  a  physician,  for  the  purpose  of  showing,  by  the 
admissions  of  Elijah  White,  one  of  the  co-grantors,  her  mental  con- 
dition in  February,  1868.    This  evidence  was  excluded. 

The  demandant's  counsel  made  the  following  issues:  That  she 
was  entitled  to  a  verdict  (1)  on  the  ground  that  she  was  mentally  • 
incompetent  to  execute  the  deed :  and.  (2)  on  the  ground  that  sh€ 
was  unduly  influenced  to  sign  it. 

Tlie  verdiot  was  for  the  tenmti^  and  the  demandant  alleged 
aKoepUons. 

(7.  DelanOf  for  demandant. 

O.  M.  Sieam$  di  W.  AlJeUy  for  tenants. 

Obat,  J.  The  demandant  has  no  ground  of  exception  to  the 
mlings  of  the  superior  court  upon  either  of  the  issues  made  at  the 
trial 
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1.  Upon  the  issue  of  her  mental  condition  at  the  time  of  the  eze- 
cation  of  the  deed  in  which  she  joined  as  a  grantor  in  Febroaij, 

1867,  the  case  was  submitted  to  the  jury  under  instructionB  to 
whirh  DO  exception  was  taken,  and  the  only  oyidence  excluded  wai 
of  declarations  of  Elijah  White  as  to  her  condition  in  February, 

1868.  Assuming  that  Elijah  White  stood  in  such  a  relation  to  ihit 
action  that  his  declarations  were  admissible  in  evidence  against  the 
tenants,  evidence  of  the  demandant's  state  of  mind  a  year  after  the 
deed  had  been  executed  might  well  be  rejected  by  the  presiding 
judge,  in  his  discretion,  as  too  remote  in  point  of  time  to  have  any 
weight  upon  the  question  what  her  mental  condition  had  been  when 
she  executed  the  deed.  Shaihr  v.  Bumsteadj  99  Mass.  112, 130. 
It  is,  therefore,  conclusively  established  by  the  verdict  that  the 
demandant,  at  the  time  of  executing  the  deed,  had  sufficient  mental 
capacity  for  the  purpose. 

2.  Upon  the  issue  of  undue  influence  none  of  the  evidence  intro- 
duced or  offered  had  any  tendency  to  show  duress  or  compulsion  of 
the  demandant,  or  that  the  deed  was  misread  to  her,  or  that  either 
of  the  grantees  knew  of  or  participated  in  any  influence  exercised 
by  the  other  grantors  upon  her.  A  deed  procured  by  fraud  or 
undue  influence  is  not  wholly  void;  and  it  was  long  ago  decided  by 
this  court,  upon  great  consideration,  that  a  person  who  voluntarily 
executed  a  deed,  although  induced  to  do  so  by  fraud,  could  avoid  it 
only  as  against  the  party  who  exercised  the  unlawful  influence,  or 
against  one  who  took  title  under  the  deed  with  participation  in  or 
notice  of  the  fraud,  and  not  against  one  who  took  a  title  apparently 
good  from  those  having  capacity  to  convey.  Swnes  v.  Brewer^  % 
Pick.  184.  The  case  at  bar  does  not  require  us  to  consider  how  far 
the  same  rule  might  be  applicable  to  a  grantor  who  acted  under 
duress,  or  who  never  actually  consented  to  the  deed,  as  in  the  caae 
of  a  person  made  so  intoxicated  as  not  to  know  what  he  was  about, 
or  of  an  unlettered  person  to  whom  the  deed  was  not  read  at  all  or 
was  read  wrong  by  fraud,  or  of  a  person  wanting  in  mental  or  legal 
capacity,  like  an  insane  person  or  an  infant  See  2  Pick.  194, 197, 
303,  204;  Eeilw.  154  a;  Thorotighgood^s  case,  2  Go.  9;  Shep. 
Touchst  61 ;  Worcester  v.  Eatofiy  13  Mass.  371 ;  Vinton  v.  King,  4 
Allen,  562 ;  Dodd  v.  Cook,  11  Gray,  495 ;  Putnam  v.  Sullivan,  4 
Mass.  45,  54 ;  Jackson  v.  Hayner,  12  Johns.  469 ;  Foster  v.  Mackin" 
wmy  Law  Bep.,  4  0.  P.  704 ;  Schuylkill  County  v.  Copley,  67  Pentu 
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8t  386;  Oibbs  y.  Linaburg,  22  Mioh.  479;  Gibson  y.  8op&r,  6 
Graj,  279 ;  BarOeit  y.  Drak$y  100  Mass.  174. 

By  fhe  common  law  of  England,  a  wife  conid  not  release  her 
dower  by  deed;  but,  according  to  the  better  opinion,  she  might  be 
barred  of  it  by  judgment  recoyered  against  her  husband  for  the 
land,  unless  such  judgment  was  procured  by  collusion  between  him 
and  the  demandant  Britton,  261  a ;  2  Inst  347,  349,  350 ;  Go. 
lit.  357  b.  By  the  law  of  this  Commonwealth  she  is  capable  of 
releasing  her  dower  by  joining  in  the  deed  of  her  husband,  without 
any  separate  examination  of  or  acknowledgment  by  her  before  a 
magistrate.  Ibwler  y.  8hearw/l  Mass.  14 ;  Cailin  y.  Ware,  9  id.  218 ; 
Page  y.  Page,  6  Gush.  196 ;  Gen.  Stats.,  ch.  90,  §  8 ;  ch.  89,  §  18. 
For  the  purposes  of  executing  such  a  deed,  she  has  as  full  power  as 
an  unmarried  woman  would  haye  to  execute  a  deed  of  her  land ; 
and  if,  being  of  sufficient  mental  capacity,  and  without  duress,  or 
misrepresentation  as  to  the  nature  of  the  instrument,  she  joins  in 
«uch  a  deed  and  suffers  it  to  be  deliyered  to  the  grantee,  she  cannot 
afterward  ayoid  it  on  the  ground  that  she  was  induced  to  execute 
it  by  fraud  or  undue  influence  of  her  husband,  or  of  another 
eo-grantor,  without  showing  that  fhe  grantee  knew  or  participated 
in  the  fraud. 

This  essential  link  in  the  chain  of  proof  necessary  to  defeat  the 

tenants'  title  was  wholly  wanting.    It  was,  therefore,  rightly  ruled 

that  there  was  no  eyidence  to  go  to  the  jury  in  support  of  the 

demandant's  position  that  her  signature  to  the  deed  had  been 

obtained  by  undue  inflence. 

Bxaptiane  overruled. 


WiLUAMB^  plaintiff^  v.  Booeb  Williaxs  Iksubakob  Gompakt. 

Bteurable  Mered.    DuoripHon  of  inUreti  in  peUoy, 

» 

Lb  4  &»  the  mortgagees  of  oerUdn  premiBee,  assigned  the  mortgage  and  Indorsed 
the  mortgage  notes  to  plaintiff,  and  procnred  the  premises  to  be  insured  in 
their  names  as  mortgagees,  loss,  if  anj,  payable  to  plaintiff.  Some  of  the 
notes  were  not  paid  at  mataritj,  the  others  had  not  matured  when  low 
oeconed.  HdA  that  L.  &  S.  had  an  Insarable  interest  and  that  plaiaftUf 
^oold  recorer. 

Vol.  IX.-.  6 
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In  a  policy  of  fire  insaranoe,  whidi  provides  that  If  the  interest  of  the  inanrecl 
in  the  property  be  any  other  than  the  entire,  nnoondltlonal  and  sole  owner- 

-  flhip,  it  moBt  be  so  expressed  in  the  policy,  the  interest  of  a  mortgagee  i» 
sufficiently  described  by  calling  him  "  mortgagee." 


This  was  an  action  of  contract  on  a  pbfioy  of  insurance  issned  bj 
defendants  July  5,  1870,  insuring  **  Little  &  Stanton,  mortgagees,^ 
on  certain  premises,  loss,  if  any,  payable  to  the  plaintiff,  and  con- 
taining among  others  the  following  provisions : 

^  If  the  interest  of  the  insured  in  the  property,  whether  as  owner,|. 
trustee,  consignee,  factor,  agent,  mortgagee,  lessee,  or  otherwise,  ia 
not  truly  stated  in  this  policy,  this  policy  shall  be  void."  ^*If  the 
interest  of  the  insured  in  the  property  be  any  other  than  the  entire^ 
unconditional  and  sole  ownership  of  the  property  for  the  use  and 
benefit  of  the  insured,  or  if  the  building  insured  stands  on  leased 
ground,  it  must  be  so  represented  to  the  company,  and  so  expressed 
in  the  written  part  of  this  policy;  otherwise  the  policy  shall  be- 
void.'* 

The  case  was  submitted  upon  an  agreed  statement  of  ftots,  ii» 
material  part  of  which  was  as  follows :  ^*  On  May  36,  1868^ 
Clarence  F.  Whitaker  and  his  partner,  being  owners  of  the  premiseSy. 
gave  a  mortgage  thereof  to  Little  &  Stanton,  to  secure  ox  nqtea 
made  by  the  mortgagors  of  that  date,  amounting  in  all  to  $4^00(V 
payable,  with  interest  annually,  in  two,  three,  four,  fire,  six  and 
aeYen  years^  respectively,  after  date,  to  said  Little  &  Stanton  or 
order.  On  January  31,  1870,  Little  &  Stanton,  for  the  sum  of 
$4,000  received  by  them  from  the  plaintiff,  assigned  the  mortgage 
and  indorsed  the  notes  to  the  plaintiff  None  of  the  notes  have  yet 
been  paid.  They  and  the  mortgage  are  still  held  by  the  plaintiff 
Little  &  Stanton  have  become  absolutely  liable  to  pay  those  notes 
which  have  matured ;  the  same  having  been  duly  presented  fof 
payment,  and  payment  thereof  demanded  and  refused,  and  notice 
thereof  having  been  duly  sent  to  Little  &  Stanton.  On  the  notea 
not  yet  matured  their  liability  is  the  ordinary  liability  of  indorsers  on 
notes  not  yet  due;  The  buildings  on  the  premises,  mortgaged  and 
described  in  the  policy,  were  destroyed  by  accidental  fire  in  August^ 
1870,  of  which  due  notice  and  proofis  were  given  to  the  defendants. 
The  loss,  if  the  plaintiff  is  entitled  to  recover  any  thing,  was  total. 
'Vhe  premises,  apart  from  the  buildings  destroyed  by  the  fire,  were 
and  are  insufficient  in  value  to  satisfy  the  mortgage  debt    The 
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mortgagors  were  at  the  time  of  the  fire  and  eyer  amoe  hate  been* 
maolyenf 

A.  L.  SauUf  for  plaintiif. 

0.  M.  Steams,  for  defendant 

GiULT,  J.  It  is  admitted  that  Little  &  Stanton  are  the  aasnred 
in  thifl  policy,  and  that  the  plaintiff  is  only  the  person  to  whom  any 
ram  reooyerable  under  it  is  to  be  paid.  Loring  y.  ManufadurerV 
Aisurance  Co^  8  Gray,  28 ;  BiUes  y.  BqwUdbU  Insurance  Co.y  10 
Wall.  33.  Upon  the  facts  agreed  by  the  parties,  two  qnestiona 
haye  been  argned,  1st  Whether  Little  &  Stanton  had  an  insurable 
interest ;  2d.  Whether,  if  they  had,  that  interest  is  well  described 
in  the  policy. 

1.  In  the  present  state  of  the  law,  there  can  be  no  donbt  that»  ak 
the  time  of  procuring  this  policy.  Little  &  Stanton,  although  they 
had  no  legal  title  in  the  property,  had  an  equitable  right  and  an  insnx^ 
able  interest  therein.  The  mortgage  stood  as  security  for  the  pay» 
ment  of  the  mortgage  notes,  and  the  assured,  haying  themselyea 
indorsed  those  notes  at  the  time  of  assigning  the  mortgage,  would 
be  entitled  in  equity,  upon  being  charged  on  those  notes  and  paying 
the  amount  thereof,  to  haye  the  mortgage  re-assigned  to  them,  to 
secure  re-imbursement  from  the  original  makers  of  the  notes  and 
mortgage.  Eastman  y.  Foster^  8  Meta  19 ;  Bryant  y.  Damon,  6* 
Gray,  564;  Bice  y.  Dewey,  13  id.  47;  New  Bedford  Institution  for 
Savings  y.  Fairhaven  Bank,  9  Allen,  175 ;  Matthews  y.  Aikin,  1 
Comst  595.  In  Oordany.  Massachusetts  Insurance  Co^  2  Pick.  249,. 
one  who  had  made  an  absolute  bill  of  sale  of  a  yessel,  and  taken  back 
an  agreement  in  writing  from  the  purchasers  to  apply  the  proceeds 
of  the  yessel  to  the  payment  of  certain  notes  and  obligations  due 
from  him  and  indorsed  by  them,  was  held  to  haye  retained  an  insur- 
able interest  in  the  yesseL  In  Strong  y.  Manufacturer^  Insur- 
mnce  Co.,  10  Pick.  40,  it  was  held  that  a  mortgagor  of  real  estate^ 
whose  equity  of  redemption  had  been  seized  and  sold  on  execution, 
had  still,  so  long  as  the  time  of  redeeming  from  such  sale  had  not 
expired,  an  insurable  interest  in  the  premises.  And  it  is  now  well 
established  that  eyen  one  who  has  no  title,  legal  or  equitable,  in  the 
property,  and  no  present  possession  or  right  of  possession  thereof 
yet  has  an  insurable  interest  therein,  if  he  will  clorive  henofit  fron» 
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its  oontinniDg  to  eziBt^  or  will  suiFer  loss  by  its  destrnotioiL  Pu^ 
nam  t.  MercaniiU  Insurance  Co^  5  Meto.  886 ;  JSastem  Railroad  06. 
r.  Belief  Insurance  Co.,  98  Mass.  420,  423,  and  other  cases  there 
eited ;  Springfield  Insurance  Co.  y.  Brown,  43  N.  Y.  389. 

2.  We  are  also  of  opinion  that  the  interest  of  the  assured  was 
jaffidently  described  in  the  policy.  In  the  absence  of  any  specific 
inqniiy  by  the  insurers,  or  express  stipulation  in  the  policy,  no  par- 
ticular description  of  the  nature  of  the  insurable  interest  would 
have  been  necessary.  Strong  y.  Ifanufacturer^  Insurance  Co., 
10  Pick.  40 ;  King  t.  State  Insurance  Co.,  7  Gush.  1,  13 ;  Spring^ 
field  Insurance  Co.  t.  Brown,  43  N.  T.  389.  By  a  familiar 
rule  of  construction,  the  provisions  requiring  a  statement  of  the 
nature  of  the  interest  of  the  assured,  being  inserted  by  the  insurers 
for  their  own  benefit,  are  to  be  strictly  construed  against  them. 
The  second  of  the  provisions  relied  on  merely  required  that,  if  the 
interest  of  the  assured  was  any  other  than  the  entire,  unconditional 
«nd  sole  ownership  of  the  property  for  the  use  and  benefit  of  the 
jttsured,  it  should  be  so  represented  and  expressed;  and  the  descrip- 
tion of  the  assured  in  the  policy  as  '^mortgagees''  clearly  repre- 
jented  and  expressed  that  they  had  not  such  entire,  unconditional 
and  sole  ownership.  The  first  provision  required  that  the  interest 
of  the  assured  in  the  property,  whether  as  owner,  trustee,  consignee, 
factor,  agent,  mortgagee,  lessee  or  otherwise,  should  be  truly  stated 
in  the  policy,  and  the  statement  that  they  were  mortgagees  truly 
stated  to  which  of  these  classes  their  interest  belonged.  This  pro- 
vision does  not  call  for  a  distinction  between  legal  and  equitable 
title,  but  only  for  a  true  statement  of  the  nature  of  the  insurable 
interest;  and  that  interest  was  the  same,  whether  the  title  of  the 
itfsured  was  legal  or  equitable.  Swift  v.  Vermont  Insurance  Oo^ 
18  Yt  305 ;  Hough  v.  City  Insurance  Co^  29  Conn.  10 ;  Oaylord 
r.  Lamar  Insurance  Co^  40  Mo.  13.  The  description,  therefore^ 
«tisfied  the  terms  of  both  of  the  provisions  of  the  policy. 

Judgmmiifwt 
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Lf/HtM  daif'^n^ie  made  am,  tAJlMi  volML 

A  pramlOTory  note,  bearing  the  date  of  a  eecnlar  daj,  la  Talld  in  the  haada  of 
a  bona  fids  holder  for  valae,  although,  in  fact,  made  and  delivered  on  th» 
Lord'a  day,  and,  therefore,  invalid  as  between  the  original  partiea.  (iSM  iMto» 

Action  on  a  promissory  note  dated  Deoember  15, 1869,  payable 
ji  one  year  to  the  order  of  John  Wells,  and  by  him  indorsed  to  the 
plaintifll  The  case  was  submitted  for  the  opinion  of  the  coart  on 
the  following  statement  of  facts: 

^*It  is  agreed  that  the  plaintiff  is  a  Inmafide  holder  of  the  note  in 
niit,  for  a  valuable  consideration,  and  that  he  obtained  it  before  it 
was  due,  without  notice  of  any  defect,  illegality  or  other  infirmity 
in  it  It  is  also  agreed  that  the  contract,  upon  which  the  note 
itself  was  based,  was  made  upon  Sunday ;  and  that  the  note  wa* 
made,  signed  and  fully  delivered  upon  Sunday  to  the  original  payees 
The  note  bears  date  of  the  succeeding  Wednesday/' 

A.  De  Wolf,  for  plaintiflEl 

A.  Brainard  d  O.  W.  Barthtt,  for  defendant 

Orat,  J.  The  ground  upon  which  courts  hare  refused  to  main> 
tain  actions  on  contracts  made  in  contravention  of  statutes  for  the 
observance  of  the  Lord's  day,  is  the  elementary  principle  that  one 
who  has  himself  participated  in  a  violation  of  law  cannot  be  per- 
mitted to  assert  in  a  court  of  justice  any  right  founded  upon  or 
growing  out  of  the  illegal  transaction. 

The  general  principle  was  long  ago  stated  by  Lord  Mansfield^. 
with  his  usual  completeness  and  felicity  of  expression :  ^^The  objeo- 
tion  that  a  contract  is  immoral  or  illegal,  as  between  plaintiff  and 
defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the  defend* 
ant  It  is  not  for  his  sake,  however,  that  the  objection  is  ever 
allowed ;  but  it  is  founded  on  general  principles  of  policy,  which 
the  defendant  has  the  advantage  of,  contrary  to  the  real  justice,  aa 
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•between  him  and  the  plaintiff;  by  aocident,  if  I  may  so  say.  Th« 
(Principle  of  public  policy  is  this :  Sx  dolo  malo  non  orUur  actio. 
Ko  court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action 
upon  an  immoral  or  an  illegal  act  If,  from  the  plaintiff's  own 
statement  or  otherwise,  the  cause  of  action  appears  to  arise  ex  turpt 
eausa^  or  the  transgression  of  a  positiye  law  of  fchis  country,  then 
the  court  says  he  has  no  right  to  be  assisted.  It  is  upon  that 
ground  the  court  goes ;  not  for  the  sake  of  the  defendant,  but 
because  they  will  not  lend  their  aid  to  such  a  plaintiff.  So,  if  the 
plaintiff  and  defendant  were  to  change  sides,  and  the  defendant 
were  to  bring  his  action  against  the  plaintiff,  the  latter  would  then 
have  the  advantage  of  it;  for  when  both  are  equally  in  tAulty potior 
•est  conditio  defendentis"     Holman  y.  Johnson,  Gowp.  341,. 843. 

It  is  upon  this  principle  that  a  bond,  promissory  note  or  other 
executory  contract,  made  and  delivered  upon  the  Lord's  day,  is 
incapable  of  being  enforced,  or,  as  is  sometimes  said,  absolutely  void, 
jBiA  between  the  parties.  Fattee  v.  Greely^  13  Mete.  284;  Merriam  v. 
Steams,  10  Cush.  267 ;  Day  v.  McAllister,  15  Oray,  433 ;  Towle  v. 
Larrabee,  26  Me.  464 ;  Pope  v.  Idnn,  60  id.  83 ;  Allen  v.  Deming, 
14  N.  H.  133 ;  Finn  v.  Donahue,  35  Conn.  216.  And  it  follows 
that  as  between  them  it  is  incapable  of  being  Confirmed  or  ratified ; 
for  in  suing  upon  the  original  contract  after  its  ratification  by  the 
•defendant,  it  would  still  be  necessary  for  the  plaintiff,  in  proving 
his  case,  to  show  his  own  illegal  act  in  making  the  contract  at  first. 
Day  V.  McAUister,  and  Pope  v.  Linn,  above  cited ;  Ladd  v.  Rogers, 
11  Allen,  209 ;  Bradley  v.  Rea,  14  id.  20. 

Upon  the  same  principle,  if  the  contract  has  been  executed  by 
the  illegal  act  of  both  parties  on  the  Lord's  day,  the  law  will  not 
assist  either  to  avoid  the  effect  of  his  own  unlawful  act  Thus,  if 
the  amount  of  a  pre-existing  debt  has  been  paid  and  received  on 
Sunday,  the  law  will  neither  assist  the  debtor  to  recover  back  the 
money,  nor  the  creditor,  while  retaining  the  amount  so  paid,  to 
treat  the  payment  as  a  nullity,  and  enforce  payment  over  again. 
White  V.  Bv^s,  3  Cush.  448,  460 ;  Mills  v.  Western  Bank,  10  id. 
22 ;  Johnson  v.  Willis,  7  Oray,  164.  If  a  chattel  has  been  delivered 
by  the  owner  to  another  person  ou  the  Lord*s  day  by  way  of  bail- 
ment or  pledge,  the  latter  may  retain  it  for  the  special  purpose  for 
which  he  received  it ;  or,  if  it  has  been  delivered  to  him  on  the 
Lord's  (lay  by  way  of  sale  or  exchange,  it  cannot,  at  least  if  he  has 
Jit  the  same  time  paid  or  delivered  the  cousideration  on  his  part,  be 
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mooTered  back  at  all.  Scarf e  y.  Morgan,  4  M.  ft  W.  270 ;  King  r; 
<Jr6m,  6  Allen,  138;  Myers  v.  Meinrathy  101  Mass.  366;  ffortim  y. 
B^ingiony  105  id.  399 ;  SmUh  v.  Bean,  15  N.  H.  577 ;  Greene 
f .  Godfrey y  44  Me.  25.  If  a  chattel  has  been  sold  and  deliyered 
<»n  the  Lord's  day  withont  payment  of  the  price,  the  seller  cannot 
feooTcr  either  the  price  or  the  yalue;  not  the  price  agreed  on  thai 
day,  because  the  agreement  is  illegal;  not  the  valne,  because, 
whether  the  property  is  deemed  to  haye  passed  to  the  defendant,  or 
to  be  held  by  him  without  right,  there  is  no  ground  upon  which  a 
promise  to  pay  for  it  can  be  implied.  Simpson  y.  Nicholls,  3  M.  & 
W.  240 ;  S.  0.,  5  id.  (Eng.  ed.)  702,  note ;  8  id.  (Am.  ed.)  244^  note; 
Ladd  y.  Rogers,  11  Allen,  209. 

But  if  the  whole  eyidence  shows  a  complete  cause  of  action, 
independently  of  any  participation  of  the  plaintiff  in  an  illegal 
transaction,  he  may  recoyer.  Thus,  an  agreement  made  on  the 
Lord's  day  for  the  use  and  occupation  of  land  is  yoid ;  but  a  sub- 
sequent entry  upon  an  occupation  of  the  land  will  sustain  an  action 
upon  an  implied  promise  to  pay  what  its  use  is  reasonably  worth* 
SMbins  y.  Pech^  8  Oray,  553 ;  explained  in  Day  y.  McAllister,  15 
id.  433.  So  if  a  written  or  oral  request  for  the  performauce  of 
seryices,  and  promise  to  pay  a  certain  compensation  therefor,  is 
made  and  receiyed  on  the  Lord's  day,  but  there  is  no  proof  of 
assent  to  the  request  on  that  day,  and  the  seryices  are  performed  on 
a  subsequent  day,  before  the  request  has  been  withdrawn,  the  prom- 
ised compensation  may  be  recoyered.  Tucherman  y.  BinJcley,  9 
Allen,  452;  Dickinson  y.  Richinond,  97  Mass.  45;  Siachpole  y. 
Symonds,  3  Fost  229. 

The  law  simply  refuses  to  allow  either  party  to  inyoke  any  aid 
from  the  court  to  giye  effect  to  an  illegal  transaction  in  which  he 
has  taken  pari  An  additional  illustration  of  this  is  afforded  by  a 
recent  case  in  this  court,  in  which  it  was  held  that  if  a  bargain  is 
made  on  the  Lord's  day  for  a  sale  of  chattels  (which  is  of  itself 
yoid  and  incapable  of  ratification),  and  the  chattels  are  deliyered 
and  accepted  on  the  following  day,  with  the  purpose  that  they  be 
sold  and  paid  for,  the  seller  may  recoyer  upon  the  implied  contract 
of  the  buyer  to  pay  what  they  are  reasonably  worth,  and  neither 
party  can  be  permitted  to  proye  the  terms,  either  as  to  price  or 
warranty,  agreed  between  them  on  the  Lord's  day.  Bradley  y.  Ren, 
14  Allen,  20,  and  103  Mass.  188 ;  4  Am.  B.  534 

The  same  rule  has  been  applied  under  statntoR  which  merely  pro- 
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hibited  any  one  from  doing  on  the  Lord's  day  **  any  labor  or 
bndneas  of  work  of  his  ordinary  calling.''  Where  snch  a  stahiie 
prevails,  one  party  cannot  sne  npon  a  contract  made  by  him  on  the 
Ziord's  day  in  the  exercise  of  his  ordinary  callings  eyen  if  it  is  not 
within  the  ordinary  calling  of  the  other  and  the  parties  met  on 
that  day  at  the  request  of  the  latter.  Hazard  t.  Day,  14  Allen, 
487.  But  npon  a  contract  made  on  the  Lord's  day  in  the  exercise 
of  the  ordinary  calling  of  one  party,  the  other  may  sue,  if  it  was 
not  within  his  own  ordinary  calling,  and  he  did  not  know,  when  he 
entered  into  it»  that  it  was  within  the  ordinary  calling  of  the  defend- 
ant Bloxsame  y.  Williamsy  3  B.  ft  0.  232;  S.  O,  6  D.  ft  B.  82 ;  I 
0.  &  P.  294 ;  see,  also,  Emery  t.  Kempton,  2  Gray,  257 ;  Roys  y. 
Johnson^  7  id.  162. 

A  promissory  note  giyen  and  received  on  Snnday,  and,  therefore, 
Toid  as  between  the  original  parties,  might  be  equally  yoid  in  th( 
hands  of  a  subsequent  holder  who  took  it  with  notice  of  the  original 
illegality.  See  Allen  y.  Demingy  14  N.  H.  133 ;  Holden  y.  CosgravSy 
12  Fray,  216 ;  Davidson  y.  Lanier,  4  Wall.  447.  Eyen  if  the 
note  bore  date  of  a  Sunday,  however,  that  mere  fact  would  not  be 
conclusive  evidence  that  he  took  it  with  such  notice ;  for,  though 
dated  on  Sunday,  it  might  have  been  delivered  on  another  day  and 
so  valid  even  as  between  the  original  parties.  HiU  v.  Dunham,  7 
Oray,  543 ;  Hilton  v.  Houghton,  35  Me.  143. 

In  the  present  case,  it  is  agreed  that  the  contract  which  was  the 
consideration  of  the  note  in  suit  was  made  on  Sunday,  and  that  the 
note  viras  made,  signed  and  fully  delivered  on  Sunday  to  the  original 
payee.  Clearly,  therefore,  he  could  not  have  maintained  an  action 
upon  it. 

But  it  is  also  agreed  that  the  note  bears  date  of  a  secular  day ; 
and  that  the  plaintiff  is  a  bona  fide  holder  of  the  note,  for  a  valuable 
consideration,  and  took  it  before  it  came  due,  without  notice  of  any 
defect,  illegality  or  other  infirmity  in  the  same*  The  plaintiff, 
therefore,  not  having  participated  in  any  violation  of  law,  and  hav- 
ing taken  the  note  before  its  maturity  for  good  consideration  and 
without  notice  of  any  illegality  in  its  inception,  may  maintain  an 
action  thereon  against  the  maker.  To  hold  otherwise  would  be  ta 
allow  that  party,  who  alone  had  been  guilty  of  a  breach  of  the  law, 
to  set  up  his  own  illegal  act  as  a  defense  to  the  suit  of  an  innocent 
party.  This  view  is  supported  by  the  judgments  of  all  the  courts, 
English  and  American,  that  have  considered  the  question.    Begbie 
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T.  LwU  1  Or.  &  Jerv.  180 ;  S.  C,  1  Tyrwh.  130 ;  Houliston  t.  Far* 
sonSy  9  Upper  Canada^  681 ;  Orombie  t.  OverhoUzer,  11  id.  55 ; 
JBank  of  Cumberland  v.  Mayberry,  48  Me.  198;  /State  Capital 
Bank  ▼.  Thompson,  42  N.  H.  369 ;  Vinton  t.  Feck,  14  Mich.  2S7 ; 
Sdltmafsh  y.  TuthiUy  13  Ala.  390,  406.  And  it  is  in  accordanoe 
with  the  decisions  of  this  court  upon  notes  made  in  violation  of 
other  statutes,  except  those  against  nsniy  and  gaming,  ^hich  last 
have  often  contained  peculiar  provisions,  and,  as  observed  by  Chief 
Justice  Shaw,  ^  declared  that  the  note  should  be  absolutely  void  to 
all  intents  and  purposes,  or,  as  is  sometimes  said,  applied  to  the 
contract  and  not  to  the  party.^  Cazet  v.  PUld,  9  Gray,  329,  331 ; 
Kendall  v.  Robertson,  12  Gush.  156  :  Williams  v.  Cheney,  8  Gray, 
215,  222,  and  8  id.  206;  Fhelps  r.  Decker,  10  Mass.  267,  278; 
Mueson  v.  Falea,  16  id.  332,  835. 

Judgment  for  the  plaintiff. 


HOB^— 8m  Jllupt  V.  MMmnta^Zikm.  Bm^^  868,  and  nole  tlMTBlo,  wbflNla  lb» 
Mm  an  ooUeotad.   8ee,alMHlNBT.  inilMr,5Am.  B.6IOL^Bar. 


WooDWABD,  plaintiff,  v.  Lsatht. 

O0lXMa.4l».) 
Wem  trial — eeidenee  ofjurare. 

Oa  a  motton  for  a  new  trial  on  the  ground  of  bias  on  the  part  of  one  of  the 
jnron,  the  evidence  of  Joron  aa  to  the  motivea  and  inflnencea  which  aflbcted 
ih^  deUbenitionB  is  inadmiaaiblef  either  to  impeach  or  to  support  the  verdict 
Bat  a  Jniyman  may  testify  to  any  facts  bearing  upon  the  question  of  the 
existence  of  any  extraneous  influence,  although  not  as  to  how  far  that  influ- 
ence operated  upon  his  mind.  So  a  Juryman  maj  testify  in  denial  or 
explanation  of  acts  or  declarations  outside  of  the  Jury  room,  where  OTidence 
of  such  acts  has  been  given  as  ground  for  a  new  trial. 

Ajtes  trial  and  verdict  in  this  action,  which  was  brought  upon  a 
promissory  note,  plaintiff  moved  for  a  new  trial  on  the  ground  that 
before  the  trial,  one  of  the  jurymen  named  Brown  had  expressed  an 
opinion  upon  the  merits  of  the  case. 

On  the  hearing  of  the  motion,  it  was  testified  by  three  persona 
that  the  juryman  Brown,  after  one  previous  trial,  had  expressed  '.o 
Vol.  IX.— 7 
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each  of  them,  at  three  several  times,  that  he  believed  th«t  these 
notes  had  been  paid;  and  one  witness  testified  that  Brown  said  he 
thought ''  Woodward  was  on  the  catch."  It  appeared  that  the  case 
had  been  a  subject  of  freqnent  discussion  in  the  town  where  Brown 
and  the  plaintiff  lived,  there  having  been  several  previous  trials. 

Before  the  case  was  opened  to  the  jury,  the  presiding  judge,  at 
the  plaintiff's  request,  asked  the  jury  whether  either  of  them  had 
formed  and  expressed  an  opinion  in  this  case,  or  was  consoious  of 
any  bias,  and,  if  so,  to  make  it  known.  Brown  was  examined  on 
the  motion  for  a  new  trial,  and  admitted  that  he  heard  the  question 
so  addressed  to  him  by  the  judge,  but  that  he  had  then  no  recollec- 
tion of  having  expressed  any  opinion,  nor  was  conscious  of  any  bias. 
He  also  admitted  that,  before  being  summoned  as  a  juror  at  this 
term,  he  had  expressed  an  opinion,  after  hearing  some  statements  as 
to  the  evidence  at  a  former  trial,  that  he  thought  the  notes  had  been 
paid;  but  that  he  then  had  no  personal  knowledge  of  the  facts,  and 
that  he  had  not  of  late  expressed  any  opinion. 

The  judge,  against  the  plaintiff's  objection,  allowed  others  of  the 
jury  to  be  examined ;  and  they  testified  that  Brown  did  not  take 
part  in  the  discussions,  and  did  not  attempt  to  influence  them* 
Brown  was  also  allowed  to  state,  against  the  plaintiff's  objection, 
that  he  voted  in  fiavor  of  the  plaintiff,  and  did  not  vote  against  the 
plaintiff  till  after  all  the  other  jurors  had.  The  judge  overruled  the 
motion  for  a  new  triaL 

The  plaintiff  alleged  exceptions  to  the  rulings  and  decinon  upoa 
this  motion. 

8.  0.  Lamb  S  O.  W.  BartleH,  for  plaintiiL 

&  T.  FiMf  for  defendant 

Gbat,  J.  The  questions  presented  by  the  exceptions  to  the 
admission  of  the  testimony  of  the  jurors,  upon  the  motion  for  a 
new  trial  in  this  case,  have  been  fully  and  ably  argued  in  writing 
by  counsel,  and,  on  account  of  their  practical  importance  in  the 
administration  of  justice,  and  the  want  of  entire  harmony  in  the 
adjudged  cases,  have  been  considered  by  all  tiie  judges,  including 
those  who  were  not  present  at  the  term,  and  after  advisement  and 
examination  of  the  authorities,  the  opinion  of  the  court  is  onaiu* 
mouB. 
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A  motion  for  a  new  trial  is  addressed  to  the  discretion  of  the 
piesiding  judge;  and  his  decision  is  conclusive  upon  the  question 
whether  one  of  the  jurors  had  in  fact  formed  or  expressed  such  an 
opinion  as  should  disqualify  him  to  try  the  case,  or  upon  the  ques* 
tion  whether  the  party  moving  for  a  new  trial  had  seasonably 
ETuled  himself  of  the  objection,  or  any  other  question  of  fact  aris- 
ing upon  the  hearing  of  the  motion.  But  the  judge  is  not  at  liberty. 
to  disregard  the  rules  of  law  by  which  the  rights  of  the  parties  are 
governed;  and  upon  a  motion  for  a  new  trial  or  petition  for  a 
reyiew,  as  well  as  at  any  previous  stage  of  the  case,  questions  of 
law,  arising  for  the  first  time,  relating  to  the  competency  of  evi- 
dence or  the  merits  of  the  controversy,  and  the  rulings  upon  which 
may  have  affected  the  final  decision,  may  be  revised  by  this  court 
upon  exceptions.  Oen.  Stats.,  ch.  115,  §  7 ;  Norton  v.  Wilbur y  5  Gray, 
7;  Shea  v.  Lawrence^  1  Allen,  167;  Kidney  v.  Richards^  10  id.  419; 
Richardson  v.  Lloyd,  99  Mass.  476. 

The  proper  evidence  of  the  decision  of  the  jury  is  the  verdict 
returned  by  them  upon  oath  and  affirmed  in  open  court ;  it  is  essen- 
tial  to  the  fireedom  and  independence  of  their  deliberations  that 
Cheir  discussions  in  the  jury  room  should  be  kept  secret  and  invio- 
lable; and  to  admit  the  testimony  of  jurors  to  what  took  plcM 
there  would  create  distrust,  embarrassment  and  uncertainty.  Qnas- 
tions  of  the  competency  of  such  evidence  have  usually  arisen  upon 
its  being  offered  with  a  view  to  overturn  the  verdict;  for  the  party 
in  whose  fkvor  the  verdict  has  been  rendered  has  ordinarily  no  need 
of  farther  proof;  but  the  decisive  reasons  for  excluding  the  testi- , 
mony  of  the  jurors  to  the  motives  and  influences  which  affected 
their  deliberations  are  equally  strong,  whether  the  evidence  is 
offered  to  impeach  or  to  support  the  verdict. 

In  England,  the  earlier  authorities  are  not  uniform ;  but  we  have 
not  found  any  case  since  the  beginning  of  this  century  in  which, 
alter  the  return  and  affirmance  of  a  verdiot  in  open  court,  the 
testimony  of  jurors  to  the  motives  and  influences  by  which  their 
d^eliberatiouB  were  governed  has  been  admitted.  In  Owen  v. 
Warburiony  1  N.  B.  326,  upon  a  motion  in  the  common  pleas  for  a 
new  trial,  the  affidavit  of  a  juror  was  offered  to  prove  that  the 
verdict  was  decided  by  lot ;  and  Sir  Jahbs  Maksfibld,  0.  J.,  after 
advisement  and  conference  with  the  judges  of  the  other  courts,  said 
that  they  were  all  of  opinion  tha^  **  considering  the  arts  which 
might  be  used  if  a  contrary  rule  were  to  prevail,''  ^  the  affidavit  of 
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jnrymen  cannot  be  reoeiyecf  In  Strdker  v.  Orahamj  7  DowL  2^, 
225 ;  S.  0^  8  L.  J.  N.  S.  (Exch.)  86 ;  Baron  Alobbsok  said:  "^  It  ia 
entirely  against  public  policy  to  allow  a  juryman  to  make  aflSdarit 
of  any  thing  that  passes  in  agreeing  to  a  veidicf  And  this  state- 
ment was  quoted  with  approral  by  Chief  Justice  Tinoal  in  BurgssM 
T.  Langley,  as  reported  in  1  D.  &  L.  21,  23.  In  Roberts  t.  Hughes, 
7  M.  ft  W.  399;  S.  C^  1  DowL  N.  S.  82 ;  upon  an  oflbr,  made  in 
opposing  a  motion  for  a  new  trial,  of  a  juror's  aflSdavit  to  what  had 
passed  on  the  delivery  of  the  yerdict  in  open  court,  it  was  treated  as 
a  well-settled  rale  **  to  exclude  jurymen  firom  swearing  to  what  took 
place  in  their  private  room,  or  the  grounds  upon  which  they  found 
their  verdict."  In  Raphael  v.  Bank  of  England^  17  C.  B.  161, 174, 
where  the  affidavits  of  jurymen  were  offered  in  support  of  a  motion 
for  a  new  trial,  Mr.  Justice  Willbs  said:  *^  If  the  affidavits  are  to  be 
taken  as  a  statement  of  something  that  passed  in  the  jury  room, 
ihey  clearly  are  not  admissible.''  In  Standewich  v.  Hopkins,  14  L. 
J.  (Q.  B.)  16,  Mr.  Justice  Pattesok  said:  ''The  affidavits  of  jurymen 
cannot  generally  be  read  to  support  their  verdict;"  or,  according 
to  another  report  of  the  same  case  in  2  D.  ft  L.  502,  ''The  general 
rule  is,  that  the  affidavits  of  jurors  are  not  admissible  either  to  sup- 
port or  to  impugn  their  verdict." 

In  the  earliest  reported  case  in  this  Commonwealth  {Chrinnell  t. 
PhiUipSy  1  Mass.  530),  affidavits  of  jurors  as  to  the  manner  in  which 
they  arrived  at  a  verdict  were  indeed  admitted,  by  the  opinion  of 
two  judges  against  one,  in  support  of  a  motion  for  a  new  trial  But 
that  case  has  been  overruled  by  a  series  of  later  decisions. 

In  Whitney  v.  Whitman,  5  Mass.  405,  when  the  jury  retired  to 
consider  their  verdict,  a  material  paper,  favorable  to  the  party  that 
prevailed,  and  which  had  not  been  put  in  evidence  at  the  trial,  was 
delivered  with  the  other  papers  to  the  jury  by  mistake,  and  without 
fault  of  either  party.  Upon  a  motion  for  a  new  trial  for  this  cause, 
each  party  summoned  some  of  the  jurors  to  prove  whether  they 
were  influenced  by  the  paper  in  finding  their  verdict.  But,  as  the 
report  states,  "  the  court  refused  to  examine  any  of  the  jurors ;  and 
observed  that  the  court  must  be  governed  by  the  tendency  of  the 
paper  apparent  from  the  face  of  it;  that  it  was  not  pretended  that 
the  jury  had  not  read  it,  and  it  would  be  difficult  tor  jurors,  where, 
as  in  this  case,  there  was  much  evidence  of  different  kinds,  clearly 
to  decide  in  what  manner  their  minds  were  influenced  in  forming 
their  verdict.    As  it  was  received  by  the  jury  among  other  written 
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eTidenoe,  and  read  by  theniy  it  must  be  presamed  that  they  oonsid- 
ered  it  as  evidence,  and  gave  due  weight  to  it.  The  verdiot  vai 
therefore  set  aside,  and  a  new  trial  granted.'^  So  in  Hw  t.  Drury, 
5  Pick.  296,  302,  the  coart  observed :  ^  Where  a  paper,  which  is 
capable  of  influencing  the  jury  on  the  side  of  the  prevailing  party, 
goes  to  the  jury  by  accident,  and  is  read  by  them,  the  verdict  will 
be  set  aside,  although  the  jury  say  that  they  were  not  influenced  by 
inch  paper,  for  it  is  impossible  for  them  to  say  what  efibct  it  may 
have  had  on  their  minds.'' 

In  Bridge  v.  Eggleston^  14  Mass.  245,  248,  '^  the  court  said  that 
it  had  been  expressly  ruled,  at  a  capital  trial  in  Suffolk,  that  jurors 
should  not  be  received  to  testify  to  the  motives  or  inducements 
upon  which  they  had  joined  in  a  verdict'' 

In  Hannum  v.  BelcJiertown,  19  Pick.  311,  which  was  an  action 
against  a  town,  under  the  Stat,  of  1786,  ch.  81,  §  7,  to  recover  double 
damages  for  a  defect  in  a  highway,  the  defendants  moved  for  a  new 
trial  upon  the  ground  that  the  jury  had  doubled  the  damages, 
instead  of  leaving  thom  to  be  doubled  by  the  court,  and  in  proof  of 
this  offered  the  affidavits  of  the  jurors.  But  the  court,  in  the  judg- 
ment delivered  by  Mr.  Justice  Mobton,  said :  *^  We  have  received 
and  have  examined  the  depositions  of  all  the  jurors,  and  have  come 
to  the  conclusion  that  they  are  inadmislible,  but  if  admitted  would 
show  no  sufficient  cause  for  a  new  trial  The  only  point  in  which 
they  all  agree  is,  that  they  did  not  render  a  verdict  for  double 
damages.  Nothing  could  better  illustrate  the  wisdom  of  the  rule, 
which  holds  the  deliberations  of  the  jury  room  to  be  inviolable,  and 
precludes  jurors  from  giving  evidence  of  their  own  misconduct,  of 
the  reasons  and  grounds  of  their  determinations,  and  the  motives 
which  governed  their  conduct.  These  are  different  in  different 
jurors,  some  being  influenced  by  one  reason  or  motive,  and  others 
by  different  ones.  If  we  required  perfect  unanimity  in  their  reason- 
ing as  well  as  in  the  results,  agreements  would  become  as  rare  as 
disagreements  now  are.  Men  of  strong  minds  and  sound  judg« 
ments,  who  are  very  sure  to  come  to  wise  and  just  conclusions^ 
would,  if  called  upon  to  state  the  grounds  of  their  opinions,  often 
give  very  insufficient  and  unsatisfactory  reasons  for  their  decisions. 
The  secrecy  of  the  deliberations  and  discussions  of  the  jury,  and 
the  exemption  of  jurors  from  the  liability  of  being  questioned  as  to 
their  motives  and  grounds  of  action,  are  highly  important  to  the 
freedom  and  independence  of  their  decisions." 
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In  Cook  T.  Oastner,  9  Gush.  266,  in  which  a  new  trial  was  moved 
for  because  one  of  the  jurors  had  previously  fbrmed  an  opinion  upon 
the  case,  and  had  stated  it  to  the  rest  of  the  jurors  in  the  jury  room 
while  they  were  deliberating  upon  their  verdict.  Chief  Justice  Shaw, 
in  doTivering  judgment,  said:  '*We  think  the  judge  was  right  in 
rejecting  evidence  of  the  alleged  partiality  and  misconduct  of  a 
juror  in  the  jury  room,  by  the  testimony  of  the  juror  himself  or  of 
the  other  jurors.  It  ibubl  rule  founded  upon  obvious  considerations 
of  public  policy,  and  it  is  important  that  it  should  be  adhered  to, 
and  not  broken  in  upon  to  afford  relief  in  supped  hard  cases.  A 
verdict,  as  the  name  imports  (veredictum),  is  taken  in  theory  of 
law  to  be  absolute  truth,  and  it  is  imporUmt  that  it  should  be  so 
regarded.  All  communications  among  the  jurors  are  confidential ; 
they  are  intended  to  be  secret,  and  it  is  best  they  should  remain  so. 
It  is  very  probable,  indeed  it  is  almost  inevitable,  that  many  things 
should  be  said  and  views  expressed,  by  individual  jurors,  which  not 
only  have  no  influence  on  others;  but  which  they  themselves  do  not 
ultimately  adhere  to  and  act  upon/' 

In  Bridg&ioater  v.  Plymouthy  97  Mass.  382,  on  a  motion  for' a  new 
trial,  the  testimony  of  two  of  the  jurors  was  held  inadmissible  to 
show  that  they  misunderstood  the  instructions  of  the  judge  and 
were  induced  by  misapprehension  to  assent  to  the  affirmance  of  th« 
verdict  in  court ;  and  Mr.  Justice  Fost£b,  in  delivering  the  opinion, 
said :  '*  The  time  for  objecting  to  the  verdict  as  announced  is  when 
it  is  received  and  before  it  is  recorded  in  open  court  To  admit 
afterward  a  conflict  of  affidavits  would  be  dangerous  in  the  extreme 
and  lead  to  interminable  controversy.''  See,  also,  Murdoch  v.  Sumr 
ner,  22  Pick.  156 ;  AlcoH  v.  Boston  Steam  Flour  Mil?  Co.,  11  Gush. 
91;  Fohom  v.  Manche8teryii.,ZZ^\  Boston  &  Worcester  Railroad 
Co.  V.  Danay  1  Gray,  83 ;  Chadboum  v.  Franklin  6  id.  812. 

The  jury  may  indeed,  upon  the  return  of  the  verdict,  be  inquired 
of  by  the  court  in  its  discretion,  as  to  which  of  several  grounds  taken 
by  the  parties  at  the  trial  they  based  their  verdict  upon,  or  the  rule 
by  which  they  assessed  damages.  But,  in  answering  such  inquiries, 
as  was  said  by  Mr  Justice  Morton,  ^they  act  as  jurors,  and  not  as 
witnesses —  under  their  official  oath,  not  under  an  oath  to  testify.** 
Dorr  V.  FennOy  12  Pick.  621,  525 ;   Spoor  v.  Spooner,  12  Meta  281. 

In  Oapen  v.  Stoughton,  16  Gray,  364,  after  an  order  accepting  the 
Tcrdict  of  a  sheriff's  jury  in  favor  of  one  party  had  been  inr^rovi. 
dently  made  by  the  court  through  mistake  of  couns.^,  f^iid  lor  i*ih* 
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reason  afterward  vacated,  members  of  the  jury  were  permitted  to 
testify  that  the  jury  signed  this  verdict  by  mistake,  after  having 
agreed  to  a  verdict  for  the  other  party  and  filling  up  a  blank  form 
accoi'dingly.  But  that  case,  as  was  observed  by  Chief  Justice  Biob- 
LOW  in  delivering  judgment,  went  upon  the  ground  that  it  involved 
n%»  inquiry  into  the  conduct  of  the  jurors  during  the  progress  of 
the  trial,  or  the  mode  in  which  their  verdict  was  arrived  at  or  mad^ 
up,  but  only  a  clerical  error,  by  reason  of  which  the  paper  which 
they  signed  did  not  express  the  result  upon  which  they  had  all 
agreed.  And  that  verdict  had  been  sealed  up  by  the  jury,  and 
returned  by  the  sheriff  into  court  after  they  had  separated,  and 
never  been  affirmed  in  their  presence,  as  to  which  the  affidavits  of 
jurors  might  with  more  reason  be  admitted  than  in  the  case  of  an 
ordinaiy  verdict  rendered  in  open  court  and  affirmed  and  recorded 
in  the  presence  of  the  jury.  See  Bridgewaier  v.  Plymouth^  97  Mass. 
382,  391 ;  MiUwn  v.  Hayward,  9  Price,  134;  1  Tidd  Prac  (9th  ed.) 
582.  4 

The  report  of  Ferrill  v.  Simpson^  8  Pick.  359,  upon  which  the 
defendant  much  relied,  is  very  brief  and  unsatisfactory.  So  fiar  as 
it  bears  upon  this  point,  it  merely  states  that  upon  a  petition  for  a 
review  of  a  real  action  the  counsel  for  the  respondent  '^  produced 
one  of  the  jurors  to  testify  that  a  misapprehension  at  the  trial  in 
ntgard  to  a  certain  line  had  no  influence  upon  the  verdict ; ''  and 
that  '*  the  court  said  that,  as  the  petition  was  addressed  to  the  dis- 
cretion of  the  court,  the  evidence  might  be  admitted.  The  juror 
was  accordingly  examined.'^  Neither  the  nature  of  the  mistake,  nor 
its  alleged  bearing  upon  the  case,  nor  the  testimony  given,  is  stated 
in  the  report  The  only  reason  assigned  for  its  admission — ^^  as  the 
petition  was  addressed  to  the  discretion  of  the  court  ^ — implies  thai 
it  was  deemed  inadmissible  on  any  other  ground ;  and  is  wholly 
unsound,  for  the  admission  and  rejection  of  evidence  upon  the  hear- 
ing of  a  petition  for  a  review  must  be  governed  by  the  ordinary 
l^gal  rules.    Eichardson  v.  Lloyd,  99  Mass.  475. 

In  Tucker  t.  South  Kingstoyjn,  5  B.  I.  558,  affidavits  of  jurymen 
as  to  what  took  place  in  the  jury  room  and  the  grounds  upon  which 
they  found  their  yerdict  were  offered  to  impeach  the  verdict,  and 
rejected  ;  and  no  opinion  was  required  by  the  case,  or  expressed  by 
th<»  court,  as  to  the  admissibility  of  such  affidavits  in  support  of  the 
rerdicl 

In  United  States  v.  Eeid,  12  How.  361,  the  affidavits  of  two  jurors 


ae  MASSACHUSETTS, 


Woodward  ▼.  Leavitt 


offered  in  support  of  a  motion  for  a  new  trial,  stated  that  daring, 
the  trial  they  read  a  report  of  the  evidence  in  a  newspaper,  but  that 
it  did  not  influence  their  verdict.  Chief  Justice  Taney,  in  deliy- 
eriog  judgment,  abstained  from  laying  down  any  general  rule  as  to 
the  reception  of  the  affidavits  of  jurors,  or  examining  the  decisions 
npon  the  subject,  because  the  court  were  of  opinion  ^that  the  facts 
proved  by  the  jurors^  if  proved  by  unquestioned  testimony,  would 
be  no  ground  for  a  new  trial.  There  was  nothing  in  the  newspapers 
calculated  to  influence  their  decision,  and  both  of  them  swore  that 
those  papers  had  not  the  slightest  influence  upon  their  verdict.'^ 
The  court  did  not  decide,  but  expressly  declined  deciding,  whether 
the  affidavits  were  or  were  not  admissible*  If  they  were  rejected, 
the  verdict  of  course  stood.  If  the  facts  stated  in  them  should  be 
assumed  as  proved,  there  was  nothing  in  them  to  impeach  the  ver- 
dict; and  this,  not  merely  because  the  jurors  were  not  influenced, 
but  also  because  there  was  nothing  in  the  papers  calculated  to 
influence  them.  • 

It  has  long  been  settled  law  that  the  delivery  of  any  paper  by  a 
party  or  his  agent,  designedly,  and  without  the  authority  of  the 
court,  to  the  jury  after  they  have  retired  to  deliberate  upon  the  cas^ 
will  avoid  a  verdict  in  his  favor,  although  the  jury  swear  that  they 
did  not  read  it.  Co.  Lit  227  b  ;  Heyhr  v.  Hally  PaluL  325 ;  S.  C, 
2  Rol.  261;  Webb  v.  Taylor j  2  Rol.*Ab.  714,  pi.  6;  S.  C,  Style, 
883;  Trials  per  pais,  224;  Richmond  v.  Wise^  1  Veutr.  124, 125. 
And  in  Hix  v.  Drury,  5  Pick,  296,  302,  this  court  accordingly  said : 
^We  are  all  of  opinion  that  if  a  paper  not  in  evidence  is  delivered 
to  the  jury  by  design,  by  the  party  in  whose  favor  the  verdict  is 
returned,  the  verdict  shall  be  set  aside,  even  if  the  paper  is  imma- 
terial; and  this  as  a  proper  punishment  for  the  party's  miscon- 
duct'* 

But  where  evidence  has  been  introduced  tending  to  show  that^ 
without  authority  of  law,  but  without  any  fault  of  either  party  or 
his  agent,  a  paper  was  communicated  to  the  jury,  which  might 
have  influenced  their  minds,  the  testimony  of  the  jurors  is  admissi- 
ble to  disprove  that  the  paper  was  communicated  to  them,  though 
not  to  show  whether  it  did  or  did  not  influence  their  delibera- 
tions and  decision.  A  juryman  may  testify  to  any  facts  bearing 
npon  the  question  of  the  existence  of  the  disturbing  influence,  bnt 
he  cannot  be  permitted  to  testify  how  far  that  influence  operated 
upon  his  mind. 
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For  example,  in  Jlix  v.  Druryy  just  cited,  where  material  papers^ 
which  had  not  been  given  in  eyidence  at  the  trial,  were  delivered  to 
the  jury  by  accident,  it  was  held  that  the  affidavits  of  the  jarora 
were  admissible  to  prove  that  the  papers  were  not  read  by  the  jury, 
because,  as  was  said  by  the  court,  '^  where  a  paper  which  might 
influence  the  jury  is  not  read,  it  is  the  same  thing  as  if  it  had  not 
been  delivered  to  them."  But,  as  has  been  stated  in  the  earlier  part 
of  this  opinion,  it  was  also  said  in  that  case,  and  had  been  previously 
decided  in  Whitney  v.  WlMman^  6  Mass.  406,  that,  if  the  jury  received 
and  read  the  paper,  they  could  not  be  permitted  to  testify  upon  the 
point  whether  it  did  or  did  not  actually  influence  them.  The  same 
rule  was  laid  down  and  acted  on  in  the  earlier  cases  in  New  Hampshire 
Page  v.  Wheeler,  5  N.  H.  91,  93 ;  State  v.  HaecaJlj  6  N.  H.  352,  361. 
In  StcUe  V.  HascaUy  it  was  further  held  that  the  jurors  could  not  be 
allowed  to  testify  that  ^^  they  were  induced  to  agree  to  the  verdict 
finom  a  consideration  of  the  law  and  evidence  given  at  the  trial,  and 
finom  that  only." 

Upon  the  same  principle,  where  the  cause  which  is  alleged  to 
have  prevented  a  fair  trial  is  misconduct  or  partiality  on  the  part  of 
a  juror,  and  testimony  of  his  acts  or  declarations  outside  of  the  jury 
room  has  been  introduced  for  that  purpose,  his  testimony  in  direct 
denial  or  explanation  of  those  .facts  is  admissible.  The  statement 
of  Mr.  Justice  Mobton,  in  Dorr  v.  Fenno^  12  Pick.  621,  625,  that 
the  testimony  of  jurors  ^^  may  be  received  to  explain  or  contradict 
other  evidence  tending  to  impeach  their  conduct,"  directly  affirms 
fills ;  but  cannot,  consistently  with  the  judgments  delivered  by  him< 
self  and  other  judges  of  this  court  in  the  oases  already  cited,  be 
extended  to  allow  the  same  or  other  jurors  to  testify  to  the  part 
which  they  took,  or  the  motives  which  influenced  tiiem,  in  their 
private  deliberations. 

In  McCorkle  v.  Binne,  6  Binn.  340,  where,  upon  a  motion  for  a 
new  trial  after  a  verdict  for  the  plaintiff  in  an  action  of  libel,  a  wit- 
ness  testified  to  declarations,  made  by  a  juror  before  the  trial,  that 
he  had  made  up  his  mind  against  the  defendant  and  would  find  a 
verdict  against  him,  the  court  permitted  that  juror  to  testify  that 
he  never  made  any  such  declarations ;  but  would  not  allow  him  to 
be  asked  ^'  whether  he  had  not  been  for  the  lowest  damages  of  anj 
of  the  jury ; "  the  chief  justice  saying  that  ^^  he  thought  it  unneces- 
jaiy  in  this  case,"  and  the  other  judges  ''  that  it  was  wrong,  on  prin- 
Vol.  IX.— 8 
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ciple^  to  inquire  into  the  proceedings  of  the  jary,  by  questionB  to  the 
jnrors  themselves." 

In  Ramadge  v.  Ryan^  2  Moore  &  Scott,  421 ;  8.  0.,  9  Bing.  333, 
upon  a  motion  for  a  new  trial,  affidavits  were  produced  that  one  of 
the  jurors,  on  the  day  before  the  trial,  had  expressed  his  surprise  at 
a  verdioi-  m  a  similar  case,  and  said :  ^'  I  shall  be  on  the  jury  to-mor* 
row,  and  I  will  take  care  that  the  verdict  does  not  go  that  way.*^ 
The  court  thereupon  granted  a  rule  to  show  cause,  Chief  Justice 
TiNDAL  saying  that  the  juror  would  *^  then  have  an  opportunity  of 
answering  the  matters  with  which  he  is  now  charged."  The  juror 
made  an  affidavit,  denying  the  words  alleged  to  have  been  used  by 
him,  which  the  court  received,  and  on  the  strength  of  it  refused  a 
new  trial.  At  the  hearing  upon  the  rule,  the  foreman  of  the  jury 
also  made  an  affidavit,  stating  that  neither  he  nor  any  of  the  other 
jurors  was  influenced  by  any  thing  which  that  juror  said  or  did  at 
the  trial ;  but  the  court  refused  to  receive  it,  and  observed  that  those 
in  support  of  the  application  referred  only  to  the  conduct  of  the 
juror  before  he  entered  the  jury  bo^. 

In  Addison  v.  Williofnaony  5  Jur.  466,  Baron  Aldbbson  permitted 
an  affidavit  of  a  juror,  offered  in  suf^rt  of  the  verdict,  to  be  read 
ao  far  as  it  contradicted  his  having  made  declarations  attributed  to 
him  by  affidavits  of  other  persons,  but  excluded  so  much  of  it  aa 
stated  other  circumstances  relating  to  the  trial 

In  Standewick  v.  Hopkins^  14  L.  J.  (Q.  B.)  16 ;  S.  0.,  2  D.  ft  L. 
502 ;  S.  G.  nom,  Standenaicke  v.  WatkinSy  9  Jur.  161 ;  where  affida* 
vits  were  filed  imputing  misconduct  and  gross  partiality  to  several 
of  the  jurors ;  to  meet  which  were  offered  their  affidavits  partly 
explaining  and  partly  denying  the  charges ;  Mr.  Justice  Paxteson 
said :  '^  The  affidavits  of  jurymen  cannot  generally  be  read  to  sup- 
port  their  verdict ;  but  here  they  are  proposed  to  be  used  to  answer 
affidavits  casting  imputations  upon  them ;  and  when  misconduct 
like  this  is  charged  against  them,  it  would  be  contrary  to  natural 
justice  not  to  allow  them  to  make  an  answer."  The  contents  of 
the  affidavits  on  either  side  are  not  particularly  stated  in  any  of  the 
reports.  But  that  they  did  not  relate  to  the  deliberations  in  the 
jury  room  is  manifest  from  the  note  of  the  first  reporter,  ^'this  ia 
Dot  inconsistent  with  the  ruling  of  Rollb,  G.  J.,  in  Taylor  v.  Web\ 
Trials  per  Pais,  224,  that  the  affidavit  of  the  jury  ought  not  to  be 
allowed  to  make  good  their  verdict" 

In  Haskell  v.  Beckei,  3  Greenl.  92,  upon  a  petition  for  a  review 
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the  petitioner  introduced  evidence  that  one  of  the  jurors  had  eaid 
before  the  trial  that  he  had  better  settle  the  action,  for  he  thought 
he  vould  lose  it  The  juror,  being  called  by  the  respondent,  testified 
in  direct  explanation  of  these  statements,  and  that  he  had  not 
formed  any  opinion  of  his  own  upon  the  merits  of  the  cause,  and 
came  to  the  trial  without  any  bias  or  prejudice.  He  also  testified^, 
as  did  another  juror,  ^*  that  on  going  into  their  room  the  lury  very 
Boon  agreed  on  a  yerdict  for  the  defendant,  and  that  he  was  one  of 
the  last  to  give  his  opinion."  This  last  testimony  does  not  appear 
to  have  been  objected  to,  and  is  not  noticed  in  the  opinion  of  the 
court,  who,  in  relation  to  the  position  of  the  petitioner  that  the 
juror  had  formed  and  expressed  an  opinion  unfavorable  to  hia 
cause,  said:  **  But  this  is  explained  in  a  satisfactory  manner  by  the 
juror  himself,  who  is  very  properly  called  for  that  purpose.  Indeed^ 
whenever  the  verdict  is  impeached  for  any  cause  of  this  sort,  the 
juror  implicated  ought  to  be  permitted  to  explain."  The  subse- 
quent decisions  in  Taylor  v.  Oreely,  3  Greeiil.  204,  and  Sawyer  v. 
Hopkins,  22  Me.  268,  are  to  the  same  point  exactly.  Those  of 
NewM  V.  Ayer,  32  Me.  334,  Thrall  v.  Lificofyi,  28  Vi  356,  Dovmer 
v.  BaxtoTj  30  id.  467,  and  Bradford  v.  Staiey  15  Ind.  347,  go  no- 
farther. 

In  Heffron  v.  OaUupSy  55  Me.  563,  the  court  held  that  the  testi- 
mony of  a  juror  was  admissible  to  facts  touching  his  own  conduct 
or  acts  when  separated  from  his  fellows,  or  the  acts  or  declarations- 
of  other  persons  with  or  to  him,  but  was  inadmissible  to  what 
transpired  in  the  deliberations  of  the  jury,  acting  as  an  organized 
body,  presided  over  by  their  foreman  and  performing  their  official 
duty. 

In  Tenney  v.  Evans,  13  N.  H.  462,  and  several  later  cases  in  New 
Hampshire,  the  court  has  indeed  gone  so  far  as  to  admit,  in  order 
to  disprove  that  a  juror  had  formed  an  opinion,  or  was  subject  to- 
bias  or  prejudice,  the  affidavits  of  the  juror  himself  and  his  asso- 
ciates as  to  the  x>art  which  he  took  in  the  discussions  in  the  jury  room 
but  has  not  assigned  any  satisfactory  reason  for  so  doing.  State  v. 
Howard,  17  N.  H.  171 ;  State  v.  Pike,  20  id.  344 ;  State  v.  Ayer,  3 
Poster,  301 ;  Boynton  v.  Turnbull,  45  N.  H.  408.  And  in  Folsotn 
V.  Brown,  5  Foster,  114,  the  same  court,  in  rejecting  affidavits  of 
jafors  that  they  were  under  a  misapprehension  as  to  the  effect  of 
the  verdict  upon  the  costs,  and  would  not  have  agreed  to  the  verdict 
had  they  known  the  law  on  the  subject,  said :  ^'Affidavits  of  juror* 


ifQ  MASSACHUSETTS, 

Woodward  t.  LeaTitt. 

«re  not  admissible  to  show  their  impressions  as  to  the  effect 
of  their  finding,  or  that  they  intended  something  different  from 
what  they  found  by  their  yerdiot  To  allow  affidavits  of  jnrors  for 
such  purposes,  or  to  show  the  consultations  that  took  place  in  the 
jury  room,  and  the  motiyes,  inducements  or  principles  upon  which 
ihe  jury  founded  or  joined  in  a  yerdiot,  would  lead  to  great  mischief. 
And  this  yiew  of  the  matter  is  well  sustained  by  authority.'^ 

The  only  other  decision  cited  in  the  learned  argument  for  the 
defendant,  in  support  of  the  admission  of  the  testimony  of  jurors 
to  what  took  place  during  their  deliberations  in  the  jury  room,  is 
the  per  curiam  opinion  in  Dana  y.  Tucker^  4  Johns.  487,  by  which, 
after  an  affidayi:  of  the  constable  attending  the  jury  had  been  intro- 
4uced,  stating  that  the  jurors  agreed  that  each  of  them  should  mark 
down  such  sum  as  he  thought  fit  to  find,  and,  the  sum  total  being 
4iyided  by  twelve,  the  quotient  should  be  the  verdict,  and  that  the 
verdict  was  so  ascertained,  the  supreme  court  of  New  York  rejected 
similar  affidavits  of  two  of  the  jurors,  but  admitted  the  affidavits 
of  two  other  jurors  that  after  the  jury  had  unanimously  agreed  to 
find  a  verdict  for  the  pjaintiff,  and  each  juror  had  privately  marked 
the  sum  he  was  inoUned  to  give,  and  the  sums  so  marked  had  been 
4Mldod  together  and  the  amount  divided  by  twelve,  the  jury  agreed 
that  the  sum  which  had  been  thus  produced  should  be  their  verdict. 
That  decision  can  hardly  be  reconciled  with  the  later  cases  in  this 
■GommoQwealth  and  in  England.  But  the  affidavits  there  admitted 
were  in  direct  contradiction  of  the  testimony  offered  to  impeach  the 
verdict)  and  related  to  the  action  of  the  whole  jury,  and  not  to  the 
part  taken  by  individual  jurors  in  their  deliberations.  And  the 
decision  would  seem  to  be  limited  accordingly  by  the  judgment  of 
the  same  court  in  Brovmell  v.  McEwen,  5  Denio,  367,  excluding 
affidavits  of  particular  jurors  offered  to  show  that  they  agreed  to 
the  verdict  rendered,  on  the  supposition  and  under  the  impression 
that  it  would  settle  another  cause  of  action  beside  that  on  which 
the  suit  was  brought;  and  declaring  that  to  allow  a  juror  to  discloao 
what  influence  operated  upon  his  own  mind,  to  induce  him  to  assent 
to  the  verdict  which  he  joined  in  rendering,  was  not  warranted  by 
any  of  the  cases  on  the  subject,  and  could  not  be  tolerated* 

Upon  a  consideration  of  the  whole  matter,  our  conclusion  is,  that 
the  testimony  of  the  juryman  Brown,  in  explanation  of  the  fJActs 
«nd  statements  relied  on  to  prove  that  he  had  formed  and  expressed 
tfucb  an  opinion  as  was  attributed  to  him,  was  rightly  admitted,  as 
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tending  to  meet  and  explain  the  testimony  introduced  by 
fhe  plftintifi^  and  not  concerning  any  thing  that  passed  in  the  jury 
room;  but  that  the  testimony  of  Brown  and  other  jurors  as  to  the 
part  which  he  took  in  the  discussions  and  votes  of  the  jury  was* 
incompetent  and  should  have  been  excluded^  because  it  related  to 
the  private  deliberations  of  the  jury,  and  had  no  tendency  to  dis> 
prove  that  he  had  previously  expressed  and  still  entertained  aa 
opinion  inconsistent  with  an  impartial  discharge  of  his  duty. 

As  it  does  not  appear  that  the  new  trial  was  denied  upon  the 
ground  that,  independently  of  this  testimony,  the  judge  was  not 
satisfied  of  the  existence  of  opinion  or  prejudice  on  the  part  of  this- 
juror,  or  upon  the  ground  that  the  plaintiff  had  been  unreasonably 
negligent  in  raising  the  objection  to  his  qualifications,  the  exoeptioii> 
to  the  admission  of  the  incompetent  evidence  must  be  sustained^ 
and  the  case  stand  in  the  superior  court  for  a 

Rehearing  qf  the  motum  far  a  new  trial* 


Obat,  plaintiff  v.  HAS]a& 

(107Ma«.4BSJ 

Negligence,    Mill-dam, 

Oae  who  builds  a  dam  aeroas  a  stream  ia  bound  ao  to  oonatraot  it  that  it  will: 
ittdat  not  only  ordinary  freahets,  bat  alao  aaoh  extraordinary  floods  aa  may 
be  raaaonably  anticipated. 

AcTiOK  to  recover  for  injuries  to  plaintiff's  coal  yard  occasioned 
by  the  unsafe  condition  of  defendant's  mill-dam*  The  defendant 
had  judgment  below  and  the  plaintiff  alleged  exceptions.  The  case- 
is  stated  in  the  opinion. 

W.  L.  Shnith,  for  plaintifl: 

A.  L.  SouUy  for  defendant. 

Chapkak,  0.  J.  The  degree  of  care  which  a  party  is  bound  to 
use  in  constructing  a  dam  across  a  stream  is  well  stated  in  Angell 
on  Water-conrpes,  §  336.    It  must  be  in  proportion  to  the  extent  oi 
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the  injury  which  will  be  likely  to  result  to  third  persons  provided 
it  should  prove  insufficient.  And  it  is  not  enough  that  the  dam  i^ 
sufficient  to  resist  ordinary  floods ;  for  if  the  stream  is  occasionally 
49ubject  to  great  freshets,  those  must  likewise  be  guarded  against^ 
and  the  measure  of  care  required  in  such  cases  must  be  that  which 
a  discreet  person  would  use  if  the  whole  were  his  own.  In  Mayor, 
4ic.f  of  New  York  v.  Bailey ,  2  Denio,  433,  it  was  held  that  the  dam 
should  be  sufficient  to  resist,  not  merely  ordinary  freshets,  but 
such  extraordinary  floods  as  may  be  reasonably  anticipated.  See, 
idso,  Lapham  v.  Curtis,  5  Vt  371.  The  case  of  Shrewsbury  r. 
Smith,  12  Cush.  177,  is  not  at  yariance  with  this  principle.  But  it 
was  not  necessary  to  state  its  application  to  the  case  of  an  extra- 
•ordinary  flood. 

This  defendant's  dam  was  built  in  1858>  and  in  a  freshet  which 
occurred  October  4, 1869,  it  proved  to  be  insufficient,  and  gave  way 
and  injured  the  plaintiff,  as  stated  in  his  declaration.  One  of  the 
witnesses  represented  it  as  '^  a  big  storm;  could  not  say  it  was  the 
•biggest  storm  he  ever  knew ;  an  extraordinary  storm,  such  a  storm 
us  we  do  not  often  have ;  the  same  storm  that  cut  the  Boston  and 
Albany  Bailroad  at  Wilbraham ;  at  the  time  be  was  superintendent 
•of  streets  in  Springfield;  he  had  seen  storms  which  he  thought 
damaged  the  streets  move  than  thia^''  In  1869  the  water  ran  over 
the  whole  length  of  the  dam.  The  dam  was  made  of  earth,  was 
210  feet  long,  and  was  not  as  high  in  18011  its  in  1859,  and  lli/ 
engineer  who  built  the  dam  testified  that  at  a  freshet  in  the  winter 
of  1860  he  was  able  to  control  the  water  at  the  dam,  but  thought 
he  could  not  have  done  it  if  the  dam  had  not  been  higher  than  in 
1869.  One  witness  testified  to  his  impression  that  he  had  seen  the 
««ater  run  over  this  dam  two  or  three  times  since  1858,  and  another 
thought  he  had  seen  it  run  over  once  or  twice.  It  is  impossible 
for  us  to  say  judicially  upon  this  evidence  that  this  was  so  great 
a  freshet  that  the  defendant  was  not  bound  to  anticipate  and  pro- 
vide against  it. 

It  appears  that  during  the  freshet  some  provision  was  made  to 
protect  the  dam  by  opening  gates,  but  it  was  insufficient  to  prevent 
breaches,  and  the  water  poured  through  the  breaches  into  thi: 
plaintiff's  coal-yard.  Whether  the  defendant  did  all  that  he  reason- 
ably should  have  done  is  a  question  for  the  jury. 

The  court  directed  a  verdict  for  the  defendant  on  the  ground 
'iht\  this  was  an  extraordinary  storm;  more  extraordinary  than 
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the  storms  that  occur  in  spring  and  fall  fiieshets ;  and  spoke  of  it  as 
a  notoriously  great  freshet  But  the  rule  abore  stated  required  the 
defendant  to  provide  against  still  more  extraordinary  storms  than 
•oocnr  in  usual  spring  and  fall  freshets;  such  freshets  as  are  known 
to  occur  only  once  in  several  years  and  at  no  regular  iutervals* 
This  dam  had  been  standing  about  eleyed  years ;  and  was  probably, 
designed  to  stand  several  years  longer;  and  the  evidence  tends  to 
■how  that  there  have  been  one  or  two  floods,  since  it  was  built, 
irhich  the  jury  would  be  authorized  to  find  were  quite  similar  to 
this  one,  at  this  stream.  We  cannot  therefore  say  judicially  thav 
this  flood  should  not  have  been  anticipated  and  provided  against. 
That  question  should  have  been  left  to  the  jury. 

BzcepHom  nuiained. 


HioouTB,  plaintiff,  v.  Dbwbt. 

(]flfrMa«.4Mj 

IfiBf^Mioe — fire  wmmufHdaUsd  fly  rtamn  ^. 

A  womtk  who  negligent]  f  sets  fire  on  his  own  land,  and  keeps  it  negilgently.  Is 
liable  for  injniieB  done  by  its  direct  oommanication  to  the  property  oi 
another,  whether  through  the  air  or  along  the  ground,  and  whether  he 
might  or  might  not  have  reasonably  anticipated  the  particular  manner  ani 
direction  bn  which  it  was  actually  communicated. 

Tort  tor  injuries  to  plaintiff's  property  through  fire  commnni* 
•eated  from  defendant's  land« 

The  evidence  tended  to  prove  that  the  defendant  .set  fire  to  brush 
ina  bis  land,  within  a  few  feet  of  plaintiff's  land  adjoining;  that  the 
ground  was  dry  and  that  a  high  wind  was  blowing  at  the  time  in 
direction  of  plaintiff's  land ;  that  soon  afterward  a  fire  was  discov- 
•ered  on  plaintiff's  land  some  sixteen  rods  distant,  and  that  if  it 
oanght  from  defendant's  fire  it  must  have  done  so  from  sparks  and 
cinders  blown  through  the  air.  There  was  no  evidence  of  negli« 
gence  on  the  part  of  the  defendant  in  guarding  the  fire  after  it 
waa  set. 

The  defendant  offered  to  prove  by  Wells,  a  surveyor  experienced 
in  ,c1oann£  land,  that,  under  the  circumstances  described,  there  waa 
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BO  probability  that  the  fire  would  communicate  to  plaintiff's  lancL 
The  judge  excluded  the  evidence. 

The  defendant  requested  the  judge  to  instruct  the  jury  **  that  if 
the  fire  caught  on  the  plaintiff's  land,  firom  the  fire  of  tiie  defend* 
ant,  by  beitig  carried  in  the  air  over  the  ridge  from  ten  to  sixteen 
rods,  unless  they  were  satisfied  that  men  of  ordinary  prudence 
would  not  set  the  fire  for  fear  that  it  would  be  carried  in  the  air 
oyer  the  ridge,  then  the  plaintiff  could  not  recoyer ;  that  unless  the 
defendant  would  reasonably  apprehend  that  fire  would  be  carried 
4)Ter  the  ridge,  in  the  air,  from  the  fire  made  by  him,  and  set  fire  to 
the  plaintiff's  wood,  then  the  defendant  was  not  guilty  of  negligence,. 
if  the  fire  was  actually  communicated  in  that  manner,  and  tho 
plaintiff  could  not  recoyer ;  that  unless  they  were  satisfied  that  tho 
fire  actually  caught  from  the  defendant's  fire,  and  also  that  ho 
ought  to  haye  foreseen  that  it  would  probably  be  communi- 
cated, in  the  way  it  was  communicated,  then  their  yerdict  must 
be  for  the  defendant;  and  that  eyen  if  it  was  careless  for  the 
defendant  to  set  his  fire  on  that  occasion,  yet  if  the  fire  was 
communicated  by  the  defendant's  fire  to  the  plaintiff's  prop- 
erty in  a  manner  which  men  of  ordinary  prudence  and  care 
would  not  reasonably  apprehend  and  anticipate,  then  the  plaintiff 
could  not  recoyer."  But  the  judge  refused  to  giye  these  instruc* 
tions  in  the  form  requested,  and  instructed  the  jury  that  '^  to  main- 
tain his  action  the  plaintiff  must  proye  that  the  fire  which 
occasioned  the  damage  to  his  wood  was  communicated  thereto  from 
the  fire  which  the  defendant  had  set  on  his  own  land,  and  that  the 
defendant  in  burning  his  brush  did  not  use  due  and  reasonable 
care  in  setting  the  fire,  and  in  said  burning  did  not  use  due  and 
reasonable  care  and  diligence  to  control  the  fire  and  prevent  its 
escape  and  communication  to  the  adjoining  and  surrounding  lands; 
and  that  the  burden  of  proof  upon  both  these  propositions  waa 
upon  the  plaintiff" 

The  jury  returned  a  verdict  for  the  plaintiff  and  the  defendant 
•lleged  exceptions. 

H.  B.  StevenSy  for  defendant 

O,  M,  Steams  and  Jf.  B.  Whitney ^  for  plaintifll 

Obat,  J.  The  instructions  requested  were  rightly  refused,  and 
the  instructions  given  were  correct  and  sufficient    A  man  who 
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negligently  sets  fire  on  his  own  land,  and  keeps  it  negligently,  is 
liable  to  an  action  at  common  law  for  any  injury  done  by  the 
spreading  or  communication  of  the  fire  directly  from  his  own  land 
to  the  property  of  another,  whether  through  the  air  or  along  the 
ground,  and  whether  he  might  or  might  not  have  reasonably  anti* 
cipated  the  particular  mannner  and  direction  in  which  it  is  actually 
oommunicated.  Tubervil  v.  Stamp,  1  Salk.  13 ;  2  id.  726 ;  1  Ld. 
BayuL  264;  3  id.  375;  Com.  32;  Comb.  459;  Skin.  681;  12  Mod. 
152 ;  Garth.  425 ;  Holt,  0 ;  Fittit^r  y.  Phippard,  11  Q.  B.  347 ;  Bar- 
nard T.  Poor,  21  Pick.  378 ;  Perky  y.  Eastern  Bailroad  Oo^  98 
Mass.  414 

The  testimony  of  Wells  was  rightly  excluded,  because  it  related 
to  an  immaterial  question,  and  to  a  subject  within  the  common 
knowledge  of  the  jury.  White  y.  Ballou,  8  Allen,  408 ;  Luce  y. 
Dordkesior  Imuranoe  Co.,  105  Mass.  297. 

JBoBceptiane  overruled* 


WsLLB,  pUdntifl;  y.  Oalhav. 

a07]fMt.il4J 

Oniiraet  qf  eale-^d&t&rieraHon  of  preperig  afUr. 

* 
II  the  owner  of  a  hoase  and  land  agrees  to  sell  and  convej  it  upon  the  pay- 

ment  of  a  certain  price  which  the  pnrchaser  agreea  to  paj,  and  before  full 
payment  the  hoofle  ia  destroyed  bj  accidental  fire,  so  that  the  Tender  can- 
not perform  the  agreement  on  hie  part,  he  cannot  recover  or  retain  any  part 
of  the  parehaae-money. 
nierelore,  where  plaintiff  oontracted  to  aell  and  convey  to  defendant  a  farm 
haying  bnildinga  thereon,  and  to  deliver  a  deed  in  "  fee  simple  of  said 
premisea/'  upon  the  payment,  by  defendant  on  a  day  named,  of  the  price 
stipulated,  and  before  the  day  named  and  the  tender  by  plaintiff  of  the 
deed  the  bnildinga  on  the  premiaea  were  burned,  and  the  value  of  the 
premiaee  greatly  reduced  thereby.  Htidt  that  plaintiff  oould  not  maintain 
an  action  upon  the  oontxaet. 

AenoK  on  a  written  agreement  dated  December  22, 1868,  whereby 
the  plaintiff  agreed  to  sell,  and  defendant  to  purchase,  the  ^  fhim 
BOW  occupied''  by  the  plaintiff  for  the  sum  of  $3,250,  whi3h  the 
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defendant  agreed  to  pay  on  the  10th  of  April,  1869 ;  whereupon 
the  plaintiff  agreed  to  execute  and  deliver  to  the  defendant  a  proper 
deed  for  conveyiug  and  assuring  to  him  of  **  the  fee  simple  "  of  said 
premises.  In  case  of  a  breach  of  the  agreement  the  sum  of  )500 
was  fixed  as  '^  liquidated  damages." 

The  plaintiff  allied  that  he  tendered  a  deed  according  to  the 
terms  of  the  agreement,  on  the  10th  of  April,  and  demanded  pay- 
ment of  the  price  stipulated,  but  that  defendant  refused  to  pay  the 
same  or  the  liquidated  damages ;  therefore  the  plaintiff  claimed  to 
recoyer  the  said  sum  of  $500. 

The  defendant  admitted  the  making  of  the  agreement,  but  denied 
the  tender  of  a  proper  deed.  On  the  trial  it  appeared  that  the  faxm- 
house  and  out-buildings  on  the  land  were  burned  on  the  9th  of 
April ;  that  plaintiff  tendered  a  deed  in  due  form  on  the  10th  of 
April,  but  that  defendant  refused  to  accept  it  or  pay  the  prioe  by 
reason  of  the  burning  of  the  buildings,  and  that  by  reason  of  such 
burning  the  property  had  been  reduced  in  value  at  least  one-third. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  case  was 
reported  to  the  full  court 

W.  O,  BcUeSf  for  defendant 

JST.  Morris  and  Ni  T.  Leonard^  for  plaintifll 

Gbat,  J.  The  principles  of  law,  upon  which  the  rights  -of  the 
parties  to  this  case  depend,  appear  to  have  been  overlooked  at  the 
trial. 

When  property,  real  or  personal,  is  destroyed  by  fire,  the  loss  falls 
npon  the  party  who  is  the  owner  at  the  time ;  and  if  the  owner  of 
a  house  and  land  agrees  to  sell  and  convey  it  upon  the  payment 
of  a  certain  price  which  the  purchaser  agrees  to  pay,  and  before  full 
payment  the  house  is  destroyed  by  accidental  fire,  so  that  the  vendor 
cannot  perform  the  agreement  on  his  part,  he  oannot  recover  or 
retain  any  part  of  the  purchase-money. 

For  these  reasons,  in  Thompson  v.  Oould^  20  Pick.  134,  where, 
after  the  making  of  an  oral  agreement  for  the  sale  and  purchase  of 
A  house  and  land,  and  the  purchaser's  entry  into  possession  an  ^ 
payment  of  part  of  the  price,  but  before  delivery  or  tender  of  th* 
ileed  the  house  was  destroyed  by  fire,  it  was  held  by  this  courts  in 
an  elaborate  judgment  delivered  by  Mr.  Justice  Wildb«  that  he  was 
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eotitlad  to  leooyer  back  the  money  paid  on  the  gionnd  of  a  faUoie 
of  the  consideration. 

In  Bacon  t.  Simpion,  3  M.  &  W.  78,  the  plaintiff  had  agreed  to 
mil  and  the  defendant  to  pnrohase  a  lease  for  years  of  a  dwelling- 
honse  at  a  certain  price^  and  the  fomitnre,  tenant's  fixtures  and 
other  property  therein  at  a  valuation  to  be  made  by  appraisers. 
Before  fulfillment  of  the  agreement,' or  deliyery  of  possession  to  the 
defendant,  the  greater  part  of  the  house  and  the  property  therein 
was  consumed  by  fire.  The  plaintiff  brought  an  action  on  the 
agreement,  ayerring  readiness  to  perform  from  the  time  of  making 
the  agreement  and  eyer  since,  which  was  traversed  by  the  defendaut 
It  was  held  by  the  court  of  exchequer  that  by  reason  of  the  fire  the 
plaintiff  could  not  perform  the  agreement,  and  therefore  could  not 
maintain  the  action. 

In  Taylor  y.  OaldtpM,  3  B.  &  S.  826,  by  a  written  contract  one 
party  agreed  to  give  the  other  the  use  of  a  certain  music  hall  on 
four  specified  days  for  the  purpose  of  holding  concerts,  with  no 
express  stipulation  for  the  event  of  its  destruction  by  fire.  The 
court  of  queen's  beooh  held  that  upon  the  destruction  of  the  build- 
ing on  an  earlier  day,  by  an  accidental  fire,  both  parties  were 
excused  from  the  performance  of  the  contract ;  and,  while  recogniz- 
ing  as  undoubted  the  rule  that  one  who  makes  a  positive  contract 
to  do  a  thing  not  in  itself  unlawful  must  perform  it  or  pay  damages 
for  not  doing  so,  declared  it  to  be  also  well  settled  that  that  rule  is 
only  applicable  where  the  contract  is  positive  and  absolute,  and  not 
subject  to  any  r^andition,  express  or  implied ;  and  that  where,  fit>m 
the  nature  of  ihd  contract,  it  ap])ears  that  the  parties  must,  fit>m  the 
beginning,  h«ye  contemplated  the  continuing  existence  of  some 
particular  sp^oified  thing  as  the  foundation  of  what  was  to  be  done, 
there,  in  the  f^bsence  of  any  express  or  implied  warranty  that  the  thing 
shall  exist,  i'\e  contract  is  not  to  be  construed  as  a  positive  contract, 
but  as  subioct  to  an  implied  condition  that  the  parties  shall  be 
excused  in  case,  before  breach,  performance  becomes  impossible  from 
the  accid^^tal  perishing  of  the  thing  without  the  fault  of  either 
party. 

The  do3trine  as  there  stated  has  been  approved  in  the  later 
English  cases.  AppUby  v.  Meyers,  Law  Sep.,  1  C.  P.  615 ;  S.  0., 
Law  Bf.pu  t  0.  P.  651;  Boasi  v.  Firthy  Law  Sep.,  4  0.  P.  1  ; 
Robinson  v.  Davison^  Law  Sep.,  6  Exch.  269.  And  it  is  illustrates! 
\}S  the  previous  decisions  of  this  court,  by  which  it  has  been  held 
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that  a  person  who  agreeB  to  build  a  house  on  the  hmd  of  another  ii 
not  discharged  by  the  deetmction  of  the  honse  by  fire  before  its 
oompletion;  bnt  that,  where  one  agrees  to  repair  another's  honse 
already  built^  snoh  destmction  of  the  honse  pats  an  end  to  the 
oontraci  Adams  t.  NichoU,  19  Pick.  276 ;  L(^d  t.  WhrnUtf  1 
Gray,  282. 

In  the  present  case,  the  agreement  be^een  the  parties  manifestly 
contemplates  the  oonyeyanoe  of  the  buildings  already  npon  the 
land  as  an  important  part  of  the  subject-matter  of  the  contract  It 
describes  the  property  to  be  conveyed  as  the  farm  occupied  by  the 
vendor  and  his  father,  and  contains  a  provision  that  until  the  day 
appointed  for  the  delivery  of  the  deed  no  wood  shall  be  cut  and 
removed  from  the  premises  save  firewood  for  use  in  the  house.  The 
vendor  agrees  to  execute  and  deliver  a  proper  deed  for  the  convey- 
ing and  assuring  to  the  purchaser  of  the  fee  simple  ^'of  the  said 
premises.''  The  price  stipulated  to  be  paid  is  an  entire  sum ;  and 
the  report  states  that  it  appeared  in  evidence  at  the  trial  that  the 
estate  at  the  time  of  the  contract  was  worth  at  least  that  sum,  and 
after  the  fire  was  not  worth  two-thirds  as  much. 

The  case  differs  from  those'  in  which  a  lessee  is  held  liable  to  pay 
rent  or  make  repairs  according  to  his  covenants,  notwithstanding 
the  destruction  of  the  buildings  by  fire  or  other  accident  during  the 
term.  There  the  lessor,  by  the  execution  and  delivery  of  the  lease, 
has  fully  performed  the  contract  on  his  part ;  and  the  lessee,  having 
thereby  become  the  owner  of  the  leasehold  interest,  must  bear  the 
same  risk  of  fire  or  casualty  as  any  other  owner  of  property,  and  is 
not  excused  from  performing  his  own  express  covenants.  Fowler  v. 
Bott^  6  Mass.  63 ;  Kramer  v.  Cooky  7  Gray,  550  ;  LeaviU  v.  Fletcher, 
10  Allen,  119.  But  in  the  case  at  bar  the  defendant  has  onlj^ 
agreed  to  pay  the  purchase-money  upon  tender  of  a  deed  of  the 
whole  estate  contracted  for,  including  the  buildings  as  well  as  the 
land ;  and,  the  buildings  having  been  wholly  destroyed  by  fire  on 
the  day  before  that  apxK)inted  for  the  conveyance,  the  plaintiff  did 
not,  and  could  not,  tender  such  a  conveyance  as  he  had  agreed  to 
make  or  as  the  defendant  was  bound  to  accept,  and  was  not  there- 
fore entitled  to  maintain  any  action  against  ttie  defendant  npon  the 
agreement. 

It  was  contended  at  the  argument  that  this  defense  was  not  open 
under  the  pleadings.  But  the  declaration  alleges  that  the  plaintiff 
tendered  to  the  defendant  a  good  and  proper  deed  for  the  con- 
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Teying  and  assaring  to  the  defendant  the  premises  described  in 
the  agreement;  and  this  allegation  is  met  by  a  direct  denial  in  the 
answer. 

The  result  is,  that  the  ralings  of  the  superior  court  were  erro- 
neous, because  inapplicable  to  the  case,  that  there  has  been  a 
mistrial*  and  that  the 

Vjnrdid  must  be  set  aside  and  a  new  trial  had. 


Kon. — JCoODNOtooiie't  aoM,  lOT  ¥■■■  164,  holding*  after  an  elaborate  examination  ci 
the  anthorities,  that  a  State  coart  or  a  justioe  thereof  has  jurladlotion,  npon  the  petl* 
tlon  of  a  minor  or  of  his  father,  to  issue  a  writ  of  habeoM  eorvm  to  inquire  into  the  Talld* 
tty  of  his  imprisonment  or  detention  in  the  State,  under  an  alleged  enlistment  in  tlie 
anny  of  the  United  States,  and  to  disohaige  him  from  the  custody  of  the  mUltary 
officer  holding  him,  if  the  enlistment  be  found  to  be  Ulegal,  has  been  omitted  from 
this  Tolome  for  the  reason  that  the  supreme  court  of  the  United  States  has  since 
decided  that  the  State  oooit  has  not  such  Jurisdiction.  TarbW$  aoss,  IS  Wall*  WU 
•vcRulingthedeoiflliMieCtheaiipMiBeeoafftof  Wlseonala  la  the  aaoM  otM.  S. 
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(MIOoIlL) 
LimHtiiimk  of  aotUnu  ^eomputaHAon  of  Umo 

k  ttelvta  provided  that  ewmtj  aetion  on  a  judgment  ahall  be  brought  wltUB 
ten  Tiean  next  after  the  Judgment  wae  entered,  and  not  aftarwnid.  Jndgw 
ment  wae  entered  Bfaroh  16, 1859,  and  an  aetkm  wae  oommenoed  on  it  March 
15»  1800.    HM^  to  have  been  oommeneed  in  time. 

AoTiON  on  a  jadgment    The  oaae  is  stated  in  tlie  opinioii. 
D.  M.  Dtekinsanf  for  plaintiff. 

Olendand  Hunt,  for  defendant 

C00LBY9  J.  This  action  ap])ear8  to  have  been  brought  upon  a 
judgment  rendered  in  the  court  of  record  on  the  161h  day  of 
March,  1859.  It  was  commenced  by  summons  on  the  15th  daj 
of  March,  1869,  and  the  question  upon  which  the  case  turns  is» 
whether  action  was  not  barred  by  the  statute  before  the  summons 
was  taken  out  f 

The  statute  applicable  to  the  case  provides  that  erery  action 
npon  such  a  judgment  shall  be  brought  within  ten  years  next  after 
the  judgment  was  entered,  and  not  afterward.    Comp.  L.,  §  5384. 
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If,  ID  ooiopating  the  time,  the  day  when  judgment  was  entered  is  to 
be  ir.oladedy  the  present  action  was  brought  too  late,  but  if  that  day 
IB  excluded^  it  is  conceded  that  summons  was  taken  out  in  due 
ieii0on.  The  question,  therefore,  is  one  of  the  proper  rule  for  com* 
puting  time  in  such  cases ;  the  plaintiffs  claiming  such  a  construc- 
tion of  the  statute  as  will  entitle  them  to  judgment,  while  the 
lefendant  insists  that,  both  upon  reason  and  authority,  the  action 
^as  barred. 

This  subject  has  undergone  no  little  discussion  in  the  courts,  and 
'be  conclusions  have  been  exceedingly  discordant.  The  earlier 
English  cases  support  the  view  taken  by  the  defendant  hera  In 
Narris  y.  The  Hundred  of  Oawtry,  Hob.  139,  action  was  brought  on 
Bie  statute  of  Hue  and  Cry,  which  provided  that  ^'  no  person  shall 
take  any  benefit,''  etc., ''  except  he  or  they  so  robbed  shall  commence 
his  or  tjieir  action  within  one  year  next  after  such  robbery.^'  A 
robbery  took  place  October  9,  and  it  was  held  that  suit  brought  the 
succeeding  October  9  was  barred.  In  TTie  King  v.  Adderleg,  Doug. 
463,  Lord  Maksfield  had  occasion  to  consider  the  subject  under  a 
statute,  which  made  the  sheriff  not  liable  to  be  called  upon  to  return 
process,  unless  within  six  lunar  months  after  the  expiration  of  his 
office ;  and  he  held  on  the  authority  of  the  case  in  Hobart,  and  of 
BeJlans  v.  Hunter^  4  Ld.  Baym.  280,  that  where  the  computation 
of  time  is  to  be  made  from  an  act  done,  the  day  on  which  such  act 
IS  done  is  to  be  included.  And  these  decisions  were  afterward 
applied  to  a  case  in  which  a  month's  notice  was  required  to  be  given 
of  an  action ;  the  court  holding  that  the.  month  began  with  the  day 
on  which  the  notice  was  served.     Castle  v.  Burdiit,  3  T.  R.  623. 

All  these  cases,  however,  as  well  as  some  others,  came  under  flio 
review  of  Sir  William  GEAirr,  in  Lester  ?.  Garland,  16  Ves.  248, 
where  a  bequest  had  been  made  in  trust,  in  case  A  should,  within 
six  calendar  months  after  the  testator's  decease,  give  security  not  to 
marry  B,  then  and  not  otherwise  to  pay  to  the  children  of  B  The 
testator  died  on  the  twelfth  of  January,  and  security  was  given  on 
the  twelfth  of  the  succeeding  July,  which  the  plaintiff  claims  was 
one  day  too  late.  The  learned  judge  said :  **  It  is  not  necessary  to 
lay  down  any  general  rule  upon  this  subject;  but  upon  technical 
reasoning  I  rather  think  it  would  be  more  easy  to  maintain  that  the 
day  of  an  act  done,  or  an  event  happening,  ought  in  all  cases  to  be 
excluded,  than  that  it  should  in  all  cases  be  included.  Our  law 
ftjetcts  fhiotions  of  a  day  more  generally  than  the  civil  law  does. 
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The  effect  is  to  render  the  day  a  sort  of  indiyisible  point ;  so  that 
aoY  act  done  in  the  compass  of  it  is  no  more  referable  to  any  one 
than  to  any  other  portion  of  it,  but  the  act  and  the  day  are  co-ex* 
tensive :  and  therefore  the  act  cannot  properly  be  said  to  be  passed 
until  the  day  is  passed/'  ^'In  the  present  case,  the  technical  rule 
forbids  ns  to  consider  the  honr  of  the  testator's  death  as  the  time 
of  his  death,  for  that  would  be  making  a  fraction  of  a  day.  The 
day  of  the  death  must,  therefore,  be  the  time  of  the  death;  and  that 
time  must  be  past  before  the  six  months  can  begin  to  run.  The 
rule  contended  for,  on  behalf  of  the  plaintiff,  has  the  effect  of 
throwing  back  the  event  into  a  day  upon  which  it  did  not  happen, 
considering  the  testator  as  dead  upon  the  eleventh  instead  of  the 
twelfth  of  January;  for  it  is  said  the  whole  of  the  twelfth  is  to  be 
computed  as  one  of  the  days  subsequent  to  his  death.  There  seems 
to  be  no  alternative  but  either  to  take  the  actual  instant  or  the 
entire  day  as  the  time  of  his  death ;  and  not  to  begin  the  computa- 
tion from  the  preceding  day.''  And  he  cites,  in  support  of  his  con- 
clusion, that  the  day  of  the  death  should  be  excluded,  a  case  in 
which  he  had  been  counsel  in  the  house  of  lords,  where  the  like 
conclusion  was  reached  by  Lord  Bosltk  and  Lord  Thublow. 

So  in  Oorst  v.  Lowndes^  11  Sim.  484,  the  testator  had  directed  the 
income  of  his  property  to  be  accumulated  for  the  term  of  twenty- 
one  years  frx>m  his  death,  and  this  was  held  to  exclude  the  fifth  day 
of  January,  on  which  he  died.  The  vice-chancellor  said:  '' I  should 
have  thought  this  the  simplest  question  in  the  world.  I  have  gen- 
erally understood  the  rule  to  be  that,  ordinarily  speaking,  where  a 
party  creates  a  term  from  a  certain  day,  that  day  is  excluded  in  the 
computation  of  the  term.  Here  the  testator  has  directed  the  trus- 
tees of  his  will  to  receive  and  accumulate  the  income  of  his  real  and 
personal  estate  for  the  term  of  twenty-one  years  from  his  death ; 
and  I  should  have  thought  it  perfectly  clear  that,  where  a  person 
gives  such  instructions,  the  term  would  have  extended  to  the  twenty-^ 
first  anniversary  of  the  day  mentioned,  and  that  the  whole  of  that' 
anniversary  would  be  a  portion  of  the  term;  or,  in  other  words,  that 
ihe  day  of  his  death  would  be  considered  as  a  point,  and  the  last 
fifth  of  January  would  be  included  in  the  term  of  twenty-one  years." 
And  he  so  decides. 

In  Hardy  v.  Ryhy  9  B.  ft  C.  603,  action  was  brought  against  a 
justice  of  the  peace  in  trespass  for  false  imprisonment  The  impris- 
onment terminated  December  14,  and  the  suit  was  commenced  oa 
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Ae  fourteenth  of  the  suooe^ing  June.  The  statute  was:  ^No 
•etion  shall  be  brought  against  any  justice  of  the  peace  for  any 
thing  done  in  the  execution  of  his  office,  unless  commenced  within 
■ix  calendar,  months  after  the  act  committed.^^  It  was  held  not  too 
late.  So  in  Pellew  y.  Inhabitants  of  Wcnford^  9  B.  &  C.  134>  where 
the  riot  act  required  notice  of  damage  or  injury  to  be  giyen  '^  within 
two  days  after  such  damage  or  injury  done/'  the  day  of  the  injury 
was  held  to  be  excluded,  and  a  rule  was  applied  by  Lord  Tentebdbh 
which  is  called  by  subsequent  judges  a  very  reasonable  test  to  apply, 
Tiz. :  by  reducing  the  time  to  (me  day,  in  which  case  the  party  would 
Qlearly  be  entitled  to  the  whole  of  the  next  day  in  which  to  give  notice, 
otherwise  he  might  have  no  time  at  all.  So  in  Webb  v.  Fairmanwj  3 
M.  &  W.  493,  where  goods  were  sold  on  the  fifth  of  October,  to  be 
paid  for  in  two  months,  it  was  held  the  purchaser  had  the  fifth  of 
December  in  which  to  make  payment  See,  also.  Rex  v.  Jueticee  of 
Cumberland,  4  Nev.  &  M.  378;  Blunt  v.  Heslopy  8  A.  &  K  577; 
Wiawms  V.  Burgess,  12  id.  635 ;  Dowland  v.  Foxdll,  1  B.  &  Beat 
192,  in  which  the  same  rule  was  applied  under  several  different 
statutes. 

Now,  in  several  of  these  oases,  the  actual  result  of  the  rule  ap* 
proved  by  Sir  William  Obakt  may  be,  under  given  ciroumstanoes, 
to  give  the  party  one  day  more  than  the  statute  time  in  which  to 
brirg  suit,  inasmuch  as  he  would  be  legally  entitled  to  act  on  the 
very  day  of  the  event  from  which  the  time  is  computed,  if  that 
event  took  place  at  an  hour  of  the  day  which  would  permit  of 
action;  but,  on  the  other  hand,  the  opposite  rule,  as  was  so  forcibly 
illustrated  by  Lord  Tenterdek,  would,  under  other  circumstances, 
give  him  one  day  less  than  the  statute  time,  and  if  that  time  was 
one  day  only,  would  give  him  no  time  at  all.  There  is  good  reason, 
therefore,  in  the  rule  adopted  by  Sir  William  Gb  Aiirr,  of  treating  the 
day  of  the  act  or  event  as  a  point  of  time  only,  and  excluding  it 
altogether  from  the  computation. 

We  have  been  thus  particular  in  referring  to  the  English  cases, 
because  some  of  the  earlier  cases  in  this  country  appear  to  have 
adopted  the  rule  laid  down  in  The  King  v.  Adderly,  and  other  early 
English  cases,  and  which  is  stated  by  Mr.  Justice  Washikqtok,  in 
Pearpaint  v.  Oraham,  4  Wash.  232,  as  follows*  '^ Where  the  com- 
putation of  time  is  made  from  an  act  done,  the  day  on  which  the 
act  is  performed  is  included,  because  the  act  is  the  terminus  a  quo 
the  computation  is  to  be  made ;  and  there  being  in  contemplaaon 
Vol.  IX.  — 10 


74  MICHIGAN, 


OTeen  ▼.  BpookinB. 


of  law  no  fraction  of  a  day  (unless  when  the  priority  of  acts  done 
on  the  same  day  becomes  necessary),  the  terminus  is  considered  a« 
commencing  the  first  moment  of  that  day/* 

This  rule  was  applied  to  cases  arising  under  the  statute  of  limita* 
tions  in  Presbrey  v.  Williams,  15  Mass.  193 ;  J^u»b%  t.  Qrahwm^  \ 
Blackf.  392.  See,  also,  Little  v.  Blunt,  9  Pick.  491 ;  Ryman  y.  Clafh^ 
4  Blackfl  329.  But  there  can  be  no  question  that  the  preponder* 
ance  of  American  authority  is  the  other  way.  See  8im9  v.  Hamp» 
ion,  1  S.  ft  &  411 ;  CwmM  v.  Maultan,  3  Den.  12;  Cammereial  Bank 
T.  Ivesy  2  Hill,  355 ;  Judd  y.  Fulton,  10  Barb.  118;  Windsor  v.  China, 
4  Oreenl.  257;  Weeks  y.  Hull,  19  Conn.  377;  Kimm  y.  OsffOocTs 
AdmWy  19  Mo.  60;  Owm  y.  SUMm-,  26  Ala.  547;  Lang  y.  PhiUipsi 
%7  id.  811.  And  this  harmonizes  with  the  mode  of  computing  time 
under  rules  of  practice,  which  is  always  ezehisiye  of  the  first  day^ 
unless  the  peculiar  wording  of  the  rule  would  indude  it  And  the 
more  general  we  can  make  such  rules,  where  no  substantial  reason* 
eixist  for  distinctions,  the  less  likely  are  those  who  are  to  act  upoB 
Ihem  to  be  deceiyed  and  misled  in  their  action. 

We  are  of  opinion  that  the  circuit  judge  was  correct  in  his  ral^ 
ing,  and  that  the  judgment  should  be  affirmed. 

The  oflier  justices  concurred. 


Obsbv,  plaintiiT  in  error,  Y.  BaooKinb 
Stahiie  of  flra/uds — parol  ogreemenL 

r  m 

0.,  owner  of  a  patent  haj-fork,  and  deslioiiB  of  organising  a  eompany  to  deid 
therein,  onllj  promised  B.  that  if  he  would  become  one  of  the  company  and 
take  shares,  and  glye  his  note  therefor,  that  he,  G.,  as  soon  as  the  company 
was  organised,  would  find  a  man  to  take  the  shares  and  p^  the  notes,  with* 
out  charge  or  expense  to  B.    SM,  that  the  promise  was  not  within  the 

•  statute  of  frauds. 

AonoN  to  recoyer  damages  for  breach  of  a  yerbal  agreement  Th« 
jury  found  for  the  plaintiir,  and  the  defendant  appidaled.  Tht 
opinion  states  the  case.  . 


i^: 
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thtfiM  S  Brew&r  and  A.  G,  BaUtminj  for  plaintiff  in  error. 
0.  F.  Wiun^r^  for  defendant  in  error. 


Obaybs,  J  Brooking  sned  Oreen  to  reooyer  damages  for  breach 
of  a  verbal  contract  between  them.  The  declaration  contained  two 
special  oonnts  and  the  common  connte.  No  evidence  was  givoft 
applicable  to  the  latter,  and  no  question  arises  upon  them.  The- 
first  special  count  stated  that  Oreen  claimed  to  have  an  interest  in  a 
hay-fork  patent^  and  was  about  to  orgai^ize  a  company  for  the  pur- 
pose of  dealing  in  the  fork  and  in  rights  under  the  patent,  and 
promised  Brebkins  that,  in  consideration  that  he  would  become  a 
member  of  the  company  so  to  be  organized,  and  subscribe  for  and 
take  two  shares  at  %W^  •  each,  and  in  payment  therefor  giiFe  hia 
promissory  note,  that  such  shares  should  not  cost  him  any  thing,and 
that  he,  Greetf,  as  soon  as  the  company  should  be  organized,  woulft 
find  a  man  who  w6uld  buy  the  shares  and  tate  them  off  Brooking 
hands,  and  pay  him  the  amount  of  the  note,  and  that  he,  Brookins,. 
should  not  be  put  to  any  cost  or  expense  on  account  of  the  sharea 
or  note.  It  is  then  averred  that  Brookins,  confiding  in  Oreen'a 
promise,  did  subscribe  for  the  two  shares,  become  a  member  of  the 
company,  and  gave  his  note  for  $500,  and  that  the  company  waa 
organized ;  that  he,  Brookins,  then  requested  Green  to  find  a  mai^ 
to  take  the  shares  and  pay  the  amount  of  the  note,  and  save  him 
from  all  cost  and  expense,  which  Oreen  refused  to  do,  and  that  he,. 
Brookins,  had  been  required  to  pay  and  had  paid  on  his  said  note 
1450,  and  that  such  shares  of  stock  had  cost  him  that  sum.  : 

The  second  special  count  was  substantially  like  the  first,  except 
that  the  agreement  on  the  part  of  Oreen  was  laid  as  a  promise  to 
Brookins  to  indemnify  and  save  him  harmless  from  all  damage  od 
account  of  the  note,  if  he  should  give  it.  '  1 

The  case  was  tried  by  a  jury,  and  the  questions  presented  arise- 
upon  the  charge  and  refusals.  No  point  is  made  here  upon  the- 
fonrth  assignment  of  error. 

'  The  first,  second,  third  and  fifth  reqiftedtsof  plaintiff  in  error  raise- 
two  questions  under  the  statute  of  frauds.  The  plaintiff  in  errof 
insists,  first,  that  the  contract  between  the  parties  being  wholly  veis 
bal,  it  was  void  under  that  provision  which  declares  that  every  spe- 
dal  promise  to  answer  for  the  debt,  default  or  misdoings  of  another 
person  shall  be  void  unless  in  writing,  etc. ;  and,  second,  that  it  v- 
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also  Yoid  under  the  pioyision  respeoting  the  sale  of  ^  goodfl^  waret  or 
merohandise,  for  the  price  of  $50  or  more.'' 

The  promise  in  this  case,  by  Green,  as  alleged  in  the  decIaratioD, 
was  not  collateral ;  not  an  undertaking  to  Green  in  relation  to  the 
doings  or  misdoings  of  any  third  person.  It  was  a  promise  by  Green 
to  Brookins  to  find  some  one  to  take  his  place  as  member  of  the 
company  and  shareholder,  and  to  save  Brookins  from  expense  and 
damage  in  consequence  of  his  becoming  shareholder,  and  giving  the 
note  pursuant  to  the  agreement  between  the  two.  It  seems  to  be 
settled  by  authority  that  a  promise  of  that  description  is  not  within 
this  statute. 

A  leading  case  on  this  subject  is  that  of  Eastwood  y.  Kenyon,  11 
Adol.  &  EIL  438.  There  the  plaintiff  was  liable  to  one  Blackbnrne 
on  a  promissory  note ;  and  the  defendant,  for  a  consideration,  prom- 
ised the  plaintiff  to  pay  that  note.  Lord  DBmcAxr  smd:  ^K  the 
promise  had  been  made  to  Blackbume,  doubtless  the  statute  would 
have  applied ;  it  would  then  haye  been  strictly  a  promise  to  answer 
for  the  debt  of  another;  and  the  argument  on  the  part  of  the 
defendant  is  that  it  is  not  less  the  debt  of  another  because  the 
promise  is  made  to  that  other,  viz. :  the  debtor,  and  not  to  the  cred- 
itor, the  statute  not  having  in  terms  stated  to  whom  the  pron^ise 
contemplated  by  it  is  to  be  made ;  but,  upon  consideration,  we  are 
of  opinion  that  the  statute  applies  only  to  promises  made  to  the  per- 
son to  whom  another  is  answerable.''  This  case  appears  to  have 
been  followed  in  England,  and  in  this  country  it  has  been  cited  with 
approbation.and  applied  in  the  courts  of  last  resort  in  several  of  the 
States;  and  in  many  cases  the  same  view  has  been  recognized.  See 
Beaman  y.  RtMsMy  22  Vt.  205 ;  Mersereau  v.  Lewis,  25  Wend.  243 ; 
Alger  y.  ScoviUe,  1  Gray,  391 ;  Fish  v.  Thomas,  5  id.  45 ;  Townsleg 
V.  SumraJl,  2  Pet.  182 ;  Nelson  v.  Bank,  48  111.  36 ;  Ooetz  v.  Foos^ 
14  Min.  265 ;  F&rUns  v.  Litthfield,  5  Allen,  370 ;  Barker  v.  Bueklin, 
2  Denio,  45,  60;  Robinson  v.  (Hlman,  43  N.  H.  485 ;  Shook  v.  Van* 
mo^^,  22  Wis.  532. 

As  we  see  no  reason  for  questioning  the  soundness  of  this  oon« 
struction,  its  adoption  is  recommended  by  the  strong  necessity 
there  is  for  a  uniform  application  of  this  branch  of  the  law.  The 
provision  obtains  in  substantially  the  same  form  in  England  and  all 
the  States  of  the  Union,  and  the  interests  of  business  require  thai 
it  shop  14  receive,  so  far  as  practicable,  the  same  interpretation  every- 
»Her* 
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Was  the  agreement  respecting  the  disposition  of  th^  stock  within 
the  clause  requiring  a  contract  for  the  sale  of  goods,  wares  and 
merchandise  for  the  price  of  $50  or  more,  to  be  in  writing? 
The  plaintiff  in  error  maintains  that  it  was.  That  agreement  had 
reference  to  stock  in  a  voluntary  company  not  yet  organized.  It 
was  an  agreement  with  one  of  the  promoters  of  the  company.  It 
contemplated  the  creation  of  stock  by  the  organization  of  a  joint- 
stock  association  through  the  joint  action  of  the  parties  to  the 
agreement  and  others.  It  provided  that  Brookins  should  become 
one  of  the  company,  and  in  doing  so  take  two  shares  and  give  his 
note  therefor  in  the  sum  of  $500,  and  that  Oreen  would  then  find 
a  man  who  would  take  the  shares  and  pay  the  note  without  charge 
or  expense  to  Brookins.  We  think  the  agreement  thus  set  forth  in 
the  declaration  by  nrhich  Green  was  to  find  a  man  to  take  stock  to 
be  thereafter  created  in  a  company  thereafter  to  be  organized  through 
the  means  contemplated,  and  which  stock  as  it  originated  should 
stand  in  the  name  of  Brookins,  was  not  an  agreement  on  the  part 
of  Green  to  buy  goods,  wares  and  merchandise,  within  the  meaning 
of  the  statute  in  question.  This  arrangement  did  not  in  strictness 
provide  for  a  sale  of  the  anticipated  stock.  In  substance,  it  was  an 
arrangement  by  which,  if  Brookins  would  embark  in  the  enterprise. 
Given  undertook  to  procure  some  one  to  be  substituted  in  Brookins* 
place  as  a  shareholder  and  member  of  the  company,  if  Brookins  so 
desired.  Whether,  therefore,  the  English  cases  of  Humble  v.  Mitchell^ 
11  Adol.  &  Ell.  205 ;  Watson  v.  SprcUUy,  10  Exch.  222 ;  Duncuft  v. 
Albrecht,  12  Sim.  189;  Hargreaven  v.  Parsons^  13  Mees.  ft  Wels. 
561,  which  hold  that  a  contract  for  the  sale  of  railway  shares  and 
the  like  is  not  one  for  the  sale  of  goods,  wares  and  merchandise 
within  the  statute  of  frauds,  are  sound,  and  furnish  a  correct  expo- 
sition  of  the  statute  or  not,  we  think  the  present  case  is  clearly  not 
embraced  by  the  clause  referred  to.  A  just  view  of  the  subject- 
matter  and  the  nature  of  the  engagement  necessitate  this  conclu- 
sion. 

[The  remainder  of  the  opinion  disposes  of  unimportant  assign 

ttents  of  error.] 

Judgment  affirmmL 
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Stbwast,  plaintiff  in  error,  v.  Thb  Pbople. 

(ailloli.68.) 

Jurif-'riffMtopcUfu^wahedlfifteaUdverdiei. 

"ThtB  eoBMnl  of  the  defendant  in  a  criminal  trial  to  have  a  sealed  Teidkl 
returned  ie  no  waiver  of  bia  right  to  have  the  Jaiy  polled. 

Thb  plaintiff  in  error  was  tried  on  an  indictment  for  bnrglarj 
«nd  laroeny.  At  the  close  of  the  trial  his  counsel  consented  that 
the  jury  render  a  sealed  verdict,  which  they  did — the  verdict  being 
**  guilty/'  After  the  opening  of  the  verdict  and  the  usual  questions, 
and  before  the  jury  had  left  their  seats,  defendant's  counsel  asked 
to  have  the  jury  polled,  which  was  refused.  For  this  and  other 
oauses  the  defendant  sued  out  a  writ  of  error.  Several  of  the  ques- 
tions raised  were  unimportant,  and  we  have  omitted  the  first  part 
•of  the  opinion  bearing  thereon. 

GooLET,  J.  The  court  was  clearly  in  error,  we  think,  in  declin* 
ing  to  allow  the  jury  to  be  polled.  It  was  objected  that  this  ques- 
tion was  not  open  here,  because  no  exception  was  taken ;  but  we 
think  that  what  took  place  was  sufficient  to  save  the  prisoner's 
rights.  He  demanded  the  right  to  poll  the  jury,  and,  when  the 
•court  denied  it,  he  strenuously  insisted  and  protested  against  the 
verdict  being  recorded  without  such  polling.  Specific  exceptions 
are  required  in  order  to  show,  beyond  question,  that  the  party 
intends  no  waiver,  but  fairly  notifies  the  opposite  party  and  the 
court  that  the  objection  is  to  be  insisted  upon.  The  notification 
was  ample  in  this  case,  and  the  circuit  judge  must  have  fully  under- 
stood it,  as  otherwise  it  is  not  to  be  supposed  he  would  have  incor- 
porated what  took  place  on  this  subject  in  the  bill  of  exceptions. 
It  is  to  be  borne  in  mind  that  all  this  took  place  at  the  conclusion 
of  the  trial,  and  affcer  the  time  when  exceptions  are  commonly  taken, 
and  more  liberality  may,  therefore,  be  properly  extended  to  the 
party  in  respect  to  the  form  of  his  exception  than  if  it  related  to 
earlier  proceedings.  Considering  it  sufficient,  we  proceed  to  a  dis- 
cussion of  the  judge's  ruling.  The  ground  of  the  refusal  was  tliat 
the  prisoner  had  consented  to  a  sealed  verdict;  and  one  having 
i>oen  returned  accordingly,  he  was  precluded  by  this  consent  from 
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the  inquiries  whioh  would  have  been  admissible  otherwise.  But 
whj  this  should  preclude  him  is  not  very  evident.  There  is  cer- 
tainly nothing  in  the  mere  fact  that  a  juror's  name  is  appended  to 
a  written  conclusion  which  negatives  the  possibility  that  the  con- 
clusion is  one  he  does  not  assent  to.  How  is  the  prisoner  to  know 
that  this  is  really  the  verdict  of  all ;  that  all  have  personally  signed 
it^  and  no  one  has  been  coerced,  cajoled  or  deceived  into  assenting  to 
that  which  his  judgment  does  not  concur  in  ?  There  is  no  mode  of 
trying  a  question  of  this  description,  except  by  taking  the  evidence 
of  the  jurors  themselves  when  they  return  into  court ;  the  case  can  • 
not  stop  to  await  the  result  of  a  suit  in  chancery  to  set  aside  the 
verdict  for  fraud  or  oppression.  It  is  not  claimed  by  the  prosecn- 
tion,  as  we  understand  it,  that  the  jurors  are  so  fieur  concluded  by 
their  signatures  that  no  questions  whatever  are  to  be  put  to  them 
afterward,  but  it  is  insisted  that  the  prisoner  has  no  right  to  have, 
the  inquiry  pushed  beyond  the  formal  question  which  is  always  put 
to  the  whole  jury  together,  whether  this  is  the  verdict  of  alL 

In  other  cases  it  is  conceded  that  the  right  to  have  the  jury  polled 
cannot  be  questioned ;  and  experience  shows  that,  notwithstanding 
the  formal  response,  there  are  many  cases  in  which  individual  jururd 
refuse  to  assent  on  being  polled.  This  formal  response  is,  conse- 
quently, not  evidence  of  a  very  conclusive  character,  and  unless  « 
juror  is  absolutely  bound  by  his  signature  to  the  written  verdict, 
or  unless  the  signature  is  such  conclusive  evidence  of  his  deliberate 
assent  that  all  other  inquiries  must  be  regarded  as  frivolous  and 
useless,  we  do  not  discover  any  safe  ground  for  denying  to  the 
prisoner  the  same  right  to  have  the  jury  polled  in  these  cases  which 
is  conceded  to  exist  in  all  others. 

That  the  juror  is  not  estopped  by  his  signature  from  refusing  his 
assent  to  the  verdict  when  it  is  returned  in  open  court  is  very  clear. 
There  is  nothing  in  the  nature  of  an  estoppel  in  the  case,  and  if  on 
more  mature  reflection  he  could  not  concur  in  the  verdict,  he  has  a 
right  to  refuse  to  be  bound  at  any  time  before  it  is  finally  recorded ; 
and  we  think  the  prisoner  has  the  same  right  to  have  the  question 
of  assent  put  to  each  individual  juror  in  case  a  sealed  verdict  ia 
returned  that  he  has  in  any  other.  The  sealed  verdict  is  assented 
to  only  as  a  matter  of  convenience,  and  he  has  no  reason  to  under- 
stand that  he  thereby  waives  any  substantial  right,  or  deprives 
himself  of  the  privilege  of  determining,  on  the  most  conclusive 
evidence,  that  the  verdict  the  jurors  return  Is  one  which  has  the 
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solemn  and  deliberate^  assent  of  all  after  deciding  an  unimportaDi 
point. 

For  the  error  in  denying  to  the  prisoner  the  right  to  have  the 
jury  polled,  the  judgment  must  be  reyersed  and  a  new  trial  ordered 

JudgmmU  rwen^d. 


Oalb»  plaintiiT  in  error,  y.  Thb  Yillagx  of  Kalamazoo. 

(S8]Ooh.844.) 
MufMpal  corporaition  —  contrcusi  against  pubHc  pdUog, 

The  plaintifr  oQntracted  with  the  aathoritiee  of  a  village  to  build  a  market- 
hoase,  and  to  pat  it  under  their  control  for  ten  jears,  in  consideration  thai 
thej  would  paj  over  the  rents  thereof  to  him,  appoint  a  person  to  superin- 
tend it,  permit  no  other  public  market-house  to  be  erected  or  used,  nor  cer- 
tain articles  specified  to  be  sold  elsewhere  in  the  village  during  the  said  ten 
years.  In  an  action  for  breach  of  contract,  hM,  that  the  said  contract  waa 
against  public  policy  and  void. 

AenoN  for  a  breach  of  contract  in  refusing  to  perform  the  follow- 
ing contract,  which  was  duly  executed  by  the  plaintiff  and  the 
president  and  trustees  of  the  village  of  Kalamazoo. 

^'  Oeorge  H.  Gale,  of  the  village  and  county  of  Kalamazoo  and 
State  of  Michigan,  hereby  stipulates,  agrees  and  obligates  himself,, 
his  heirs  and  legal  representatives,  to  the  president  and  trustees  of 
the  village  of  Kalamazoo,  in  said  county  and  State,  to  erect,  build 
and  finish  on  village  lots  numbers  four  and  fire,  on  the  comer,  of 
Burdick  and  Eleanor  streets,  in  said  village,  according  to  the  plan- 
herewith  attached  and  marked  'A,'  a  commodious  market-house,  to 
be  denominated  the  'Kalamazoo  Public  Market,'  and  to  be  used 
for  the  purpose  of  vending  meat,  fish,  poultry,  game,  fruit,  vege- 
tables, eggs  and  butter ;  said  market-house  to  be  so  arranged  with 
convenient  stalls  and  fixtures  that  the  same  may  be  used  at  all  sea- 
sons of  the  year,  and  with  convenient  approaches  to  the  same  for 
wagons,  carts,  drays  and  other  vehicles ;  said  market-house  to  be 
completed,  and  ready  for  occupancy  and  use  by  the  1st  day  of  Jan- 
uary, A.  D.  1868,  and  to  cost,  including  the  ground  to  be  occupied 
for  the  same,  a  sum  not  less  than  eight  thousand  dollars. 
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^^  Immediately  after  said  market-honse  is  completed  and  ready  for 
iU  oocdpants,  the  Baid  Oeorge  H.  Oale  hereby  stipulates  and  agrees 
to  place  the  same  in  the  care  and  under  the  control  of  the  president 
and  trustees  of  the  Tillage  of  Kalamazoo  and  their  successors  in 
office,  for  the  term  of  ten  years,  who  shall  control  and  rent  the  stalls 
in  said  market-house  from  year  to  year,  or  such  other  time  as  may 
be  agreed  upon,  and  for  such  sums  of  money  and  to  such  persons  aa 
may  be  agreed  upon  by  said  president  and  trustees  and  said  Oeorgf 
H.  Oale,  or  his  legal  representatives,  and  on  receipt  of  the  rent  it 
shall  be  paid  to  said  Oeorge  H.  Oale,  his  heirs  or  assigns,  quarter- 
annually,  and  as  the  same  may  be  received  from  the  occupants  of  the 
stalls  in  said  market-house. 

^^And  it  is  further  agreed  between  said  parties  that  the  said 
Oeorge  H.  Oale,  his  heirs  or  legal  representatives,  shall  keep  said 
market-house  and  its  approaches  in  good  repair  at  his  own  cost, 
charge  and  ez{)ense,  during  the  continuance  of  this  contract ;  and  it 
is  further  agreed  between  said  parties  that  after  the  expiration  of 
said  term  of  ten  years,  or  before,  by  consent  of  the  parties  hereto, 
this  contract  may  be  continued  in  force  for  the  same  or  any  other 
definite  period  of  time;  and  when  this  contract  shall  be  ended  and 
of  no  further  binding  force  between  said  parties,  the  said  president 
and  truistees,  and  their  successors  in  office,  hereby  reserve  to  them- 
selves the  right  at  all  times  in  the  future  thereafter  to  go  upon  said 
{Premises  and  inspect  the  same,  and  control  the  same  so  far  as  it  may 
oonoem  the  cleanliness  of  said  market-house  as  affecting  the  health 
of  said  village. 

^  In  consideration  of  the  foregoing  stipulation  and  agreement  on 
the  part  of  the  said  Gkorge  H.  Oale,  the  said  president  and  trustees 
of  the  village  of  Kalamazoo  hereby  bind  and  obligate  themselves 
and  their  successors  in  office,  to  have  said  market-house  attended  to 
and  supervised  by  a  competent  manager  or  clerk,  to  be  by  them 
appointed,  whose  business,  among  other  duties,  it  shall  be  to  require 
the  observance  of  all  ordinances  or  by-laws  adopted  by  said  presi- 
dent and  trustees,  for  the  purpose  of  properly  regulating  said 
market-house  and  the  vending  of  meats,  fish,  poultry,  game,  fruit, 
vegetables,  eggs  and  butter,  within  the  corporate  limits  of  said  vil- 
lage; and  all  the  expenses  of  said  manager  or  clerk  shall  b^  paid  by 
the  said' Oale. 

''That  said  president  and  trustees  do  further  agree  that  during 
the  continuance  of  this  contract  there  shall  be  no  oth<r  public 
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market-honse  in  said  village,  provided  said  market-house  shall  prove 
large  enough  to  accommodate  the  public  for  the  purposes  aforesaid; 
and  the  said  president  and  trustees  do  further  agree  that  the  sale  of 
all  the  articles  above  specified  within  the  corporate  limits  of  said 
village  shall  be  confined  to  said  market-house,  or  on  the  ground 
specified  in  section  11  of  the  by-law  relating  to  public  markets, 
during  market  hours. 

''  The  said  president  and  trustees,  for  themselves  and  their  suc- 
oessoifs  in  oflBioey  do  farther  agree  that  at  the  expiration  of  this  con- 
tract they  will  surrender  possession  of  said  market^house  to  said 
Qeorge  H.  Gale,  his  heirs,  assigns  or  legal  representatives. 

^  And  it  is  further  agreed  that  this  contract  shall  not  be  binding 
upon  said  president  and  trustees  of  said  village,  until  said  market- 
house  is  fully  completed  and  accepted  by  said  president  and  trustees, 
and  when  so  accepted  it  is  also  agreed  that  none  of  its  provisions 
are  to  be  construed  so  as  to  create  any  liability  to  the  said  George 
H.  Gale,  his  heirs  or  assigns,  on  the  part  of  said  president  and 
trustees  of  the  village  of  Kalamazoo  or  their  successors  in  oflSce,  for 
any  damage  that  may  at  any  time  occur  to  said  public  nuurket- 
house  by  fire  or  other  elements." 

The  defendant  demurred  to  the  declaration,  on  the  ground :  1. 
That  the  contract  was  not  executed  by  said  defendant ;  2.  That 
said  defendant  had  no  legal  power  to  execute  such  a  contract;  8. 
That  it  does  not  appear  that  said  contract  was  ever  authorized,  or 
entered  into,  or  executed  by  the  president  and  trustees  of  said  village 
of  Kalamazoo,  or  that  said  president  and  trustees  ever  accepted  said 
market-house,  or  assumed  the  control  thereof;  4.  That  it  does  not 
appear  that  said  by-laws  therein  set  forth,  or  any  of  them,  were  of 
any  valid  or  binding  force ;  5.  That  said  by-laws,  even  if  valid, 
would  not  gire  the  plaintiff  any  grounds  for  a  private  or  civil  action 
against  the  defendant 

This  demurrer  was  sustained,  and  judgment  was  rendered  for  the 
defendant.  The  plaintiff  brings  the  cause  to  this  court  by  writ  of 
error. 


Edwards  S  Sherwood^  H.  F.  Swem$  and  D.  Dc^win  Hughes,  for 
plaintiff  in  error. 

/  W.  Breessy  O.  L  Walk$r,  &.V.  N.  Lothrop  and  Dtatghi  Mag,  fbl 
defendant  in  error. 
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GooLEYy  J.  The  objectiqp  made  by  the  defendant,  that  the  con- 
tract saed  upon  appears  to  be  the  contract  of  the  pr^ident  and 
trustees  of  the  village  of  Kalamazoo,  as  individualsy  Instead  of 
the  contract  of  the  village  itself,  does  not  appear  to  us  well 
founded.  The  averment  in  the  declaration  is,  that ''  the  said  plaintiff 
and  the  said  defendant  entered  into  their  certain  contract  or  agree- 
ment in  writing,  which  said  contract  or  agreement,  sealed  by  the 
said  plaintiff,  and  by  the  said  defendant,  by  its  agents  and  servants, 
the  president  and  trustees  of  the  village  of  Kalamazoo,  executing  the 
same,  and  having  full  power  and  authority  so  to  do,  and  to  bind  the 
defendant  thereby,  is  in  the  words  and  figures,''  which  are  given  in 
foil.  This  averment  is  sufficient  to  embrace  whatever  was  essential 
(0  confer  upon  the  president  and  trustees  the  proper  authority  to 
make  the  contract  on  behalf  of  the  village ;  and  it  must  be  taken 
to  be  the  contract  of  the  corporation,  unless  the  instrument  as  thus 
set  out  shows  upon  its  flEtce  that  it  is  the  contract  of  the  officers  and 
not  of  the  corporation.  We  think  it  entirely  clear,  from  the  terms 
employed,  that  it  was  intended  to  be  the  contract  of  the  village ; 
and  although  the  words  used  are  not  the  most  suitable  for  express- 
ing ill  clear  legal  language  the  intent  to  bind  the  corporation,  yet 
when  the  proper  village  authorities,  having  power  to  make  contracbi 
on  its  behalf,  assume  officially  to  enter  into  an  engagement  which 
ouly  the  corporation  could  properly  make,  and,  in  so  doing,  declare 
themselves  and  their  successors  in  office  bound  by  its  conditions, 
the  purpose  by  this  language  to  bind  the  corporation  is  too  evident 
to  be  brought  in  question.  We  think  there  is  no  want  of  due 
formality  here,  if  the  contract,  in  its  essentials,  is  one  the  village 
had  the  power  to  enter  into. 

The  question,  whether  by  this  instrument  the  corporation  has 
not  assumed  obligations  not  warranted  by  the  law,  is  one  of  con- 
siderable importance,  and  possibly  of  some  difficulty.  It  is  argued 
on  the  one  hand  that  the  village  authorities  have  undertaken,  by 
this  instrument^  to  divest  the  corporation  of  some  portion  of  its 
legislative  authority,  and  to  create  a  monopoly  in  its  markets  for 
the  benefit  of  the  plaintiff,  while  on  the  other  it  is  insisted  that 
there  is  nothing  unusual  in  the  contract,  and  that  in  making  it  the 
village  has  not  gone  beyond  the  ordinary  exercise  of  municipal 
authority  in  the  regulation  and  control  of  village  markets.  These 
diverse  views  have  been  presented  with  no  ordinary  ability  and 
force,  and  we  find  it  necessary  to  examine  somewhat  in  detail,  tho 
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▼ariouB  proyisions  of  the  contract  from  mhich  such  diflTerent  concln* 
sions  are  drawn. 

The  plaintiff,  it  appears,  undertook  to  build  a  market-house,  to 
be  known  as  the  Kalamazoo  Public  Market,  and  to  be  placed  under 
the  control  of  the  village  authorities  for  ten  years.  The  authori- 
ties were  to  rent  the  stalls  from  year  to  year,  or  for  such  other 
times  as  might  be  agreed  upon,  for  such  rents  as  they  and  the 
plaintiff  should  fix  upon,  and  to  pay  oyer  the  rents  to  the  plaintiff 
In  consideration  of  the  building  of  the  market-house,  the  village 
undertook  to  have  it  attended  to  and  supervised  by  a  competent 
manager  or  clerk  of  its  own  appointment,  whose  duty,  among 
others,  it  should  be,  to  require  the  observance  of  all  ordinances  or 
by-laws  adopted  by  the  president  and  trustees  of  the  village,  for 
the  purpose  of  properly  regulating  the  market-house,  and  the 
*  vending  of  meats,  fish,  poultry,  game,  fruity  vegetables,  eggs  and 
butter,  within  the  corporate  limits  of  the  village.  The  village  also 
undertook  that  during  the  continuance  of  the'  contract,  there 
should  be  no  other  public  market-house  in  said  village,  provided 
the  market-house  to  be  built  by  the  plaintiff  should  prove  large 
enough  to  accommodate  the  public  for  the  purposes  aforesaid,"^ and 
that  the  sale  of  all  the  articles  above  specified  within  the  corporate 
limits  of  said  village,  should,  during  market-hours,  be  confined  to 
said  market-house,  or  on  the  ground  specified  in  a  village  by-law 
relating  to  public  markets,  referred  to  in  said  contract,  and  which 
was  passed  at,  or  about,  the  date  of  the  contract  with  a  view  to 
giving  it  effect 

These  are  the  main  provisions  of  the  contract,  which  the  plaintiff 
avers  has  been  fully  performed  on  his  part  The  general  purpose 
was  to  induce  a  private  citizen  to  erect  a  market-house  for  the 
village,  the  authorities  undertaking,  in  order  that  he  might  be 
compensated  therefor,  to  confine  the  marketing  of  the  oitiaens, 
during  market  hours,  to  the  building  and  its  vicinity ;  to  appoint  a 
proper  ofBcer  for  the  enforcement  of  all  by-laws  and  ordinances 
relative  to  the  market  and  to  the  vending  of  market  articles,  and 
to  control  and  rent  the  stalls  for  the  benefit  of  the  plaintiff 

There  can  be  no  doubt  whatever  that  such  a  municipal  corpora- 
tion, if  possessing  under  its  charter  the  usual  powers,  would  have 
the  right  to  provide  itself  with  the  proper  building  for  a  public 
market,  either  by  renting,  buying  or  contracting  for  the  building  of 
the  same,  and  that  its  contract  for  that  purpose  would  be  binding 
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opon  it  to  the  same  extent  as  would  be  the  contract  of  an  indi- 
vidual in  a  matter  pertaining  to  his  own  private  business.  Indeed, 
in  providing  its  members  with  this  convenience,  this  public  corpora- 
tion would  be  acting  in  no  different  capacity  than  would  any  private 
corporation  in  providing  any  convenience  for  the  discharge  of  its 
corporate  functions,  and  there  could  be  no  difference  in  the  legal 
rules  which  would  be  applicable.  The  legislative  power  of  the 
village  might  be  called  into  exercise^  in  order  to  the  giving  of  the 
proper  authority  for  the  contract,  but  in  entering  into  the  contract, 
the  village  must  be  regarded  in  the  light  merely  of  an  individual 
proprietor.  And  had  the  village,  in  this  instance,  contracted  to  pay 
the  plaintiff  for  his  market-building,  when  constructed,  or  for  the 
rent  thereof,  the  questions  before  us  could  not  have  arisen.  Such  a 
contract  would  not  in  any  manner  have  hampered  the  legislative 
authority  of  the  village ;  for,  though  irrevocable,  it  would  not  have 
precluded  the  authorities  from  abandoning  the  use  of  the  building 
for  market  purposes  at  any  time,  or  from  establishing  other  markets 
if,  in  their  opinion,  the  convenience  of  the  public  would  be  the 
better  subserved  thereby. 

The  contract  in  question,  however,  is  not  only  entered  into  in 
pursuance  of  an  exercise  of  legislative  authority  on  the  part  of  the 
village,  but  it  undertakes  to  control  that  authority  in  several  import- 
ant particulars : 

1.  It  requires  the  appointment  of  a  competent  manager  or  clerk 
to  attend  to,  and  supervise,  the  market-house,  and  to  require  the 
observance  of  the  ordinances  and  by-laws  relative  to  the  marketing 
within  the  village.  For  this  purpose  legislative  action  would  have 
been  essential,  and  must  consequently  have  been  within  the  con- 
templation  of  the  parties  when  the  contract  was  made. 

2.  It  binds  the  authorities  not  to  permit  any  other  market-house^ 
provided  the  one  erected  by  the  plaintiff  should  prove  large  enough 
to  accommodate  the  public ;  and 

8.  It  undertakes  that  the  authorities  shall  restrain  the  ordinary 
marketing  within  defined  bounds. 

In  each  of  these  particulars,  this  contract  differs  widely  from  one 
which  should  merely  put  the  city  in  possession  of  a  market-house 
to  be  controlled,  and  disposed  of  according  as  subsequent  circum* 
•tiinces  should  appear  to  render  desirable.  Suppose — in  order  to 
illustrate  the  difference  —  that  the  village,  after  a  year's  experiment, 
■honld  be  satisfied  that  market  limits  and  a  market-house  were  not 
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desirable ;  that  it  was  better  that  every  person  be  allowed  to  sell 
where  he  conid  find  customers,  and  to  buy  where  he  could  i^rocnre 
what  he  needed,  and  that  a  manager  or  clerk  of  the  market  was 
unnecessary ;  in  the  one  case  the  village  might  have  upon  its  hafiflt 
a  building  for  which  it  had  no  need,  but  in  the  other,  if  this  con« 
tract  possesses  any  legal  validity,  it  would  have  obligated  itself  for 
a  term  of  years  to  continue  a  system  which  exx)erience  had  demon- 
strated was  not  for  the  public  good.  Or,  suppose  the  subsequent 
growth  of  the  village  should  demonstrate  that  the  location  chosen 
for  tb.e  mark  >  house  was  not  the  proper  and  suitable  one,  though 
the  market  itself  was  needful ;  in  the  one  case,  by  the  proper  exercise 
of  legislative  authority,  a  new  site  might  be  chosen,  but  in  the 
other,  the  village  would  not  only  have  bound  itself  to  continue  a 
useless  market,  but  would  have  precluded  itself  from  the  establish- 
ment of  one  which  would  accommodate  the  public  needs. 

If  a  municipal  corporation  can  preclude  itself  in  this  manner  from 
establishing  markets  wherever  they  may  be  thought  desirable,  oi 
from  abolishing  them  when  found  undesirable,  it  must  have  the 
right  also  to  agree  that  it  will  not  open  streets,  or  grade  or  pave 
<)uch  as  ai'e  opened,  or  inti'oduce  water  for  the  supply  of  its  citizens, 
except  from  some  specified  source,  or  buy  fire-engines  of  any  other 
than  some  stipulated  kind,  or  contract  for  any  public  work  exoept 
with  persons  named ;  and  if  it  might  do  these  things  it  is  easy  to 
perceive  that  it  might  not  be  long  before  the  incorporation  itself, 
instead  of  being  a  convenience  to  its  citizens,  would  have  been  used 
in  various  ways  to  compel  them  to  submit  to  innumerable  incon- 
veniences, and  would  itself  constitute  a  public  nuisance  of  the  most 
serious  and  troublesome  description.  Individual  citizens,  looking 
only  to  the  furtherance  of  their  private  interests,  might,  in  various 
directions,  engage  it  in  permanent  contracts,  which,  while  ostensibly 
for  the  public  benefit,  should  impose  obligations  precluding  further 
improvements  and  depriving  the  town  prospectively  of  those  advan- 
tages and  conveniences  which  the  municipality  was  created  to  sup- 
ply, and  without  which  it  is  worthless.  For  if  the  village  might 
bind  itself  to  one  market-house,  for  ten  years,  it  might  do  so  for  all 
time  to  come ;  and  if  it  might  agree  that  improvements  and  con« 
veniences  of  one  class  might  be  confined  by  contract  to  one  quarter 
of  the  town,  a  reckless  or  improvident  board  might  agree  with  a 
greedy  or  unscrupulous  proprietor  of  town  lots,  that  all  improve* 
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ments  of  every  description  should  be  so  located  or  made  as  to  con- 
duce to  his  benefit,  irrespective  of  the  general  good. 

It  will  not  do  to  say  of  such  a  contract  that  it  must  be  assumed 
to  have  been  reasonable  in  view  of  the  actual  condition  and  wants 
of  ihe  village,  and  of  its  probable  growth  and  future  needs.  What 
would  be  thought  proper  for  the  village  this  year  might  be  found 
worse  than  useless  the  next,  and  no  oflScial  prescience  could  deter- 
mine with  absolute  or  even  tolerable  certainty  what  changes  a  few 
years  might  work.  Indeed,  it  is  impossible  to  predicate  reasonable* 
ness  of  any  contract  by  which  the  governing  authority  abdicates 
any  of  its  legislative  powers,  and  precludes  itself  from  meeting  in 
the  proper  way  the  emergencies  that  may  arise.  Those  powers  are 
conferred  in  order  to  be  exercised  again  and  again,  as  may  be  found 
needful  or  politic,  and  those  who  hold  them  in  trust  to-day  are  ves- 
ted with  no  discretion  to  circumscribe  their  limits  or  diminish  their 
efficiency,  but  must  transmit  them  unimpaired  to  their  successors. 
This  is  one  of  the  fundamental  maxims  of  government,  and  it  is  im- 
possible that  free  government,  with  restrictions  for  the  protection  of 
individual  or  municipal  rights,  could  long  exist  without  its  recog- 
nition. 

But  there  is  at  least  one  feature  of  the  contract  which  would  in- 
validate it,  even  if  we  were  to  be  confined  to  a  consideration  of  exist- 
ing facts,  and  were  at  liberty  to  assume  that  the  circumstances 
bearing  upon  its  reasonableness  would  continue  unchanged  for  the 
whole  period  of  ten  years.  Not  only  was  the  marketing  to  be  con- 
fined to  one  locality,  but  the  plaintiff  was  to  have  an  unlimited  right 
to  control  the  occupation  of  the  market-house  through  the  power 
given  him  to  determine  the  rents  to  be  paid  by  lessees.  This  vested 
in  him  a  practical  monopoly  of  the  public  market;  and  though  it  is 
possible  that  he  might  exercise  his  righte  impartially  as  between 
dealers,  a^d  with  an  eye  to  the  public  good,  we  cannot  lose  sight  of 
the  fact  so  well  stated  in  the  old  case  of  monopolies,  that  ^'  the  end 
of  all  these  monopolies  is  for  the  private  gain  "  of  those  who  hold 
ihem.  Darcy  v.  AUeifiy  11  Bep.  84 ;  Broom's  Const.  L.  238.  They 
are  founded  in  destruction  of  trade,  and  cannot  be  tolerated  for  a 
moment. 

In  the  brief  for  the  plaintiff,  it  is  sought  to  meet  this  difficulty 
by  the  provision  in  the  village  ordinance,  that  the  leasing  of  stalk 
should  be  by  auction ;  but  we  do  not  find  in  the  contract  any  thing 
which  binds  the  plaintiff  to  assent  to  the  rent  offered  at  auction,  oi 
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which  would  preolnde  him  from  arbitrary  discriminations  among  bid 
ders.    Nothing  appears  to  ns  plainer  than  that  the  plaintiff  in  fixing 
upon  the  rents  that  were  to  be  paid  for  his  benefit,  was  to  have  a  sub- 
•buitial  control,  and  this  may  fairly  be  assumed  to  have  constitnted 
an  important  indacement  to  him  in  entering  into  the  contract 

It  is  also  argaed  on  behalf  of  the  plain  tiff,  that  the  village  cannot 
be  at  liberty  to  dispute  the  validity  of  the  contract  until  it  is  found 
actually  to  impede  the  proper  exercise  of  municipal  powers,  and 
that  even  then  it  must  give  way  only  so  far  as  it  shall  be  found  to 
constitute  an  obstruction;  but  the  declaration  shows  that  the 
breach  of  contract  complained  of  is  a  refusal  to  exercise  the  corpo- 
rate legislative  powers  in  taking  charge  of  the  market  and  renting 
its  stalls,  and  an  actual  exercise  of  such  powers  by  the  repeal  of  the 
ordinance  relative  to  markets.  We  can  have  no  occasion  to  con- 
sider what  force  there  may  be  to  this  argument  in  a  case  to  which 
it  may  be  applicable,  when  the  case  before  us  is  one  where  the 
ground  of  complaint  is  that  the  village  has  exercised  a  legislative 
discretion  vested  by  law  exclusively  in  the  municipal  authorities, 
and  upon  the  continuous  and  unlimited  possession  and  exercise  of 
which  no  restraints  or  limitations  can  be  imposed  by  themselves  or 
by  any  other  authority  than  the  legislative  power  of  the  State. 

We  have  not,  so  far,  considered  what  the  effect  upon  the  contract 
might  have  been  had  section  13,  added  to  the  ordinance  relative 
to  markets,  been  in  force  when  the  contract  was  entered  into. 
That  section  appears  to  have  been  adopted  February  3, 1868,  and 
provided  that  whenever,  in  the  judgment  of  the  corporate  authori* 
ties,  the  market-house  should  be  too  small,  or  from  any  cause  not 
sufficient  to  meet  the  wants  of  the  public,  it  should  be  lawful  for 
the  corporate  authorities  to  establish  other  market-houses,  or  permit 
the  sale  of  articles  named  in  the  ordinance,  by  any  person  or  persons 
anywhere  within  the  corporate  limits.  The  contract  bore  date  May 
11, 1867,  and  though  it  is  said  the  plaintiff  does  not  complain  of 
this  amendatory  section  of  the  ordinance,  it  is  clear  that  he  had  the 
same  right  to  complain  of  it,  so  far  as  it  affected  the  stipulations 
of  the  contract,  that  he  had  to  complain  of  any  other  act  in  disre- 
gard of  those  stipulations. 

Our  conclusion  is,  that  the  village  has  incurred  no  liability  to  the 
plaintiff  by  the  acts  and  omissions  complained  of,  and  that  the 
judgment  of  the  court  below  should  be  affirmed. 

Judgment  affirmed. 
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(KHasa,  plaintiff  in  error  y.  Oarpentsb. 

(»Hloh.410.) 
PramiU$arjf  note — eantid&ratian  againti  public  pnlUqf, 

fa  aa  mctloii  on  a  promlflsoiy  note,  the  consideration  for  whieh  waa  an  agree 
Bient  bj  the  payee  to  procure  for  the  maker  a  Bubetitnte  in  caae  he  ahoold 
he  "  drafted  bo  aa  to  do  datj  in  the  armj/'  or  otherwiae  to  dear  him  from 
draft,  and  the  maker  was  never  in  fact  drafted ;  held,  that  the  agreement 
contrary  to  pablic  policy  and  the  note  therefore  Toid. 


AcnoN  of  assumpsit  upon  a  promissory  note.  The  fieusts  are 
stated  in  the  opinion. 

Lawrence  A  FratWy  for  plaintiffs  in  error. 

N.  W.  Cheever  &  H.  J.  Beakes^  for  defendant  in  error. 

GooLET,  J.  The  action  in  the  court  below  appears  to  have  been 
brought  upon  a  promissory  note  given  by  John  O'Hara,  with  Daniel 
<VHara  as  surety,  to  Horace  Carpenter  and  William  8.  Maynard. 
The  facts  are  agreed  upon  and  are  substantially  the  following: 

1.  That  the  defendant,  John  O'Hara,  was,  at  and  before  the  making 
of  the  note,  to  wit,  on  and  before  the  14th  day  of 'February,  1865,  a 
4ntizen  of  the  United  States,  a  resident  of  the  township  of  Ann 
Arbor,  Washtenaw  county,  Michigan,  of  the  age  of  thirty  years,  and 
liable  to  be  drafted  into  the  military  service  of  the  United  States 
snd  duly  enrolled  under  the  acts  of  congress  then  in  force. 

2.  That,  at  the  making  of  said  note,  said  John  O'Hara  had  not 
been,  nor  was  he  afterward,  actually  drafted  into  the  military 
jenrice  of  the  United  States. 

3.  That  a  draft  had  been  ordered  by  the  proper  authority,  under 
which  the  quota  of  men  required  to  be  furnished  from  the  township 
of  Ann  Arbor  aforesaid  had  been  assigned,  apportioned  and  estab- 
lished, and  that  at  the  time  of  the  making  of  said  note  said  quota 
had  not  been  filled,  and  a  draft  was  impending  to  fill  such  quota 
unless  the  same  should  be  filled  by  volunteers. 

4.  That  the  defendants  executed  and  delivered  the  note  to  the 
|»yees  therein  named,  at  the  date  of  such  note,  and  that  the  plaintiff 

the  holder  thereof  at  and  before  the  commencement  of  this  suit. 
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5.  That  the  consideration  for  said  note  was  the  following  contract^ 
ezecnted  and  delivered  by  said  Carpenter  and  Maynard  to  John 
O^Hara  at  the  date  of  the  note,  to  wit :  '*  For  and  in  consideration  of 
five  hundred  dollars  received  of  John  O'Hara,  of  the  town  of  Ann 
Arbor,  we  hereby  agree  that  in  case  said  O'Hara  shall  be  drafted  so 
as  to  do  duty  in  the  army  of  the  United  States  against  the  present 
rebellion,  within  three  years  from  this  date,  we  will  procare  for  him 
a  substitute  or  otherwise  clear  him  from  said  draft,  and  thus  save 
him  harmless  from  any  cost  or  expense  in  consequence  of  the  same^ 
under  a  penal  sum  of  two  thousand  dollars  to  be  paid  said  O'Hara, 
his  heirs  or  assigns,  by  us,  our  heirs,  executors  and  administrators. 
Witness  our  hands  and  seals,  this  14th  day  of  February,  1865. 

**  William  S.  Matnaed.      [seal.) 

"  HOEAGE  OaEPENTBE."  [SEAL.] 

Upon  this  state  of  facts  the  makers  of  the  note  contended  that 
the  instrument  was  invalid,  because  the  contract  which  was  the  con* 
sideration  therefor  was  contrary  to  public  policy  and  void  in  law, 
and  for  that  reason  was  incapable  of  supplying  the  necessary  con- 
sideration for  the  promise  contained  in  the  note.  But  the  circuit 
judge  held  otherwise,  and  the  plaintiff  had  judgment.  We  think 
the  circuit  judge  erred  in  his  ruling.  We  find,  on  examination  of 
the  contract,  that  its  general  purpose  was  to  insure  and  protect  a 
citizen  liable  to  "perform  military  duty,  against  being  compelled  to 
do  so.  Some  question  was  made  on  the  argument,  regarding  the 
precise  meaning  of  the  words  in  the  contract,  "  be  drafted  so  as  to 
do  duty  in  the  army/'  etc.,  but  we  can  put  no  other  construction 
upon  them  than  that  the  parties  insuring  only  undertook  to  pay  the 
large  sum  specified  by  way  of  indemnification  in  the  event  of  the 
draft  being  made  effectual  by  a  compulsory  service  of  the  insured 
party  as  a  conscript  in  the  army.  The  mere  drafting  was  not  to 
entitle  the  party  to  indemnity,  but  he  was  to  be  drafted  so  as  to  do 
duty;  or  in  other  words,  do  duty  in  the  army  in  consequence  of  the 
drafting.  This  was  what  was  insured  against,  and  for  such  a  draft* 
ing  the  indemnity  was  provided.  The  contract  is  compared  by  the 
defendant  in  error  to  other  contracts  of  insurance,  and  it  is  strongly 
insisted  that  it  is  equally  entitled  to  legal  protection ;  but  it  differs 
iVom  other  insurance  in  the  important  particular  that  in  other 
cases  the  indemnity  is  against  the  actual  or  possible  consequencea 
of  some  evil,  and  makes  the  insurer  interested  with  the  insured  in 
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preyenting  sitoh  eyil  if  possible,  and  in  panishing  the  gailty  cause 
of  i^  If  snoh  there  be ;  while  this  contract,  on  the  other  hand,, 
insures  against  the  enforcement  of  a  lawful  proceeding  which  the 
law  has  directed  for  the  protection  and  support  of  the  government^ 
and  the  interest  of  the  insurer  lies  in  having  the  proceeding  defeated^ 
and  in  giving  countenance,  encouragement  and  aid  to  any  persons 
or  to  any  measures  which,  legally  or  illegally,  may  interpose 
obstacles. 

It  is  true  that  tiiere  was  a  mode  in  which  the  contemplated  pro- 
tection  might  have  been  legally  given  in  this  case :  that  is  to  say,  bj 
providing  a  substitute ;  and  it  is  urged  with  much  force  that  when 
a  contract  is  capable  of  legal  perfbrmance,  it  is  but  just  to  assume 
that  the  parties  had  such  legal  performance  in  view  when  they 
entered  into  the  contract,  and  that  they  did  not  contemplate  a 
violation  of  law.  We  are  not  at  liberty,  however,  to  shut  our  eyes 
to  the  fact  that  the  parties  also  contemplated  that  the  insured  might 
be  protected  against  a  draft  ^'otherwise"  than  by  furnishing  a  sub- 
stitute ;  but  had  they  not  done  so,  and  were  we  able  to  see  from  the 
terms  of  their  undertaking  that  the  motives  of  the  insurers  were  in 
every  particular  correct  and  unexceptionable,  the  fact  would  still* 
remain,  that  whatever  would  have  defeated  the  draft  would  have 
condnoed  to  the  benefit  and  protection  of  the  insurers,  so  that  the 
contract  necessarily  and  effectually  placed  them  m  a  position  of 
antagonism  to  an  important  measure  which  the  government  in  a 
time  of  war  had  resorted  to  in  order  to  recruit  its  armies. 

The  thing  insured  against  in  this  case,  though  an  evil  to  the 
mdividual,  had  been  decided  by  the  proper  authorities  to  be  needfu) 
for  the  country.  Inasmuch  as  the  law  permitted  a  substitute  to  be^ 
enrolled,  we  must  assume  that  when  such  enrollment  should  take 
place;  the  pnblic  interest  would  be  subserved  to  the  same  extent  as 
if  the  drafted  man  himself  had  been  put  into  the  ranks.  But  to- 
procure  a  substitute  would  necessarily  have  cost  the  insurers  a  con- 
siderable sum  of  money,  and  they  were  consequently  interested  to- 
ihe  extent  of  such  cost,  in  whatever  might  effectually  defeat  the 
draft  and  save  this  expenditure.  A  riot  which  should  terrify  and 
drive  off  the  enrolling  officers,  or  by  means  of  which  the  lists  might 
be  destroyed  after  the  drawing  had  taken  place ;  the  flight  or 
concealment  of  the  drafted  man ;  any  fraud  or  deception  which 
should  baffle  the  officers  in  their  attempt  to  make  the  draft  effec- 
tual ;  a  raid  b}'  the  enemy,  peTtiaps,  which  should  paralyze,  for  the 
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time  being,  the  national  authority  of  the  district  or  drire  off  tba 
able-bodied  men ;  any  thing,  in  short,  whioh  should  defeat  a  ooa- 
^ription,  would  be  the  gain  of  the  insurers;  and  if  they  did  not 
favor  it  to  the  full  extent  of  all  that  a  substitute  might  cost  them 
in  the  event  of  the  insured  person  being  drafted,  it  would  be  because 
their  patriotism  was  sufBciently  strong  and  active  to  overcome  their 
selfishness.  The  patriotic  impulses  which  ought  at  all  times  to 
inspire  the  citizen,  and  impel  him  to  favor,  support  and  assist  the 
enforcement  of  the  law,  would  necessarily,  in  the  case  of  persona 
standing  behind  this  contract,  be  opposed  by  strong  pecuniary  con- 
aiderations,  constraining  them  to  sympathize  with,  and  inviting  them 
to  favor,  any  occurrence  or  measure  by  means  of  which  the  con- 
scription law  might  encounter  embarrassment,  and  the  person,  foi 
whose  protection  they  had  undertaken,  escape  its  operation. 

Insurance  contracts,  in  other  cases,  are  generally  so  framed  as  to 
make  each  party  interested  in  doing  that  which  is  for  the  public 
welfare,  as  well  as  for  the  individual  good.  The  insurer  against  loss 
by  fire,  for  instance,  will  take  a  risk  upon  property  to  the  extent 
only  of  a  part  of  its  value,  so  that  the  hazard  shall  rest  in  part 
upon  the  insured  also,  who  will  be  interested  in  preventing  a  loss  if 
possible.  All  experience  shows  this  to  be  wise  policy,  and  the 
underwriter  who  should  assume  risks  in  excess  of  the  value  would 
justly  be  looked  upon  as  wanting  in  ordinary  business  prudence. 
However  fietir  might  be  the  reputtition  of  the  insured,  all  reason- 
able men  would  concede  that  it  was  indiscreet  and  dangerous  to 
<X)ntract  with  him  on  a  basis  which  might  quiet  his  vigilance,  and 
bribe  his  integrity  by  such  pecuniary  considerations,  as  might 
mcline  him  to  desire  a  loss  to  occur;  and  no  person  could  be 
regarded  as  reasonably  safe  and  prudent  in  the  management  of  his 
affairs  who  should  rely  upon  the  vigilance  and  integrity  of  others^ 
to  protect  his  interest  where  it  apparently  conflicted  with  their  own* 
Upon  what  principle,  then,  can  the  State  be  called  upon  to  lend  its 
aid  in  enforcing  a  contract,  which  enlists  the  interests  of  one  of  the 
parties  in  favor  of  embarrassing  and  defeating  a  measure  of  govern- 
ment of  the  highest  importance,  —  one  of  a  class  that  is  never 
resorted  to,  except  in  the  most  serious  emergencies,  and  when  the 
safety  of  the  republic  seems  absolutely  to  demand  it  ?  A  single 
instance  of  such  insurance  might  not  lead  to  any  very  serious  con* 
sequences,  but  if  the  contract  is  to  be  sustained  in  one  case,  it  muet 
have  been  legal  in  all,  and  these  parties,  had  they  seen  fit,  might 
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hftye  made  sncli  insurance  a  continnoas  business.  To  judge  how 
Qie  pnblio  interest  might  have  been  affected,  ive  have  only  to  suppose 
Qie  citizens  of  the  State  generally  to  haye  made  themselves  partiea 
to  such  contracts,  either  as  insurers  or  insured,  and  we  cannot  fidl 
to  ])eroeiye  that  the  inevitable  result  must  have  been  seriously  to 
embarrass,  if  not  wholly  defeat,  any  attempted  conscription.  A 
conscription  is  always  an  exceedingly  harsh  and  repulsive  measure, 
only  to  be  justified  by  the  most  imperative  reasons,  and  requiring 
the  strong  moral  support  of  public  opinion  in  order  to  'its  enforce- 
ment With  a*  general  public  sentiment  against  it,  enforcement 
would  be  impossible,  and  such  a  sentiment  would  be  half  formed 
so  soon  as  the  citizens  could  see  that  the  command  of  the  law 
pointed  in  one  direction,  and  their  private  interests  in  another^ 
Public  opinion  is  not  always  fully  and  cordially  united  in  favor  of 
the  vigorous  prosecution  of  an  existing  war ;  and  even  when  it  is, 
dtisens  may  still  differ  regarding  the  most  suitable  and  efficient 
means  to  be  employed  for  the  purpose ;  and  no  obstacle  could  be 
interposed  to  the  measures  of  government,  which  would  be  more- 
serious  and  embarrassing  than  to  strengthen  the  repugnance,  and 
fortify  the  doubts  of  those  who  disliked  or  distrusted  its  action,  by 
showing  them  that  what  the  law  commanded,  it  was  not  for  their 
personal  interest  should  be  done.  When  the  call  of  one's  country  if 
most  urgent,  it  must  often  happen  that  both  inclination  and  the 
prospect  of  gain  invite  the  citizen  to  evade  it  if  possible,  but  the 
law  cannot  favor  the  voluntary  establishment  of  a  conflict  between 
interest  and  duty,  nor  give  its  sanction  to  undertakings,  the 
unavoidable  tendency  of  which  is  to  weaken  the  bonds  of  legal 
authority,  and  increase  the  difficulties  which  imperil  the  govern- 
ment, at  the  very  moment  when  its  needs  are  the  greatest  and  most 
urgent  The  private  interest  of  parties  liable  to  a  draft  is  always 
apparently  adverse  to  a  conscription,  and  contracts  of  this  descrip- 
tion would  create  another  class,  whose  interest  would  also  be  hostile* 
The  law  of  insurance,  as  laid  down  by  the  courts,  will  present 
analogous  cases  of  contracts  adjudged  void  because  contravening 
public  policy.  A  wager  policy,  that  is  to  say,  a  policy  upon  a  risk, 
in  which  the  insured  has  no  interest  is  void,  for  l^e  reason,  among 
others,  that  it  holds  out  continuously  a  strong  temptation  to  the 
commission  of  crime  in  order  to  cause  the  loss  upon  which  the 
insurance  money  is  made  payable.  Sadler^s  Company  v.  Badcoch^  3 
Atk.  557;  Amory  v.  Oilman,  2  Mass.  1 ;  Adamn  v.  Pennsylvania 
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Ins.  Oo^  1  Bawle,  107.  The  case  of  insurance  apon  enemy's  prop* 
^rty  in  time  of  war  is  still  more  closely  analogous.  The  insurers, 
in  that  case  as  in  this,  are,  by  the  contract,  placed  in  antagonism  to 
ibo.  government  of  their  country,  and  in  a  qualified  sense  become  its 
enemies.  The  temptation  to  save  themselves  from  pecuniary  losis, 
perhaps  from  disaster  and  ruin,  by  thwarting  the  measures  of  gov- 
ernment, is  constant  and  powerful,  and  they  must  be  men  of  eztra- 
ord'nary  strength  of  will  and  purity  of  purpose  if  they  do  not  find 
that  the  tie  of  allegiance  and  the  sentiment  of  patriotism  are  weak- 
ened in  the  constant  strain  of  interest,  until  they  shall  be  ready  to 
tolerate,  if  not  actually  to  countenance,  the  open  resistance  or  secret 
oiroumvention  of  the  authorities.  We  do  not  question  by  this  opin- 
ion the  actual  integrity  and  patriotism  or  the  purity  of  motive  on 
the  part  of  the  plaintiff  and  his  associate  insurer  in  this  contract, 
but  we  think  the  law  of  the  land  will  not  fiEivor  arrangements  by 
which  even  the  best  and  purest  of  citizens  are  to  try  their  fidelity 
by  temptations  of  this  nature. 

The  judgment  of  the  cironit  court  must  be  reversed,  with  costs, 
and  a  new  trial  awarded. 

Judjfmeni  reversed 


Thb  Pbopui  tfsr  rriL  Tbomblit  r.  Huxphbet,  Anditor-Gleneral. 

rsi  moll.  4n. ) 

Emin$rU  damaim — Ckmd&mnaHan  hy  StaU  for  b&n^  of  UnUod  StaU: 


Hie  right  of  eminent  domain  in  a  State  exists  only  for  its  own  porpooes  • 
therefore  an  act  of  the  legielatoie  of  a  State  aothorising  the  condemnation, 
bj  State  oommiflsionera,  of  lands  to  be  tamed  over  to  the  United  States  foi 
yurposes  of  a  light-house  is  vnoonstitntional  and  Yoid.    {See  note,  p,  108.) 

This  was  an  application  for  a  mandamus.    The  opinion  fiiU| 
states  the  case. 

8  M.  Oreen  and  Isaac  Marston,  for  relator. 

Ih  ^ht  May,  attorney-general,  and  O.  F«  iV.  Lothrapy  for  reipond- 
eni 
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GooLBY,  J.  On  the  27th  day  of  March,  1867,  the  legislature  oi 
this  State  passed  an  act  purporting  to  authorize  and  empower  the 
goyemor  to  seize  and  take  possession  of  any  land,  not  exceeding  one 
hundred  and  sixty  acres,  within  the  State,  for  the  purpose  of  con 
Teying  the  same  to  the  United  States,  for  the  erection  and  mainte 
nance  of  light-houses  thereon.  For  this  purpose  he  was  to  appoint 
three  commissioners,  who  were  to  enter  upon,  and  take  possession 
of,  the  land  in  the  name  of  the  State,  cause  the  same  to  be  surreyed 
and  platted,  assess  the  value  thereof  to  fix  the  compensation  to  be 
paid  by  the  State  therefor.  Their  decision  was  to  be  filed  within 
twenty  days  after  being  made,  and  thereupon  the  title  to  the  land 
seized  was  to  be  rested  absolutely  in  the  State,  and  the  owners  and 
claimants  of  the  land  were  to  be  paid  from  the  State  treasury  the 
sum  awarded.  And  the  governor  was  further  empowered  to  con- 
vey the  land  so  seized  to  the  United  States,  on  being  paid  the 
amount  awarded,  together  with  the  expenses  incurred  in  the  pro- 
ceedings. On  the  24th  day  of  February,  1869,  certain  amendments 
were  made  to  this  act,  which,  however,  are  not  of  importwce  in  our 
present  discussion. 

On  the  14th  day  of  November,  1870,  the  governor  having  been 
previously  notified  from  the  office  of  light-house  engineers,  of  the 
desire  of  the  United  States  to  acquire  a  certain  site  for  a  light-house, 
at  or  near  the  mouth  of  the  Saginaw  river,  appointed  three  conmiis* 
aioners  to  enter  upon,  and  take  possession  of,  the  same,  and  appraise 
the  value  and  fix  and  determine  the  compensation  to  be  paid  there- 
for conformably  to  the  requirements  of  the  act  aforesaid  as  so 
amended.  These  commissioners  proceeded  as  directed,  appraised  the 
value  of  the  land  and  fixed  the  compensation  to  be  paid  at  the  sum  of 
^17,496.84,  and  duly  filed  their  report  as  required  by  the  act. 
The  officer  in  charge  of  the  light-house  department,  however,  when 
informed  of  this  report  and  award,  immediately  notified  the  gover- 
nor that  the  sum  awarded  was  regarded  as  excessive,  and  was,  more- 
over, greater  than  the  appropriation  made  by  congress  for  the  pur- 
pose ;  and  for  these  reasons  the  acceptance  of  the  land  for  light' 
house  purposes  was  declined.  Thereupon  the  governor  apprised  the 
commissioners  of  the  conclusion,  but  the  owners  of  the  land,  claim- 
ing that  the  title  had  passed  by  the  proceedings  to  the  State,  insisted 
on  being  paid  the  sum  awarded,  and  having  demanded  from  the 
auditor-general  a  warrant  for  such  payment  and  been  refused,  oneoi 
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them  has  instituted  this  prooeeding  to  compel  the  issue  and  delivery 
of  such  warrant 

The  State  resisto  this  application  on  yarions  grounds  some  of 
which  go  to  the  regularity  of  the  proceedings  merely.  The  view  we 
take  of  the  legislation,  however,  does  not  render  it  necessary  to  con* 
dder  objections  of  mere  form,  because  we  think  the  acts  in  question 
have  no  constitutional  warrant,  and  consequently  all  the  proceed- 
ings taken  to  condemn  land  under  them  are  void. 

If  the  State  has  authority  to  condemn  the  lands,  it  must  be  by 
virtue  of  its  eminent  domain ;  and  it  is  to  this  that  the  right  is  re- 
ferred by  the  relator's  counseL  The  eminent  domain  may  be  said 
to  be  the  rightful  authority  which  exists  in  every  sovereignty,  to 
control  and  regulate  those  rights  of  a  public  nature  which  pertain 
to  its  citizens  in  common,  and  to  appropriate  and  control  individual 
property  for  the  public  benefit,  as  the  public  safety,  necessity, 
convenience  and  welfare  may  demand.  The  authority  springs  from 
no  contract  or  arrangement  between  the  government  and  the  citiaeh 
whose  property  may  be  appropriated,  but  it  has  its  foundation  in  the 
imperative  law  of  necessity,  and  is  recognized,  and  may  be  defended 
and  enforced,  upon  the  ground  that  no  government  could  per- 
petuate its  existence  and  further  the  prosperity  of  its  people,  if  the 
means  for  the  exercise  of  any  of  its  sovereign  powers  might  be  with- 
held at  the  option  of  individuals.  The  right  being  thus  found  to 
rest  upon  necessity,  the  power  to  appropriate  in  any  case  must  be 
justified  and  limited  by  the  necessity ;  and  whenever  in  any  instance 
the  government  or  its  officials  shall  attempt  to  seize  and  appropri- 
ate that  which  cannot  be  needful  to  the  due  execution  of  its  sover- 
eign powers  or  the  proper  discharge  of  any  of  its  public  functions, 
the  same  means  of  resistance  and  legal  redress  are  open  to  the  owner 
that  would  be  available  in  a  case  of  like  seizure  by  lawless  individ- 
uals. Matter  of  Albany  Street,  11  Wend.  151.  Any  employment 
of  the  power  for  other  purposes  than  to  enable  the  government  to 
exercise  and  give  effect  to  its  proper  authority,  effectuate  the  pur- 
pose of  its  creation,  and  carry  out  the  policy  of  its  laws,  could  not 
be  rested  upon  the  justification  and  basis  which  underlie  the  power, 
and  consequently  would  be  wholly  unauthorized  and  inadmissible. 

The  States  of  this  Union  possess  the  eminent  domain  for  all 
Intimate  purposes  under  their  own  sovereignty.  They  may  take 
and  appropriate  lands  for  roads,  canals,  State-bouses,  court-houses^ 
aohooI-houaeB  and  many  other  purpoees  needfnl  to  enable  them  to 
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flooompliflh  the  objects  for  which  their  goyemmentB  haye  been 
ereated  by  their  people.  Bat  there  are  other  public  objeots  which, 
Chough  to  be  accomplished  within  their  territorial  limits,  are  just 
as  much  beyond  the  scope  of  the  eminent  domain  as  possessed  and 
exercised  by  them,  as  they  would  be  if  to  be  accomplished  within 
the  exclusive  jurisdiction  of  a  foreign  nation.  Under  the  division 
of  powers  between  the  United  States  and  the  individual  States,  each 
has  its  sphere  of  sovereignty,  withm  which  it  moves  and  operates 
without  let  or  hindrance  from  the  other,  and  within  that  sphere  it 
employs  the  eminent  domain  wherever  needful  to  the  complete  and 
effectual  exercise  of  its  powers,  and  with  as  little  occasion  or  neces- 
sity for  the  permission  or  assistance  of  the  other  as  if  the  two 
governments  were  wholly  foreign  to  each  other^  instead  of  being 
constructed  as  parts  of  one  harmonious  system.  For  the  one  to 
enter  the  sphere  of  the  other  and  employ  its  officers  and  machinery 
in  the  exercise  of  its  eminent  domain  for  the  benefit  of  the  other 
would  not  only  be  as  much  without  warrant,  but  also  as  much  a 
work  of  supererogation,  as  for  the  United  States  to  exercise  the 
like  authority  and  employ  the  like  agencies  in  a  foreign  country  in 
order  to  appropriate  individual  property  therein  for  the  benefit  of 
the  government  of  such  foreign  country,  which,  as  a  sovereignty, 
had  powers  of  its  own  fully  adequate  to  the  purpose. 

In  the  exercise  of  its  sovereignty,  and  as  a  part  of  its  provision 
for  the  regulation,  control  and  protection  of  commerce,  the  United 
States  erects  light-houses,  and  may  without  question  seize  the 
property  of  individuals  for  the  purpose,  observing  the  constitutional 
requirement  of  making  due  compensation  therefor.  To  do  this, 
would  be  but  an  ordinary  exercise  of  the  right  of  eminent  domain. 
But  when  the  State  undertakes  to  do  the  same,  not  for  any  pur- 
poses of  its  own,  but  in  order  to  turn  the  property  over  to  the 
(Jnited  States,  the  difficulties  appear  to  us  insurmountable.  In  the 
first  place,  there  can  be  no  necessity  for  the  exercise  of  this  right  by 
the  States  for  this  purpose,  for  the  authority  of  the  nation  is  ample 
for  the  supply  of  its  own  needs  in  this  regard  under  all  circum- 
stances. In  the  second  place,  the  eminent  domain  in  any  sovereignty 
exists  only  for  its  own  purposes;  and  to  furnish  machinery  to  the 
general  government  under,  and  by  means  of,  which  it  is  to  appro- 
priate lands  for  national  objects,  is  not  among  the  ends  contem- 
plated in  the  creation  of  the  State  government.  Thus  we  perceive 
that  the  foundation  upon  which  must  repose  the  rig  it  to  appro- 
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priate  individiial  property  against  the  will  of  the  owner  under  the 
eminent  domain,  is  wholly  wanting  in  the  case  before  ns.  We  do 
not  doubt  that  the  appropriation  would  have  been  effectual  had  the 
United  States  seen  fit  to  accept  the  land  and  the  owners  to  reoene 
the  compensation  awarded ;  for  a  statute  may  transfer  the  title  to 
land  in  any  form  the  parties  mutually  assent  to  (Bmbury  j.  Co  fi- 
nery 3  N.  Y.  511) ;  but  until  the  assent  of  both  is  signified,  the 
proceedings  are  and  must  be  wholly  inoperative. 

When  we  look  into  the  legislation  of  congress,  we  discover  also 
that  the  United  States  has  never  undertaken  to  confer  upon  the 
States  authority  to  judge  of  its  needs  of  lands  for  national  purposes, 
or  to  assess  the  compensation  it  should  pay.  Any  such  judgment 
and  assessment  must  consequently  be  wholly  provisional,  and  sub- 
ject to  its  acceptance  and  ratification.  If  in  the  mean  time  the 
title  to  land  seized  could  vest  in  the  State,  and  the  State  could  be 
required  to  make  payment  therefor  as  is  attempted  by  this  proceed- 
ing, we  reach  the  extraordinary  result,  that  the  State  may  seize  and 
appropriate  the  lands  of  an  individual  for  the  sole  purpose  of  turn- 
ing it  over  to  the  Union  for  its  needs ;  while  on  the  other  hand 
the  Union  is  at  liberty  to  accept  it  or  not  at  its  option,  and  if  it 
shall  refuse,  the  State,  whose  position  in  the  taking  was  that  of 
agent  merely,  without  any  interest  whatever  of  its  own  must, 
nevertheless,  retain  and  pay  for  the  land,  while  the  owner,  who 
was  subject  to  this  obligation  only,  that  he  should  surrender  his 
property  to  the  public  needs,  is  found  to  have  been  deprived  of  it 
on  a  claim  of  necessity  which  the  government  repels,  and  has  no 
security  against  its  being  appropriated  to  any  private  purpose  for 
which  the  State  authorities  may  find  it  advantageous  to  sell  it. 
This  simple  statement  appears  to  us  to  demonstrate  that  the  State 
can  have  no  such  power  as  has  been  attempted  to  be  exercised  in 
the  case  before  us.  It  is  of  no  importance  in  this  proceeding  that 
the  federal  authorities,  at  first,  expressed  a  desire  for  the  appropria- 
tion of  the  land.  Their  request  to  that  effect  was  withdrawn 
before  the  relator's  demand  was  made. 

It  was  suggested  on  the  argument  that  the  aid  of  the  State  in 
obtaining  a  site  for  a  light-house  is  analogous  to  the  aid  it  gives 
the  general  government  in  rendering  its  war  power  effectual  in 
time  of  hostilities.  But  we  are  unable  to  perceive  the  analogy. 
The  duty  to  aid  in  a  war  in  which  the  nation  is  engaged  is  one 
which  is  incumbent  on  every  individual  citizen,  and  the  machinery 
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of  the  States  may  very  properly  be  employed  to  iasore  the  perform* 
anoe  of  that  duty.  The  power,  which  the  fedeial  constitutidn 
rvcogiiizeg  in  the  States  to  arm  and  discipline  the  militia^  and  to 
employ  military  force  to  suppress  insurrection  and  repel  invasion, 
implies  as  much.  The  parties  to  a  war  are  the  goyemment  and 
people  of  the  nation  on  the  one  part  and  the  enemy  on  the  other ; 
and  whatever  injury  an  individual  citizen  may  do  to  the  enemy, 
not  contravening  the  laws  of  war,  is  justifiable,  and,  from  the 
stand-point  of  his  nation,  commendable.  But  there  is  no  duty 
resting  upon  either  State  or  individual  citizen  to  aid  the  nation  in 
the  condemnation  of  land  for  light-house  purposes,  nor  does  the 
nation  need  their  assistance  in  such  a  proceeding.  The  parties  to 
it  are  the  nation  on  the  one  side  and  the  property  owner  on  the 
other ;  and  any  interference  of  a  third  party,  except  as  he  may  be 
called  in  to  judge  between  them,  is  mere  impertinence.  It  would 
be  absurd  to  hold  that  an  individual  might  intervene,  and  of  his 
own  motion  seize  and  hold  the  property  of  his  neighbor,  in  order  to 
turn  it  over  to  the  nation  if  the  nation  shoald  see  fit  to  take  and 
use  it,  but  until  we  are  prepared  to  hold  this,  we  shall  be  compelled 
to  deny  to  the  States  the  like  power,  and  upon  the  like  reasons. 

It  is  suggested  by  the  eminent  counsel  for  the  relator  that  the 
proceeding  may  be  sustained  on  the  ground  of  the  interest  of  the 
State,  by  reason  of  its  coast-wise  commerce,  in  the  establishment  of 
light-houses  upon  these  waters.  But  the  act  does  not  proceed  on 
any  theory  of  State  interest  It  assumes  that  the  taking  is  to  be 
for  the  United  States  exclusively.  It  is  not  necessary  for  us  to  con- 
sider, therefore,  what  might  be  the  result  were  the  theory  of  the  act 
different. 

What  power  the  State  may  have  to  purchase  lands  with  the  vol- 
untary consent  of  their  owners,  in  order  to  turn  them  over  to  the 
nation  for  light-house  or  any  other  national  purposes,  is  not  in 
question  before  us.  We  confine  our  remarks  to  the  precise  case  at 
bar,  which  brings  under  examination  a  proceeding  for  the  compul- 
sory taking  of  lands.  The  State  abandons  the  proceeding  before  its 
completion ;  the  individual  seeks  to  compel  its  being  carried  into 
effect  The  right  to  do  so,  if  it  exists  at  all,  must  be  mutual,  and 
Ihe  question  of  State  power  is  consequently  involved  of  necessity. 

We  attach  no  importance  to  the  circumstance  that  no  law  of  con- 
gress can  be  shown  empowering  the  general  government  to  rondemn 
lands  for  light-house  purposes.     When  congress  dicovers  a  necessity 
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for  such  legislation  there  can  be  little  doubt  of  its  adoption.  Wa 
think  counsel  is  in  error  in  sd^posing  that  the  assent  of  the  State 
is  a  condition  precedent  to  the  taking  of  lands  by  the  general  goY- 
ernment  Its  consent  is  required  only  for  the  purpose  of  a  transfer 
of  jurisdiction.  The  power  of  the  general  gorernment  is  ample, 
and  the  only  question  we  are  to  discuss  is  the  authority  of  the  State 
in  cases  in  which  the  right  of  federal  action  is  unquestionable,  to 
step  in  and  act  for  it. 

It  is  said  in  Comyn  that  ^^  Parliament  cannot  do  any  thing  out  of 
its  jurisdiction,  as  it  cannot  make  a  person  inheritable  in  France.'' 
Com.  Dig.,  *'  Parliament "  (E).  The  English  courts  have  frequently 
recognized  and  acted  upon  the  doctrine  that  offenses  can  be  pun* 
ished  neither  at  the  common  law  nor  under  statutes  except  by  the 
sovereignty  against  which  they  are  committed.  Thus,  in  Butler^s 
Case^  referred  to  in  13  Rep.  53,  and  again  in  3  Inst  113,  which  was 
a  case  of  robbery  on  the  high  seas,  and  of  a  bringing  of  the  goods 
afterward  within  the  realm.  Lord  Coke  says  the  judges  held  an 
indictment  would  not  lie,  '^  because  the  original  taking  was  no 
felony  whereof  the  common  law  took  cognizance,  because  it  was  done 
upon  the  sea,  out  of  the  reach  of  the  common  law."  The  same 
doctrine  was  recognized  in  2  East's  P.  G.  772 ;  Regina  y.  Frowes, 
R  &  M.  349;  Regina  t.  LeuriSy  Dears.  &  Bell,  182;  Vat  108;  Story's 
Confl.  of  Law,  §§  516,  517.  **  The  British  Parliament,"  it  was  said 
in  Lopez  y.  Burslem,  4  Moo.  P.  C.  C.  305,  ^Mias  no  general  power  to 
legislate  for  foreigners  out  of  the  dominions  and  beyond  the  juris- 
diction of  the  British  crown."  The  cases  in  which  the  like  doctrine 
has  been  accepted  and  followed  in  this  country  are  numerous,  and 
some  of  them  elaborately  considered.  The  case  of  Simmons  y. 
Oommonwealihy  5  Binn.  617,  is  one  of  this  description,  and  we  refer 
further  to  State  y.  Knight,  2  Hayw.  109;  People  v.  Wright j  2 
Caines,  213 ;  People  y.  Gardner j  2  Johns.  477 ;  People  y.  Schenck, 
id.  479 ;  People  y.  MerriUy  2  Park.  Or.  690 ;  Staie  y.  Carter,  3 
Dutch.  601 ;  State  y.  La  Blanch,  2  Vroom.  82 ;  State  y.  Main,  16 
Wis.  398 ;  State  y.  Chapin,  17  Ark.  561 ;  JohnR  y.  State^  19  Ind- 
421 ;  Commonwealth  y.  Uprichard,  3  Gray,  434.  No  reference  is,  of 
course,  had  here  to  offenses  against  the  laws  of  nations, .  some  of 
which  are  offenses  against  eyery  soyereignty,  and  consequently  may 
be  punished  by  any  one  of  them. 

When  we  haye  reached  the  conclusion  that  the  laws  of  any  State 
can  operate  only  within  the  limits  of  its  soyereignty,  this  case  is  dia- 
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posed  of.  It  is  not  a  matter  of  importance  whether  those  limits  are 
territorial  or  by  defined  sabjects.  This  court,  in  People  v.  Tyler,  8 
Mich.  320,  felt  constrained  to  confirm  a  conviction  in  a  State  court 
of  one  who  had  committed  an  offense  against  the  sovereignty  of  the 
State,  notwithstanding  he  had  been  erroneously  convicted  and  pun- 
ished by  the  local  federal  court  for  the  same  act.  On  the  other  hand, 
in  Spangler^s  Oase,  11  Mich.  298,  the  court  denied  its  own  jurisdic- 
tion to  inquire  into  the  regularity  of  an  exercise  of  federal  author- 
ity, and  in  People  v.  Kiddj  decided  a  few  days  since  {supra,  440),  it 
set  aside  as  wholly  unwarranted  the  proceedings  of  a  subordinate 
court  which  had  attempted  to  restrain  a  federal  executive  officer 
from  obeying  the  orders  of  his  superior.  The  individual  sought  to 
be  restrained  was  subject  to  the  sovereignty  of  the  State,  and  might 
be  punished  by  the  State  for  his  trespasses  and  crimes,  but  the 
sphere  of  his  official  duties  was  outside  of  that  sovereignty,  and 
must  be  taken  cognizance  of  by  the  government  to  which  they  were 
due.  Chief  Justice  Taney,  in  Ableman  v.  Booth,  21  How.  523, 
pointed  out  very  clearly  '^  the  complex  character  of  our  government, 
and  the  existence  of  two  distinct  and  separate  sovereignties  within 
the  same  territorial  space,  each  of  them  restricted  in  its  powers, 
and  each  within  its  sphere  of  action,  prescribed  by  the  constitu- 
tion of  the  United  States,  independent  of  the  other."  The  fact 
that  the  two  sovereignties  occupy  the  same  territorial  space,  so  far 
from  constituting  a  reason  why  either  should  exercise  authority 
within  the  sphere  appropfiated  exclusively  to  the  other,  only  affords 
an  additional  reason  for  ntmost  care  >and  solicitude  that  each  may 
keep  within  due  bounds,'  lest  st^Hiflk<^  i^hdF  itr^iappily  occur,  and 
exciting  and  unseemly  conflicts  arise'  to'*thre&>/m  the  'stabdity  of 
mstitutions,  the  perpetuity  of  which  can  only  be  insured  Dy  hiutual 
forbearance  and  justice,  and  by  strict  adherence  to  the  fundamental 
law. 

It  may  be  said  that  there  is  no  constitutional  provision  which 
expressly  declares  that  the  State  shall  have  no  authority  to  appro- 
priate property  for  the  public  uses  of  the  United  States,  and  that 
the  powers  not  prohibited  may,  on  general  principles,  be  exercised. 
But  any  such  express  prohibition  would  be  an  act  of  supereroga« 
tion.  AH  constitutions  are  subject  to  certain  implications,  which 
are  as  effectual  limitations  upon  power  as  if  expressly  declared 
One  of  these  is,  that  the  constitution  itself  is  made  to  define,  limit 
and  apportion  the  powers  of  the  government  it  creates  or  controls. 
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and  not  those  of  some  other  goyernment  or  authority.  On  thiB 
ground  it  is  that  the  bill  of  rights  added  by  amendments  to  the 
federal  constitution  has  been  held  to  be  a  protection  against  an 
improper  or  tyrannical  exercise  of  federal  power  only,  and  not  to 
stand  between  the  States  and  their  citizens  for  the  like  purpose. 
Barron  y.  BaUimorCy  7  Pet.  243  ;  Fox  y.  Ohio,  6  How.  410 ;  Smifh 
y.  Maryland,  18  id.  71 ;  Pervear  y.  CommonweaUh,  5  Wall.  475 ; 
Twitchell  y.  Commonwealth,  7  id.  321.  Another  implication  is,  that 
the  powers  which  the  constitution  defines,  limits  and  apportions  are 
to  be  exercised  within  the  limits  of  the  soyereignty  which  creates  it, 
so  that  a  prohibition  of  their  being  exercised  elsewhere  would  be  a 
mere  idle  formality.  We  are  not  told  by  the  constitution  of  this 
State  that  its  criminal  laws  shall  not  apply  to  offenses  committed 
within  the  limits  of  sister  States ;  but  an  enactment  that  ibey  should 
so  apply  would,  as  has  been  well  said  by  the  supreme  court  of  New 
Jersey,  be  Toid  upon  general  principles.  State  y.  Garter,  3  Dutch. 
501.  See,  also,  Johns  y.  State,  19  Ind.  424.  Neither  does  the  con- 
stitution forbid  the  State  punishing  offenses  against  the  laws  of 
congress ;  but  if  the  State  should  attempt  to  punish  acts  which  are 
offenses  only  against  such  laws,  it  would  be  only  a  profitless  and 
futile  attempt  to  reach  and  regulate  subjects  outeide  the  limits  of 
its  authority.  The  constitution  (art  YI,  §  32)  does  expressly  pro* 
yide  that  no  person  shall  be  depriyed  of  life,  liberty  or  property, 
without  due  process  of  law ;  and  that  cannot  be  due  process  of  law 
in  any  case  which  rests  upon  legislatiye  enactments,  either  not 
properly  legislatiye  in  their  ,nature,^x>r  relating  to  subjects  not  within 
the  sphere  of  jthQ  fQVeitergntyiisnaetilig  them.  This  court  held,  in 
. .  PpopU  t.  Saletfi,  JS(V  Mi6b*.  454,  that  a  legislatiye  act  originating  pro* 
:  *;:  feedings  by,  or  in  pursuance  of,  which  indiyidual  property  was  to 
'  '  '  \)e  taken  under  the  forms  of  taxation  for  the  benefit  of  a  priyate 
corporation,  could  not  be  justified  as  an  exercise  of  legislatiye  power. 
It  was  not,  therefore,  due  process  of  law.  In  many  cases  the  courts, 
while  recognizing  to  the  fidlest  extent  the  right  of  the  legislature  to 
exercise  discretionary  legislatiye  authority  except  as  forbidden,  haye^ 
neyertheless  enforced  the  implied  limitation  that  the  authority  exer- 
cised, which  assumes  to  be  legislatiye,  must  be  legislatiye  in  fact 
Bowman  y.  MiddUton,  1  Bay,  252 ;  Wilkinson  y.  Leland,  2  Pet  627 ; 
Terrett  y.  Taylor,  9  Oranch,  43 ;  Ervimfs  Appeal,  16  Penn.  St  266; 
People  y.  Morris,  13  Wend.  328 ;  People  y.  Draper,  15  N.  Y.  543, 
per  Dekio,  Ch.  J. ;   Wynehamer  y.  People,  13  id.  391,  per  Coxstook. 
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J.  If  a  power  is  not  within  the  general  delegation  of  aathority 
made  by  the  people,  it  cannot  be  necessary  to  forbid  its  exercise  by 
a  department  whose  whole  aathority  comes  from  the  delegation. 
Saoh  is  the  case  here.  The  aathority  delegated  to  the  legifilatiye 
department  is  to  legislate  for  the  State,  and  not  for  the  nation. 

For  the  reasons  assigned,  the  legislation  in  question  is  void.  The 
«t«actment8  before  as  coald  not  be  adopted  by  the  legislatnre^ 
becaase  not  within  the  sphere  of  State  powers.  They,  therefore, 
Qonstitate  an  attempt  to  appropriate  the  property  of  indiyidaals 
without  due  process  of  law ;  and  the  State  authorities  were  justified 
at  any  point  in  abandoning  the  proceedings  taken  under  them. 

The  wrU  applied  far  is  denied. 


HosB. — 8«e  Burt  ▼.  Merthanu*  Ins,  Co.,  8  Am.  Bep.  880;  106  Maas.  860,  wherein  It 
ImM  thai  en  aoft  of  the  Sute  leglalataxe  Mithorieing  an  acent  of  the  United  Statee  to 
landa  aa  a  alto  for  a  poet-oflloe  waa  oonstStutionaL — Bbp. 


Pboplx  ex  rel  Lv  Boy  y.  Hurlbut  ei  al*  ^ 

(84]floh.44.) 

OotueUuHonai  law — kgitUtUoe  app&inim&iU  ofmvnMpal  ojkere. 

The  legiaUtnre  has  no  power  to  appoint  permanent  offioen  for  the  fall  teni 

whoee  duties  are  purely  municipal 

This  was  an  information  in  the  nature  of  quo  warranto.  Section 
14,  article  15  of  the  constitution  provides:  '^Judicial  ofScers  of 
cities  and  Tillages  shall  be  elected,  and  all  other  officers  shall  be 
elected  or  appointed  at  such  time  and  in  such  manner  as  the  legis- 
latare  shall  direct" 

In  1871  (Sess.  Laws  1871,  p.  273)  the  legislature  passed  an  act  ^^  to 
establish  a  board  of  public  works  in  and  for  the  city  of  Detroit ; " 
the  members  or  officers  of  which  board  were  appointed  by  the  legis- 
Jatare  and  in  the  act  itself    The  members  of  the  board  of  water 


^  In  thia  eaae  all  the  Judgea  wrote  elaborate  oplnlona,  but  that  of  Ooolbt,  J^  here- 
with printed,  dlsouaaea  moat  fully  the  point  actually  dftcided.  On  the  queation 
whether  the  appointment  by  the  leglalature  of  munlclpid  ofloers,  aa  waa  attempted  la 
tlie  act  in  qneetlon,  can  be  austalned  aa  provlalonal  or  initiatory  only  for  the  primary 
cfsanizatlon  of  the  board,  the  court  was  divided— Chubtiavot  and  GooLar,  JJ« 
holdlnft  the  alilrmatlTe,  and  Caxpbvi^u  Ch.  J.,  and  GBATns,  J.,  the  netrntWe.  —  Rap. 
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cx)m]ni88ioiier8  and  of  the  board  of  sewer  oommissioners  oontinaed 
to  hold  and  exercise  their  office  after  said  act  had  taken  effect,  claim- 
ing tha^'  said  act  was  unconstitationaL 
This  proceeding  was  brought  to  test  their  right  to  such  offices. 

S.  T.  Douglass,  0.  V.  H,  Lothrop  and  /.  L.  Ohipman,  for  relators. 

</.  P.  WhittemorSy  Lyman  Cochrane^  B.  W*  Meddaugh  and  Theodar0 
Rometfn,  for  respondents. 

G00LET9  J.  I  find  no  valid  objection  to  the  title  of  the  act  in 
question,  or  to  the  notice  given  of  its  introduction  or  to  the  powers 
conferred.  In  respect  to  those  matters,  I  agree  in  what  has  been 
said  by  my  brother  Christiancy.  Nor  do  I  think  the  appointment 
of  the  first  members  of  the  board  of  public  works  is  necessarily 
void  as  an  exercise  of  executive  authority.  There  is  no  such  thing 
as  drawing  between  legislative  and  executive  power  such  a  clear 
hue  of  distinction  as  separates  legislative  from  judicial;  and  the 
legislature,  in  prescribing  new  rules,  have  necessarily  a  large  discre- 
tion as  to  whether  the  agencies  for  putting  them  in  force  shall  be 
named  by  themselves  or  left  to  the  selection  of  the  executive.  Nor 
can  the  whole  act  be  void  because  of  the  provision  that  the  appointees 
under  it  shall  be  members  of  two  certain  political  parties.  That 
provision,  so  far  as  it  was  designed  to  control  appointments  for  the 
future,  is  simply  nugatory,  because  the  legislature,  on  general  prin- 
ciples, have  no  power  to  make  party  affiliation  a  qualification  for 
office.  But  so  &r  as  the  provision  can  be  regarded  as  a  declaration 
that  the  appointees  named  have  been  selected  because  they  sustained 
the  specified  party  relations,  we  need  only  say  that  where  a  right  of 
choice  exists,  an  election  cannot  be  held  void  because  of  the  reasons 
assigned  for  the  choice  made.  It  is  the  duty  of  every  person  who 
has  a  voice  in  the  selection  of  a  public  officer  to  choose  with  single 
eye  to  the  public  good ;  but  we  know  very  weU  that  it  is  impossible 
to  exclude  other  motives.  The  nomination  of  a  candidate  by  a 
party  convention,  and  his  election  because  he  is  so  nominated,  is 
generally  equivalent  to  saying :  **  We  choose  this  man  because  he 
belongs  to  our  party,  and  we  reject  his  opponent  because  he  does 
not ; "  but  no  one  could  suppose  that  a  knowledge  of  the  fact  could 
defeat  the  election.  The  choice  of  an  officer  is,  unfortunately,  some- 
times made  on  still  narrower  grounds  ;  but  suppose  the  legislature 
should  expressly  declare :  ''We  select  this  man  for  office  because  he 
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18  white/'  or  "  because  he  is  black/'  or  '<  because  he  is  a  natire 
American/' or '' because  he  is  a  naturalized  citizen/' or  ^^  because, 
though  he  will  not  make  the  best  officer,  he  is  the  most  agreeable 
personally/'  or  ^  because  he  is  poor  and  needy ; "  in  any  case  the 
declaration  may  not  be  creditable  to  the  electoraJ  body,  but  it  is  only 
a  public  statement  of  the  motives  which  will  often  inevitably  con- 
trol in  cases  in  which  motives  caunot  be  inquired  into.  Electon 
are  and  must  be,  in  giving  their  suffrages,  governed  by  a  variety  of 
considerations;  and  no  law  can  so  provide  in  advance  that  the 
proper  shall  have  due  weight  and  the  improper  be  excluded.  All 
that  the  law  can  do  is  to  allow  freedom  of  selection  by  proscribing 
nobody,  and  to  confer  the  power  of  choice  upon  the  persons  or  body 
most  likely  to  be  governed  by  correct  motives ;  and  the  choice  then 
made  in  conformity  to  the  law  must  be  conclusively  presumed  to 
have  been  made  upon  the  proper  grounds.  We  could  not  notice  a 
declaration  by  the  electoral  board  to  the  contrary,  because  at  most 
it  could  only  be  evidence  on  a  point  on  which  evidence  is  not  receiv- 
able. And  upon  this  provision  in  general  I  also  agree  fully  in  what 
is  said  by  iny  brother  Christiancy. 

These,  however,  are  matters  of  secondary  importance ;  there  lies 
over  and  beyond  these  a  question  of  the  highest  interest  and  con- 
cern, which  cannot  be  answered  without  a  careful  scrutiny  of  the 
structure  of  our  government,  and  an  examination  of  the  principles 
which  underlie  free  institutions  in  America.  We  have  before  us  a 
^tf^Iative  act  creating  for  the  city  of  Detroit  a  new  board,  which  is 
to  exercise  a  considerable  share  of  the  authority  usually  possessed 
by  officers  locally  chosen ;  to  have  general  charge  of  the  city  build- 
ings, property  and  local  conveniences,  to  make  contracts  for  public 
works  on  behalf  of  the  city,  and  to  do  many  things  of  a  legislative 
•character,  which  generally  the  common  council  of  cities  alone  is 
authorized  to  do.  The  legislature  has  created  this  board,  and  it  has 
appointed  its  members ;  and  both  the  one  and  the  other  have  been 
done  under  a  claim  of  right  which,  unless  I  wholly  misunderstand 
it,  would  justify  that  body  in  taking  to  itself  the  entire  and 
exclusive  government  of  the  city,  and  the  appointment  of  all  its 
officers,  excepting  only  the  judicial,  for  which,  by  the  constitution, 
other  provision  is  expressly  made.  And  the  question,  broadly  and 
nakedly  stated,  can  be  nothing  short  of  this :  Whether  local  self 
government  in  this  State  is  or  is  not  a  mere  privilege,  conceded  by 
ftp  legislature  in  its  discretion,  and  which  may  be  withdrawn  at  any 
Vol.  IX.— 14 


106  MICHIOAIf, 

People  ex  rel.  Le  Roy  ▼.  Harlbat. 

dme  at  pleasure  ?  I  state  the  qaestiou  thus  broadly  because,  not- 
withstanding the  able  arguments  made  in  this  case,  and  after  mature 
deliberation,  I  can  conoeive  of  no  argument  in  support  of  the  legia* 
latiye  authority,  which  will  stop  short  of  this  plenary  and  soTcreign 
right 

Now,  it  must  be  conceded  that  the  judicial  decisions  and  law 
writers  generally  assert  that  the  State  creates  the  municipal  bodies, 
endows  them  with  such  of  the  functions  of  corporate  life,  and 
intrusts  them  with  such  share  in  the  local  goyemment,  as  to  the 
legislative  judgment  shall  seem  best;  that  it  controls  and  regulates 
their  action  while  they  exist,  subjects  them  to  such  changes  as 
public  policy  may  dictate,  and  abolishes  them  at  discretion;  in 
short,  that  the  coi'porate  entities  are  mere  agencies  which  the  Sttitc 
employs  for  the  conyenience  of  goyernmeut,  clothing  them  for  thf 
time  being  with  a  portion  of  its  sovereignty,  but  recalling  the  who)'' 
or  any  part  thereof,  whenever  the  necessity  or  useftQness  of  th^ 
delegation  is  no  longer  apparent.  This  I  understand  to  be  the 
aooepted  theory  of  State  constitutional  law,  as  regards  the  municir 
{Mkt  i^vemments.  We  seldom  have  occasion  to  inquire  whether  this 
amplitude  eC  legislative  authority  is  or  is  not  too  strongly  expressed, 
Ibr  the  reason  that  its  exercise  is  generally  confined  within  such 
bottnds  ae  custom  has  pointed  out,  so  that  no  question  is  made  con- 
cemrng  it^  Bat  sueh  maxims  of  government  are  very  seldom  true 
in  any  thing  more  than  a  general  sense;  they  never  are  and  never 
can  be  literally  accepted  in  practice. 

Our  constitution  assumes  the  existence  of  counties  and  town- 
ships, and  evidently  contemplates  that  the  State  shall  continue  to 
be  subdivided  as  it  has  hitherto  been  ;  but  it  nowhere  expressly 
provides  that  every  portion  of  the  State  shall  have  county  or  towu* 
ship  organizations.  It  names  certain  officers  which  are  to  be  choseu 
for  these  subdivisions,  and  confers  upon  the  people  the  right  to 
choose  them ;  but  it  does  not  in  general  define  their  duties,  nor  in 
terms  preclude  the  legislature  from  establishing  new  offices,  and 
giving  to  the  incumbents  the  general  management  of  municipal 
affairs.  If,  therefore,  no  restraints  are  imposed  upon  legislative 
discretion  beyond  those  specifically  stated,  the  township  and  county 
government  of  any  portion  of  the  State  might  be  abolished,  and 
file  people  be  subjected  to  the  rule  of  commissions  appointed  at  the 
capital.    The  people  of  such  portion  might  thus  be  kept  in  a  State 
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of  pnpilage  and  dependenoe  to  any  extent,  and  for  any  period  of 
time  the  State  might  choose. 

The  doctrine  that  within  any  general  grant  of  legidative  power 
by  the  constitntion  there  can  be  found  aathority  thns  to  take  from 
the  people  the  management  of  their  local  concerns,  and  the  choice^ 
directly  or  indirectly,  of  their  local  officers,  if  practically  assertedt 
wonld  be  somewhat  startling  to  our  people,  and  would  be  likely  to 
lead  hereafter  to  a  more  careful  scrutiny  of  the  charters  of  gOTern- 
ment  firamed  by  them,  lest  sometime,  by  an  inadvertent  use  of  words^ 
they  might  be  found  to  have  conferred  upon  some  agency  of  their 
own,  the  legal  authority  to  take  away  their  liberties  altogether*  If 
we  look  into  the  several  State  constitutions  to  see  what  verbal  re* 
.striotions  have  heretofore  been  placed  upon  legislative  authority  in 
this  regard,  we  shall  find  them  very  few  and  simple.  We  have  taken 
great  pains  to  surround  the  life,  liberty,  and  property  of  the  in- 
dividual with  guaranties,  but  we  have  not,  as  a  general  things 
guarded  local  government  with  similar  protections.  We  must  as- 
sume either  an  intention  that  the  legislative  control  should  be  con- 
stant and  absolute,  or,  on  the  other  hand,  that  there  are  certain 
fundamental  principles  in  our  general  frame-work  of  government^ 
which  are  within  the  contemplation  of  the  people  when  they  agree 
upon  the  written  charter,  subject  to  which  the  delegations  of  author- 
ity to  the  several  departments  of  government  have  been  made.  That 
this  last  is  the  case,  appears  to  me  too  plain  for  serious  controversy* 
The  implied  restrictions  upon  the  power  of  the  legislature,  as  regards 
local  government,  though  their  limits  may  not  be  so  plainly  defined 
as  express  provisions  might  have  made  them,  are  nevertheless 
equally  imperative  in  character,  and  whenever  we  find  ourselves 
clearly  within  them,  we  have  no  alternative  but  to  bow  to  their 
authority.  The  constitution  has  been  framed  with  these  restric- 
tions in  view,  and  we  should  fall  into  the  grossest  absurdities  if  we 
undertook  to  construe  that  instrument  on  a  critical  examination  of 
the  terms  employed,  while  shutting  our  eyes  to  all  other  consider- 
ations. 

The  circumstances  firom  which  these  implications  arise  are:  Firsts 
that  the  constitution  has  been  adopted  in  view  of  a  system  of  loca) 
government,  well  understood  and  tolerably  uniform  in  character, 
existing  firom  the  very  earliest  settlement  of  the  country,  never  fox 
a  momeko  suspended  or  displaced,  and  the  continued  existence  of 
which  is  assumed;  and,  second^  that  the  liberties  of  the  people  have 
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generally  been  supposed  to  spring  from,  and  be  dependent  upon, 
that  system. 

DeTooqueyille  speaks  of  our  system  of  local  government  as  the 
American  system,  and  contrasts  it  forcibly  with  the  French  idea  of 
centralization,  nnder  the  influence  of  which  constitutional  freedom 
has  hitherto  proved  impossible.  Democracy  in  America,  chap.  5. 
Leiber  makes  the  same  comparison,  and  shows  that  a  centralized 
goyemment,  though  by  representatives  freely  chosen,  must  be  des- 
potic, as  any  other  form  of  centralization  necessarily  is.  "  Self-gov- 
•emment,''  he  says,  "  means  every  thing  for  the  people  and  by  the 
people,  considered  as  the  totality  of  organic  institutions,  constantly 
evolving  in  their  character  as  all  organic  life  is;  but  not  a  dicta- 
torial multitude.  Dictating  is  the  rule  of  the  army,  not  of  liberty ; 
it  is  the  destruction  of  individuality."  Civil  Liberty  and  3elf-Gov« 
•emment,  chap.  21.  The  writer  first  named,  speaking  of  the  New 
England  township  government,  whose  system  we  have  followed  in 
the  main,  says :  '^  In  this  part  of  the  Union  the  impulsion  of  politi- 
•cal  activity  was  given  in  the  townships ;  and  it  may  almost  be  said 
that  each  of  them  originally  formed  an  independent  nation.  When 
the  kings  of  England  asserted  their  supremacy,  they  were  contented 
to  assume  the  central  power  of  the  State.  The  townships  of  New 
England  remained  as  they  were  before;  and,  although  they  are  now 
subject  to  the  State,  they  were  at  first  scarcely  dependent  upon  it. 
It  is  important  to  remember  that  they  have  not  been  invested  with 
privileges,  but  that  they  seem,  on  the  contrary,  to  have  surrendered 
a  portion  of  their  independence  to  the  State.  The  townships  are 
only  subordinate  to  the  States  in  those  interests  which  I  shall  term 
social,  as  they  are  common  to  all  the  citizens.  They  are  independent 
in  all  that  concerns  themselves ;  and  among  the  inhabitants  of  New 
England,  I  believe  that  not  a  man  is  to  be  found  who  would  ack- 
nowledge that  the  State  has  any  right  to  interfere  in  their  local  in- 
terests.'' Democracy  in  America,  ubi  supra.  Now,  if  this  author 
is  here  speaking  of  the  theory  of  our  institutions,  he  is  in  error.  It 
is  not  the  accepted  theory  that  the  States  have  received  delegations 
of  power  from  independent  towns ;  but  the  theory  is,  on  the  other 
hand,  that  the  State  governments  precede  the  local,  create  the  lat- 
ter at  discretion,  and  endow  them  with  corporate  life.  But,  hisUiri- 
oally,  it  is  as  difficult  to  prove  this  theory  as  it  would  be  to  demon- 
strate that  the  origin  of  government  is  in  compact,  or  that  title  to 
pivjperty  comes  f^om  occupancy.    The  historical  fact  is,  that  local 
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gOTemments  Qnirersally,  in  this  oountry,  were  either  simultaneous' 
with,  or  preceded  the  more  central  authority.  In  Massachusetts^ 
originally  a  democracy,  the  two  may  be  said  to  have  been  at  first 
identical ;  but  when  the  colony  became  a  representative  goyernment^ 
and  new  bands  pushed  out  into  the  wilderness,  they  went  bearing 
with  them  grants  of  land  and  authority  for  the  conduct  of  their  lo« 
cal  affiurs.  Hutchinson's  Massachusetts  Bay,  ch.  1 ;  Washbum'a 
Jud.  Hist  of  Mass.,  ch.  1 ;  Body  of  Liberties,  §§  62, 66,  72 ;  Elliott^* 
New  England,  voL  4,  pp.  425,  427. 

But  in  Connecticut  the  several  settlements  originated  their  own 
governments,  and  though  these  were  doubtless  very  imperfect  and 
informal,  they  were  sufficient  for  the  time  being,  and  the  central 
government  was  later  in  point  of  time.  Trumbull's  Hist  of 
Conn.,  vol.  1,  pp.  132,  498 ;  Palfrey's  New  England,  vol.  1,  p.  454» 
What  the  colony  did  was  only  to  confer  charters,  under  which  the 
town  authority  would  be  administered  within  agreed  limits,  and^ 
possibly,  with  more  regularity  than  before.  In  Rhode  Island,  it  is 
also  true,  that  township  organization  was  first  in  order  of  time. 
Arnold's  Hist  of  R  I.,  ch.  7.  This  author  justly  remarks,  that 
when  the  charter  of  Rhode  Island  was  suspended  to  bring  her  under 
the  dominion  of  Andros,  **  the  American  system  of  town  govern- 
mmUsy  which  necessity  had  compelled  Rhode  Island  to  initiate  fifty 
years  before,  became  the  moans  of  preserving  the  liberty  of  the 
individual  citizen  when  that  of  the  State,  or  colony,  was  crushed.'^ 
Vol.  1,  p.  487.  So  in  Vermont^  the  people  not  only,  for  a  time,. 
conducted  all  their  public  affiurs  in  town  and  plantations,  through 
committees,  officers  and  leaders  nominally  appointed  and  submitted 
to  by  general  consent  and  approbation,  but  they  carried  on  their 
controversy  with  New  York  for  some  years,  without  any  other 
organization.  Williams'  Hist  of  Vermont,  vol.  2,  p.  163.  In  New 
Jersey,  as  in  Massachusetts,  towns  were  chartered  in  connection 
with  grants  of  land,  and  in  some  instances,  those  which  were  made 
by  Nichols,  adverse  to  the  proprietary,  were  suffered  to  remain  after 
his  authority  was  superseded.  See  instances  in  Mulford's  Hist  of 
N.  J.,  pp.  143, 144.  The  charter  to  Lord  Baltimore  plainly  recog* 
nized  local  government  in  the  provision  i-equiring  the  laws  and  ordi« 
nances  eatiblished  to  conform  to  the  laws,  statutes  or  rights  of 
England.  Bozman^s  Hist  of  Maryland,  p.  290.  And  county 
authorities  seem  to  have  existed  from  the  very  first,  though  their 
statutory  organization,  if  any  they  had,  cannot  be  traced.    Bozman^ 
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pp.  299-303.  But  it  cannot  be  neoessary  to  particularize  further. 
The  general  foct  was,  that  whether  the  colonial  or  local  authoritj 
fihould  originate  first,  depended  entirely  upon  circumstances  which 
might  make  the  one  or  the  other  the  more  immediate  need.  But 
when  both  were  once  established  they  ran  parallel  to  each  other,  as 
they  were  meant  to  do,  for  all  time ;  and  what  Mr.  Arnold  says  of 
Ehode  Island,  may  be  said  generally  of  the  eastern  and  middle 
States,  that  the  attempt  of  the  last  two  Stuarts  to  overthrow  their 
liberties,  was  defeated  by  means  of  the  local  organizations.  The 
scheme  tried  first  in  England,  to  take  away  the  corporate  charters 
in  order  to  make  the  corporators  more  dependent  on  the  crown,  and 
to  restrain  them  from  political  action  in  opposition  to  the  court 
party,  found,  in  America,  the  colonial  charters  alone  within  the 
reach  of  arbitrary  power ;  and  though  these  were  taken  away  or 
suspended,  it  was  only  with  such  protest  and  resistance  as  saved  to 
the  people  the  town  governments.  In  Massachusetts,  it  was  even 
insisted  by  the  people's  deputies,  that  to  surrender  local  government 
was  contrary  to  the  sixth  commandment,  for,  said  they,  ''  men  may 
not  destroy  their  political,  any  more  than  their  natural  lives."  So, 
it  is  recorded  they  clung  to  ''  the  civil  liberties  of  New  England  '^ 
as  "  part  of  the  inheritance  of  their  fathers."  Palfi'ey's  New  Eng* 
land,  voL  8,  pp.  381-383 ;  Bancroft's  TJ.  S.,  voL  2,  pp.  125-127 ; 
Mass.  Hist  Col.,  XXI,  74--81.  The  whole  contest  with  Andros,  as' 
well  as  in  New  England,  as  in  New  York  and  New  Jersey,  was  a 
struggle  of  the  people  in  defense  of  the  right  of  local  government 
*^  Everywhere,"  says  Dunlap,  ''  the  people  struggled  for  their  rights 
and  deserved  to  be  free."  Hist  of  N.  T.,  vol.  1,  p.  133 ;  and  see 
Trumbull's  Hist  of  Conn.,  vol.  1,  ch.  15. 

I  have  confined  this  examination  to  the  States  which  have 
influenced  our  own  polity  most ;  but  the  same  principle  was  recog- 
nized and  acted  on  elsewhere.  The  local  governments,  however, 
were  less  complete  in  the  States  further  south,  and  this,  with  some 
of  their  leading  statesmen,  was  a  source  of  regret  Mr.  Jefferson, 
writing  to  Governor  Tyler  in  1810,  speaks  of  the  two  great  measures 
which  he  has  at  heart,  one  of  which  is  the  division  of  counties  into 
hundreds.  ^*  These  little  republics,"  he  says,  **  would  be  the  main 
strength  of  the  great  one.  We  owe  to  them  the  vigor  given  to  our 
revolution,  in  its  commencement,  in  the  eastern  States.  ♦  ♦  ♦  ♦ 
Could  1  once  see  this,  I  shoald  consider  it  as  the  dawn  of  the  salva- 
tion of   the  republic."     Jeflferson's  Works,  vol.   5,  p.  535.     Mr 
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Jeflbrson  understood  thoroughly  the  troth,  so  quaintly  expressed  by 
Baoon,  when  he  said  of  a  burden  imposed  as  compared  to  one  freely 
assumed,  that  '^  it  may  be  all  one  to  the  purse,  but  it  worketh 
diversely  u]K>n  the  courage." 

Such  are  the  historical  facts  regarding  local  governments  in 
America.  Our  traditions,  practice  and  expectations  hare  all  been 
in  one  direction.  And  when  we  go  beyond  the  general  view  to 
inquire  into  the  details  of  authority,  we  find  that  it  has  included 
the  power  to  choose  in  some  form  the  persons  who  are  to  administer 
the  local  regulations.  Instances  to  the  contrary,  except  where  the 
power  to  be  administered  was  properly  a  State  power,  have  been 
purely  exceptionaL  The  most  prominent  of  these  was  the  case  of 
the  mayor  of  New  York,  who  continued,  for  a  long  time  after  the 
reyolution,  the  appointee  of  the  governor.  But  this  mode  of  choice 
originated  when  the  city  was  the  seat  of  colonial  government,  and 
while  it  constituted  a  large  part  of  the  colony,  and  the  office  was 
afterward  of  such  dignity  and  importance,  and  was  vedted  with  so 
many  general  powers,  that  one  of  the  first  statesmen  of  the  nation 
did  not  hesitate  to  resign  a  seat  in  the  senate  of  the  TTnited  States 
to  accept  it  Hammond's  Pol.  Hist  of  N.  Y.,  voL  1,  p.  197. 
Moreover,  the  first  constitution  of  New  York  was,  in  important 
particulars,  exceptional.  That  State  had  at  the  time  a  powerful 
aristocratic  element,  by  which  its  first  institutions  were  in  a  great 
measure  shaped ;  and  a  distrust  of  popular  authority  was  manifest 
It  is  scarcely  needful  to  say  that  features  of  that  char^ter 
disappeared  when  the  constitution  was  revised. 

For  those  classes  of  officers  whose  duties  are  general, — such  as 
the  judges,  the  officers  of  militia,  the  superintendents  of  police,  of 
quarantine,  and  of  ports,  by  whatever  name  called, — ^provision  has, 
to  a  greater  or  less  extent,  been  made  by  State  appointment  But 
these  are  more  properly  State  than  local  officers ;  they  perform 
duties  for  the  State  in  localities,  as  collectors  of  internal  revenue  do 
for  the  general  government ;  and  a  local  authority  for  their  appoint- 
ment does  not  make  them  local  officers  when  the  nature  of  their 
duties  is  essentially  general.  In  the  case  before  us,  the  officers  in 
question  involve  the  custody,  care,  management,  and  control  of  the 
pavements,  sewers,  water- works  and  public  buildings  of  the  city, 
and  the  duties  are  purely  local.  The  State  at  large  may  have  an 
indirect  interest  in  an  intelligent,  honest,  upright  and  prompt  dis- 
charge of   them;  but  this  is  on  commercial  and  neighborhood 
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gronndfl  rather  than  political,  and  it  is  not  mnoh  greater  or  more 
direct  than  if  the  State  line  excluded  the  city.  Conceding  to  the 
State  the  authority  to  shape  the  municipal  organizations  at  its  will, 
it  would  not  foUow  that  a  similar  power  of  control  might  be  exer- 
cised by  the  State  as  regards  the  property  which  the  corporation 
has  acquired,  or  the  rights  in  the  nature  of  property  which  haye 
been  conferred  upon  it    There  are  cases  which  assert  such  power, 

.  but  they  are  opposed  to  what  seem  to  me  the  best  authorities,  as 
well  as  the  soundest  reason.  The  municipality,  as  an  agent  of 
government,  is  one  thing;  the  corporation,  as  an  owner  of 
property,  is  in  some  particulars  to  be  regarded  in  a  very  different 
light  The  supreme  court  of  the  United  States  held  at  an  early 
day  that  grants  of  property  to  public  corporations  could  not  be 
resumed  by  the  sovereignty.  Terrett  t.  Taylor^  9  Cranch,  43 ; 
Town  of  PawUt  v.  Clark,  id.  292 ;  and  see  Dartmouth  College  v. 
Woodward,  4  Wheat  694-698.  When  the  State  deals  with  a 
municipal  corporation   on  the  footing  of  contract,  it  is  said  by 

'  Trumbull^  J.,  in  Richland  v.  Lawrence,  12  IlL  8,  the  municipality 
is  to  be  regarded  as  a  private  company.  In  Detroit  v.  Uorei/^  ^ 
Mich.  195,  Manninq,  J.,  bases  his  opinion  that  the  city  was  liable 
for  an  injury  to  an  individual,  occasionexl  by  falling  into  an  excava- 
tion for  a  sewer,  carelessly  left  open,  upon  the  fact  that  the  sewers 
were  the  private  property  of  the  city,  in  which  the  outside  public  or 
people  of  the  State  at  large  had  no  concern.  In  Warren  y.  Lyons, 
22  Iowa,  351,  it  was  held  incompetent  for  the  legislature  to  devote 
to  other  public  uses  land  which  had  been  dedicated  for  a  public 
square.  In  State  v.  Ha^en,  22  Wis.  660,  an  act  appropriating 
moneys  collected  for  a  primary  school  to  the  erection  of  a  Sta  }e 
normal  school  building  in  the  same  city  was  held  Toid.  Other 
cases  might  be  cited,  but  it  seems  not  to  be  needful.  They  rest 
upon  the  well-understood  fact  that  these  corporations  are  of  a  two- 
fold character ;  the  one  public  as  regards  the  State  at  large,  in  3a 
far  as  they  are  its  agents  in  government ;  the  other  private,  in  so 
far  as  they  are  to  provide  the  local  necessities  and  conyenienoes  for 
their  own  citizens ;  and  that  as  to  the  acquisitions  they  may  make 
in  the  latter  capacity  as  mere  corporations,  it  is  neither  just,  nor  is 
it  competent,  for  the  legislature  to  take  them  away,  or  to  deprive 
the  local  community  of  the  benefit  thereof.  There  may  come  a 
time  when  from  necessity  the  State  must  interpose.  The  State 
may  change  municipal  boundaries,  and  then  a  division  of  the  cor* 
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poi%te  property  may  be  needful.  The  State  may  take  away  the 
corporate  powers,  and  then  the  property  mnst  come  to  the  State  as 
trustee  for  the  parties  concerned.  In  either  of  these  cases, 
undoubtedly.  State  action  becomes  essential;  and  the  property  may 
be  disposed  of  according  to  the  legislative  judgment  and  sense  of 
justice;  but  even  then  the  appropriation  must  have  regard,  so  far 
as  the  circumstances  of  the  case  will  admit,  to  the  purposes  for 
which  the  property  was  acquired,  and  the  interest  of  those  who 
were  corporators  when  the  necessity  for  State  intervention  arose. 

In  view  of  these  historical  facts,  and  of  these  general  principles, 
the  question  recurs  whether  our  State  constitution  can  be  so  con- 
strued as  to  confer  upon  the  legislature  the  power  to  appoint  for 
the  municipalities,  the  officers  who  are  to  manage  the  property, 
interests  and  rights  in  which  their  own  people  alone  are  concerned. 
If  it  can  be,  it  involves  these  consequences :  As  there  is  no  provision 
requiring  the  legislative  interference  to  be  upon  any  general  system, 
it  can  and  may  be  partial  and  purely  arbitrary.  As  there  is  nothing 
requiring  the  persons  appointed  to  be  citizens  of  the  locality,  they 
can  and  may  be  sent  in  from  abroad,  and  it  is  not  a  remote  possi- 
bility that  self-government  of  towns  may  make  way  for  a  govern- 
ment by  such  influences  as  can  force  themselves  upon  the  legislative 
notice  at  Lansing.  As  the  municipal  corporation  will  have  no  con- 
trol,' except  such  as  the  State  may  voluntarily  give  it,  as  regards  the 
taxes  to  be  levied,  the  buildings  to  be  constructed,  the  pavements  to 
be  laid,  and  the  conveniences  to  be  supplied,  it  is  inevitable  that 
parties,  firom  mere  personal  considerations,  shall  seek  the  offices, 
and  endeavor  to  secure  from  the  appointing  body,  whose  members 
in  general  are  not  to  feel  the  burden,  a  compeiisation  such  as  would 
not  be  awarded  by  the  people,  who  must  bear  it,  though  the  chief 
tie  binding  them  to  the  interests  of  the  people  governed  might  be 
the  salaries  paid  on  the  one  side  and  drawn  on  tlie  other.  As  the 
legislature  could  not  be  compelled  to  regard  the  local  political  sen- 
timent in  their  choice,  and  would,  in  fact,  be  most  likely  to  interfere 
when  that  sentiment  was  adverse  to  their  own,  the  government  of. 
cities  might  be  taken  to  itself  by  the  party  for  the  time  being  in 
power,  and  municipal  governments  might  easily  and  naturally 
become  the  spoils  of  party,  as  State  and  national  offices  unfortunately 
are  now.  All  these  things  are  not  only  possible,  but  entirely  within 
the  lange  of  probability,  if  the  positions  assumed  on  behalf  of  tlio 
State  are  tenable.    It  may  be  said  that  these  would  be  mere  abuses 
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of  power,  such  as  may  creep  in  ander  any  system  of  constitutional 
froedom ;  but  what  is  constitutional  freedom  ?  Has  the  adminis- 
tration of  equal  laws  by  magistrates  freely  chosen  no  necessary  place 
in  it  ?  Constitutional  freedom  certainly  does  not  consist  in  exemp- 
lion  from  governmental  interference  in  the  citizen's  private  affairs ; 
in  his  being  unmolested  in  his  family,  suffered  to  buy,  sell  and 
enjoy  property,  and  generally  to  seek  happiness  in  his  own  way. 
All  this  might  be  permitted  by  the  most  arbitrary  ruler,  even  though 
he  allowed  his  subjects  no  degree  of  political  liberty.  The  govern- 
ment of  an  oligarchy  may  be  as  just,  as  regardful  of  private  rights, 
and  as  littie  burdensome  as  any  other;  but  if  it  were  sought  to 
establish  such  a  government  over  our  cities  by  law,  it  would  hardly 
do  to  call  upon  a  protesting  people  to  show  where,  in  the  constitu- 
tion, the  power  to  establish  it  was  prohibited ;  it  would  be  necessary, 
on  the  other  hand,  to  point  out  to  them  where  and  by  what 
unguarded  words  the  power  had  been  conferred.  Some  things  are 
too  plain  to  be  written.  If  this  charter  of  State  government,  which 
we  call  a  constitution,  were  all  there  was  of  constitutional  com- 
mand ;  if  the  usages,  the  customs,  the  maxims,  that  have  sprung 
from  the  habits  of  life,  modes  of  thought,  methods  of  trying  facta 
by  the  neighborhood,  and  mutual  responsibility  in  neighborliood 
interests,  the  precepts  which  have  come  from  the  revolutions  which 
overturned  tyrannies,  the  sentiments  of  manly  independence  and 
self-control  which  impelled  our  ancestors  to  summon  the  local  com- 
ndunity  to  redress  local  evils,  instead  of  relying  upon  king  or  legis- 
lature at  a  distance  to  do  so — if  a  recognition  of  all  these  were  to 
be  stricken  from  the  body  of  our  constitutional  law,  a  lifeless  skele- 
tion  might  remain ;  but  the  living  spirit,  that  which  gives  it  force 
and  attraction,  which  makes  it  valuable  and  draws  to  it  the  affec- 
tions of  the  people,  that  which  distinguishes  it  from  the  numberless 
constitutions,  so  called,  which,  in  Europe,  have  been  set  up  and 
thrown  down  within  the  last  hundred  years,  many  of  which,  in 
their  expressions,  have  seemed  equally  fair  and  to  possess  equal 
promise  with  ours,  and  have  only  been  wanting  in  the  support  and 
iritality  which  these  alone  can  give  —  this  living  and  breathing 
spirit,  which  supplies  the  interpretation  of  the  words  of  the  written 
charter,  would  be  utterly  lost  and  gone. 

Mr.  Justice  Story  has  well  shown  that  constitutional  fteedom 
means  something  more  than  liberty  permitted ;  it  consistt^  in  the 
civil  and  political  rights  which  are  absolutely  guarantied,  assoved 
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Mfid  guarded;  in  one's  liberties  iis  a  man  and  a  citizen  —  his  right 
t^  vote,  his  right  to  hold  office,  his  right  to  worship  Ood  according 
to  the  dictates  of  his  own  conscience,. his  equality  with  air  others 
who  are  his  fellow  citizens;  all  these  guarded  and  protected,  and 
not  hel  1  at  the  mercy  and  discretion  of  any  one  man  or  of  any 
popnlai  majority.  Story,  Miscellaneous  Writings,  620.  If  these 
are  not  now  the  absolute  right  of  the  people  of  Michigau,  they  may 
be  allowed  more  liberty  of  action  and  more  privileges,  but  they 
are  little  nearer  to  constitutional  freedom  than  Europe  was  when 
an  imperial  city  sent  out  consuls  to  goTern  it  The  men  who  framed 
our  institutions  hare  not  so  understood  the  facts.  With  them  it 
has  been  an  axiom>  that  our  system  was  one  of  checks  and  balances ; 
that  each  department  of  the  government  was  a  check  upon  the 
others,  and  each  grade  of  government  upon  the  rest;  and  they  have 
never  questioned  or  doubted  that  the  corporators  in  each  munici- 
pality were  exercising  their  franchises  under  the  protection  of  cer- 
tain fundamental  principles  which  no  power  in  the  State  could 
override  or  disregard.  The  State  may  mould  local  institutions 
according  to  its  views  of  policy  or  expediency ;  but  local  govern- 
ment is  matter  of  absolute  right,  and  the  State  cannot  take  it  away. 
It  would  be  the  boldest  mockery  to  speak  of  a  city  as  possessing 
municipal  liberty  where  the  State  not  only  shaped  its  government, 
but  at  discretion  sent  in  its  own  agents  to  administer  it;  or  to 
call  that  system  one  of  constitutional  freedom  under  which  it  should 
be  equally  admissible  to  allow  the  people  full  control  in  their  local 
affairs^  or  no  control  at  all. 

What  I  say  here  is.  with  the  utmost  respect  and  deference  to  the 
legislative  department;  even  though  the  task  I  am  called  upon  to 
perform  is  to  give  reasons  why  a  blow  aimed  at  the  foundation  of 
our  structure  of  liberty  should  be  warded  off.  Nevertheless,  when 
the  State  reaches  out  and  draws  to  itself  and  appropriates  the  powers 
which  Arom  time  immemorial  have  been  locally  possessed  and  exer- 
cised, and  introduces  into  its  legislation  the  centralizing  ideas  of 
continental  Europe,  under  which  despotism,  whether  of  monarch 
or  commune,  alone  has  flourished,  we  sieem  forced  back  upon  and 
compelled  to  take  up  and  defend  the  plainest  and  most  primary 
axioms  of  free  government,  as  if  even  in  Anglican  liberty,  which 
has  been  gained  step  by  step,  through  extorted  charters  and  bills  of 
rights,  the  punishment  of  kings  and  the  overthrow  of  dynasties, 
nothing  was  settled  and,  nothing  established. 
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But  I  think  that,  so  far  as  is  important  to  a  decision  of  the 
before  ns,  there  is  an  express  recognition  of  the  right  of  looal 
anihoritj  by  the  oonstitntion.  That  instrument  proyides  (art  15» 
§  14)  that  '^  judicial  officers  of  cities  and  villages  shall  be  elected ; 
and  all  other  officers  shall  be  elected  or  appointed,  at  such  time  and 
in  such  manner  as  the  legislature  may  direcf  It  is  conceded  that 
all  elections  must,  under  this  section,  be  by  the  electors  of  the  muni- 
cipality. But  it  is  to  be  observed  that  there  is  no  express  declara- 
tion to  that  effect  to  be  found  in  the  constitution ;  and  it  may  well 
be  asked  what  there  is  to  localize  the  elections  any  more  than  the 
appointments.  The  answer  must  be,  that  in  examining  the  whole 
instrument  a  general  intent  is  found  pervading  it,  which  clearly 
indicates  that  these  elections  are  to  be  by  the  local  voters,  and  not 
by  the  legislature,  or  by  the  people  of  a  larger  territory  than  that 
immediately  concerned.  I  think,  also,  that  when  the  constitution 
is  examined  in  the  light  of  previous  and  contemporaneous  history, 
the  like  general  intent  requires,  in  language  e(|ually  clear  and 
imperative,  that  the  choice  of  the  other  corporate  officers  shall  be 
made  in  some  form,  either  directly  or  indirectly,  by  the  corporators 
themselves. 

The  previous  history  I  have  sufficiently  referred  to ;  and  it  is  a 
part  of  the  public  history  of  the  times,  that  the  convention  which 
framed  the  constitution  of  1850,  had  in  view  as  prominent  objects^ 
to  confide  more  power  to  the  people,  to  make  officers  generally  elec- 
tive, and  to  take  patronage  from  the  executive.  We  see  this  in  the 
provisions  for  the  elections  of  judges.  State  officers,  regents  of  the 
university  and  prosecuting  attorneys;  in  the  requirement  that 
banking  laws  shall  be  referred  to  the  people  for  adoption ;  in  the 
exclusive  control  given  to  the  supervisors  in  the  settlement  of  claims 
against  counties,  and  in  the  express  provision  that  **  the  legislature 
may  confer  upon  organized  townships,  incorporated  cities  audi 
villages,  and  upon  the  boards  of  supervisors  of  the  several  counties, 
such  powers  of  a  local,  legislative  and  administrative  character 
as  they  may  deem  proper."  All  these  were  in  the  direction  of 
popularizing  authority.  Even  the  officers  who  were  to  perform  the 
duties  of  master  in  chancery  were  required  to  be  elected.  When, 
therefore,  we  seek  to  gather  the  meaning  of  the  constitution  from 
**  the  four  comers  of  the  instrument,"  it  is  impossible  to  conclude 
that  the  appointments  here  prescribed,  in  immediate  connection 
with  elections  by  the  local  voters,  and  by  a  conven'..on  intent  on 
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localizing  and  popularizing  authority,  were  meant  to  be  made  at 
the  discretion  of  the  central  authority,  in  accordaoce  with  an  ueage 
not  prevalent  since  the  days  of  the  Stuarts,  and  which  even  then 
was  regarded,  both  in  England  and  America^  as  antagonistic  to 
liberty  and  subversiTe  of  corporate  rights. 

So  far,  then,  as  the  act  in  question  undertakes  to  fill  the  new 
offices  with  permanent  appointees,  it  cannot  be  sustained,  either  on 
general  principles,  or  on  the  words  of  the  constitution.  It  may, 
nevertheless,  not  be  wholly  void.  I  have  no  doubt  it  was  entirely 
competent  for  the  legislature  to  abolish  the  old  boards  and  provide 
for  a  new  one  to  take  the  place  of  alL  That  would  be  but  the  ordi- 
nary exercise  of  legislative  supervision  and  control  in  matters  of 
municipal  regulation.  I  think,  also,  that  the  legislature  might 
make  provisional  appointments  to  put  the  new  system  in  operation. 
The  right  to  do  this  appears  to  me  to  be  incident  to  the  right  to 
confer  and  recall  corporate  power,  and  rests  upon  the  same  ground 
as  the  right  to  provide  for  the  organization  of  the  municipal  cor- 
poration in  the  first  place,  for  the  apportionment  of  its  property 
and  debts  if  its  territory  should  be  divided  and  organized  into  two, 
or  for  the  winding  up  of  its  concerns  if  the  charter  should  be  taken 
away.  There  is  no  doubt  of  the  right  of  the  State  to  do  any  of 
these  things ;  nor  by  virtue  of  any  general  authority  to  take  to 
itself  the  management  of  the  local  concerus,  but  because  the  inaugu- 
ration and  modification  of  local  government  can  only  be  provided 
for  without  confusion  and  injustice,  by  the  aid  of  the  guiding  and 
assisting  hand  of  the  authority  that  creates  and  modifies.  The 
right  in  the  State  is  a  right,  not  to  run  and  operate  the  machinery 
of  local  government,  but  to  provide  for  and  put  it  in  motion.  It 
corresponds  to  the  authority  which  constitutional  conventions 
sometimes  find  it  needful  to  exercise,  when  they  prescribe  the 
agencies  by  means  of  which  the  new  constitution  they  adopt  is  to 
be  made  to  displace  the  old. 

The  difficulty  here  is,  that  the  appointments  made  by  the  legisla- 
ture are  for  full  terms,  and  do  not  assume  to  be  provisional.  In 
this  particular  they  resemble  the  appointments  made  by  Charles  II, 
under  the  new  charters  which  he  granted  to  corporate  towns,  after 
forcing  the  surrender  of  the  old,  and  which  were  only  of  the  first 
incumbents.  Lingard's  Hisi  of  England,  vol.  12,  p.  342 ;  Hallam's 
Const.  Hist,  ch.  12.  But  these  appointments  may,  nevertheless,  be 
good  provisionally.     A  legislative  act  is  not  void  for  excess  of 
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authority  at  one  pointy  nnless  the  excess  is  in  a  particular  which 
precludes  giving  effect  to  the  rest  according  to  the  obvious  intent 
In  this  case  the  excess  can  hardly  be  held  vital,  for  we  must  suppose 
the  object  of  the  legislature*  in  making  the  first  appointments,  was 
not  to  appropriate  patronage  to  itself,  but  only  to  secure  the  organ- 
isation of  the  new  system  without  confusion ;  otherwise  they  would 
have  retained  the  choice  of  commissioners  permanently.  The 
appointment  of  these  men,  then,  the  conferring  upon  them  of  the 
enumerated  powers,  and  the  displacement  of  old  officers,  were  all 
entirely  within  legislative  authority.  The  excess  of  authority  wlw 
only  in  providing  that  the  appointments  made  should  continue  for 
two,  four,  six  and  eight  years.  Now,  suppose  the  legislature  had 
expressly  made  the  appointments  provisional,  and  had  then  pro- 
vided that  two,  four,  six  and  eight  years  hence  new  appointments 
should  be  made,  and  that  in  the  mean  time  the  common  council 
might  fill  any  vacancies  that  might  occur,  would  the  whole  act  be 
void  because  it  failed  to  fix  a  time  when  the  powers  of  the  pro- 
visional appointees  should  cease?  I  think  not  The  act  was  not 
passed  to  give  four  men  an  office ;  their  appointment  was  merely 
incidental  to  the  main  purpose.  It  was  immaterial  to  that  purpose 
whether  these  men  should  or  should  not  hold  after  they  had 
put  the  new  system  into  operation.  If  the  exact  period  for  the 
cessation  of  their  official  functions  was  not  named,  we  must  suppose 
the  legislative  purpose  to  have  been  that  the  common  council,  to 
whom  had  been  given  the  power  to  fill  vacancies,  should  proceed  to 
do  so  whenever  in  their  view  the  functions  of  the  provisional  board 
had  been  fulfilled.  From  that  time  the  provisional  incumbents 
could  rightfully  occupy  only  till  appointees  were  named  by  thie 
board  possessing  the  general  power  to  appoint 

I  think  the  position  of  this  case  is  precisely  the  same  that  it 
would  have  been  if  the  act  were  as  I  have  supposed.  It  follows  that, 
in  my  view,  the  appointees  for  the  time  being  are  entitled  to  office; 
and  the  defendant  aud  his  associates  are  displaced. 

I  have  said  nothing  about  the  choice  of  these  men  by  bill,  because, 
as  a  provisional  appointment,  I  think  it  might  be  thus  made.  If 
they  were  to  be  regarded  as  permanent  officers,  there  would  be 
serious  difficulties  in  the  way,  which  I  do  not  care  to  enter  upon 
without  necessity. 
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Pboplb  y.  Williams. 

( M  mdi.  IBI. ) 
OomtUtUional  ImB,  Lofroet^. 

A  ftatvte,  pToyiding  fhst  a  person  who  shall  hrlng  into  the  State  pwpeiiy 
which  he  has  feloniooaly  stolen  in  another  State^  shall  he  goiltj  of  laroenj^ 
and  punished  accordingly,  is  constitutlonaL 

The  defendant  Williams  was  charged  on  information  with  the 
larceny  of  $2,600,  the  property  of  Bernard  Williams.  The  evidence 
at  the  trial  tended  to  show  that  the  defendant  stole  said  money  from 
the  honse  of  Bernard  Williams,  in  New  Orleans,  Lonisiana,  and 
brought  the  same  to  Detroit,  Michigan. 

The  jury  found  a  verdict  against  the  defendant,  and  the  lattet 
brought  the  case  to  this  court  on  exceptions  taken  at  the  trial 
The  other  fSncts  are  stated  in  the  opinion. 

J.  L,  Ohipman  and  G.  F.  N.  Lothrqp,  for  defendants. 

DtoiglU  May^  attorney-general,  for  the  people. 

OooLBY,  J.  [After  deciding  question  of  no  general  importance^ 
and  that  certain  evidence  was  erroneously  admitted.]  The  principal 
question  in  this  case  arises  upon  the  fact  that  the  larceny  was  com- 
mitted in  another  State,  and  that  the  offense  of  the  defendants 
within  this  State,  if  any  was  here  committed,  consisted  in  bringing 
within  it  the  property  which  they  had  feloniously  taken.  The 
statute  provides  that  ^  every  person  who  shall  feloniously  steal  the 
property  of  another,  in  any  other  State  or  country,  and  shall  briu^ 
the  same  into  this  State,  may  be  convicted  and  punished  in  the  same 
manner  as  if  such  larceny  had  been  committed  in  this  State;  and 
in  every  such  case  such  larceny  may  be  charged  to  have  been  com- 
mitted in  any  town  or  city  into  or  through  which  such  stolen 
property  shall  have  been  brought:  Provided^  that  every  such  person 
may  plead  a  former  conviction  or  acquittal  for  the  same  offense  in 
another  State  or  country ;  and  if  such  plea  be  admitted  or  estab- 
lished, it  shall  be  a  bar  to  any  further  or  other  proceedings  against 
such  person  for  the  same  offense."     Comp.  L.  3597. 

This  statute  is  claimed  to  be  invalid.    The  criminal  laws  of  no 
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State,  it  is  argaed,  can  have  force  beyond  the  territorial  limitB  of 
the  State  itself,  and  the  State  can  have  no  authority  to  take 
cognizance  of,  and  punish  the  acts  committed  elsewhere.  A  crime 
IS  an  offense  against  the  sovereignty,  and  can  only  be  taken  notice 
of  and  punished  by  the  sovereignty  offended;  others  have  no 
concern  in  it,  and  must  treat  it  as  matter  of  indifference.  In  this 
case,  the  felonious  act — the  taking  and  asportation  animo  furandi 
—  were  within  the  State  of  Louisiana,  and  constituted  an  offense 
against  its  sovereignty  which  Michigan  could  not  iuquire  into ;  the 
coming  by  the  defendants  within  this  State  afterward  was  a  lawful 
act,  which  the  State  could  neither  punish  nor  inhibit  When^ 
therefore,  it  undertakes  to  make  the  larceny  a  crime  here,  it,  in 
effect,  takes  notice  of,  and  assumes  to  visit  with  penalties,  a  wrong 
committed  solely  against  the  peace  and  dignity  of  another  State, 
which  that  State  is  amply  competent  to  punish  if  its  authorities 
see  fit,  and  for  the  purpose  of  punishment  has  ample  means^  under 
the  constitution  of  the  United  States,  to  reclaim  the  offenders. 

These  arguments  appear  to  me  to  rest  for  their  foundation  upon 
the  idea  that  criminal  acts  committed  abroad  are,  and  must  in  the 
nature  of  things  be  regarded  as,  acts  to  which,  as  well  as  to  their 
consequences,  our  government  is  indifferent.  For,  if  they  are  acts  in 
which  the  State  or  its  citizens  are  concerned;  if  they  tend  to  disturb 
the  peace  and  good  order  of  this  community,  and  if  persistence  in 
the  wrong,  after  the  offender  shall  have  come  within  this  State,  can 
fairly  be  regarded  as  a  contempt  of  its  dignity  and  disregard  of  its 
sovereign  authority,  it  cannot  be  held  that  the  State  is  in  the  posi- 
tion of  an  indifferent  spectator;  and  if  not,  it  must  judge  for  itself 
whether  that  which  is  offensive  shall  be  punished  as  a  crime,  or  left 
to  be  treated  as  a  mere  personal  tort. 

Now,  whatever  might  be  the  true  rule  had  the  larceny  in  question 
taken  place  in  a  foreign  country,  I  am  of  the  opinion  that  when  it 
takes  place  in  another  State  of  our  Union,  and  the  wrong  is  con- 
tinued within  our  own  State,  it  is  not  and  cannot  be  a  matter  wholly 
indifferent  to  our  own  government.  *  These  States  all  form  integral 
parts  of  one  nation ;  and  though  each  is  sovereign,  as  regards  most 
matters  of  interior  regulation,  they  are  nevertheless  bound  by  such 
ties,  and  subject  to  such  mutual  obligations,  as  preclude  one  looking 
on  with  unconcern  when  a  wrong  is  being  committed  against  the 
majesty  of  the  law  in  another.  In  some  classes  of  offenses  the  inter- 
est is  very  direct  and  immediate,  and  might  subject  our  citizens  tc 
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being  called  upon  for  aid  in  repressing  them.  This  would  be.  the 
case  if  armed  resistance  should  be  made  to  the  authority  of  another 
State,  and  the  federal  goyemment  should  summon  our  citizens  to 
its  aid,  either  by  conscription  or  by  requisitioji  upon  the  goyernor. 
It  would  also  be  the  case  should  any  attempt  be  made  to  abolish 
republican  goyemment,  and  the  federal  goyernment  should  interfere, 
as  by  the  constitution  it  is  required  to  do.  But  in  other  cases  our 
people  are  necessarily  affected  in  some  degree,  when  offenses  are 
committed  against  the  persons  or  property  of  citizens  of  other  States. 
£yery  one  of  those  citizens  is  liable  with  us  in  common  duties  and 
obligations  to  the  federal  goyernment,  and  whateyer  preyents  his 
performance  of  them,  or  diminishes  his  capacity  or  ability  to  do  so, 
is  an  injury  to  eyery  citizen  of  this  State.  Moreoyer,  the  federal  con- 
atitution  makes  the  interest  still  more  direct  and  intimate  by  the 
proTision  that  '^  the  citizens  of  each  State  shall  be  entitled  to  all  the 
priyileges  and  immunities  of  citizens  in  the  seyeral  States."  Although 
what  are  priyileges  and  immunities  is  not  yery  definitely  settled,  it 
is  clear  that  so  far  as  property  rights  are  concerned,  they  are  to  be 
the  same  in  eyery  other  State  as  in  that  which  is  the  party's  resi- 
dence. He  is  to  haye  in  eyery  other  State  the  same  protection  to 
property,  and  the  same  right  to  legal  remedies  when  his  possession 
of  it  is  inyaded,  that  are  afforded  by  the  State  to  its  own  citizens. 
Corfield  y.  CoryMf  4  Wash.  G.  0.  380;  CampbeU  y.  Morris,  3  H.  & 
Mc  H.  554 ;  Haney  y.  Marshall,  9  Md.  194 ;  Paul  y.  Virginia,  8 
WalL  168.  Our  State,  therefore,  in  this  case,  was  bound  to  regard 
the  stolen  property,  after  it  was  brought  within  the  State,  as  being 
still  the  property  of  the  complainant;  was  bound  to  furnish  him  all 
proper  remedies  for  its  recoyery,  and  to  treat  the  defendants  as 
wrong-doers  in  withholding  it  And  all  this  would  be,  not  mere 
matter  of  State  comity,  but  matter  of  constitutional  obligation, 
imposed  in  the  most  solemn  manner  possible,  haying  for  its  end  and 
aim  the  peace  and  happiness  of  the  community,  and  the  perpetuity 
of  republican  institutions;  so  that  the  State  may  well  be  supposed 
to  be  solicitous  to  keep  the  obligation  in  yiew,  and  to  perform  the 
duty  fjEuthfully.  The  wrong  of  the  defendants,  therefore,  was  matter 
of  direct  and  immediate  concern  to  the  State,  just  as  much  so  as 
though  it  had  been  committed  against  one  of  its  own  citizens 

Now  it  may  be  true  that  this  wrong  would  not  haye  been  an 
offense  within  this  State  at  the  common  law ;  but  that  does  not  pre* 
yent  its  being  made  so  by  statute.    Many  trespasses  upon  indiyidual 
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rights  «re  made  puni&hable  because  the  interest  society  has  in  sup* 
pressing  such  disorders,  is  such  that  they  may  properly  be  treated  as 
offenses  against  society.  The  present  is  a  case  of  trespass  upon  pri- 
Tate  right,  begun,  indeed,  in  another  State,  but  continued  into  our 
own,  and  which  the  paramount  law  of  the  land  requires  that  we 
should  see  righted  on  demand  of  the  party  aggrieved.  The  persists 
ence  in  the  wrong  here,  then,  as  against  the  right  of  one  whom  the 
State  is  bound  to  protect  to  the  full  extent  that  it  must  protect  one 
of  its  own  citizens,  is  not  only  not  a  matter  of  indifference  to  the 
State,  but  is  a  flagrant  contempt  of  its  authority,  and  it  is  eminently 
proper  that  the  State  should  treat  it  as  a  crime,  if,  in  the  opinion  of 
the  legislature,  the  peace  and  good  order  of  the  State  demand  its 
punishment.  That  such  is  its  opinion,  is  proved  by  the  statute  in 
question. 

It  may  be  suggested,  that  to  sustain  this  jurisdiction  might  stand 
in  the  way  of  the  performance  of  the  constitutional  obligation  on 
the  part  of  the  States  to  return  fugitives  from  justice.  There  does 
not  appear  to  me  to  be  any  difficulty  on  that  score.  When  one  is 
demanded  as  a  fugitive  from  justice,  the  paramount  law  requires  his 
surrender,  and  there  can  be  no  pretense  for  refusal  when  the  crime 
alleged  in  this  State  is  not  the  principal  offense,  but  consists  simply 
in  persistence  in  the  crime  committed  in  the  State  demanding  him. 

For  the  erroneous  admission  of  evidence,  the  verdict  should  be  set 
aside  and  a  new  trial  ordered. 

Oaiipbbll,  Gh.  J.,  dissented  firom  the  portion  of  the  opinion  above 
given. 


HoYEY,  plaintiff  in  error,  v.  SsBimrck 

(MMloh.flB.) 
Prami$»orjf  note  —  eoideHc$  —  Me. 

In  sn  action  against  the  maker,  on  a  promisaory  note,  payable  to  beanr,  th« 
defendant  maj  show  that  the  plaintiff  had  no  title  to  the  note  at  the  tlms 
he  bronght  the  action. 

Aonoiji^  on  a  promissory  note.    The  opinion  states  the  facts. 
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Jf.  &  Bawen,  for  plaintiff  in  error. 

L.  T.  N.  Wilson  and  Ashley  I\md,  for  defendant  in  error. 

Ohristiakcy^  0.  J.  The  main  question  in  this  case  is,  whether 
the  maker  of  a  promissory  note,  payable  to  bearer,  has  a  right  to 
show,  as  against  the  plaintiff  producing  the  note  on  the  trial,  that 
the  plaintiff  did  not  obtain  the  title  or  the  right  by  which  he  seeks 
to  reooyer  until  after  the  commencement  of  the  suit 

It  is  well  settled,  as  a  general  rule,  that  the  possession  of  such 
note  by  the  plaintiff  producing  it  on  the  trial,  is  prima  facte  evi- 
dence of  his  title,  or  his  right  to  sue  upon  it,  and  that  the  plaintiff 
need  not  be  the  real  or  beneficial  owner  to  entitle  him  to  recover. 

The  owner  may  bring  suit,  or  rather  allow  it  to  be  brought  in  the 
name  of  any  other  person  with  his  assent  And  if  the  plaintiff's 
right  of  action,  whether  as  owner  or  otherwise,  existed  at  the  com- 
mencement of  the  suit,  the  ownership  or  title  can  be  inquired  into 
only  for  the  purpose  of  letting  in  any  defense  or  set-off  the  maker 
would  have  had  as  against  a  former  holder  (when  transferred  after 
maturity  or  with  notice),  or  for  the  purpose  of  showing  that  the 
plaintiff's  possession  of  the  note  is  not  in  good  faith. 

But  all  this  is  aside  from  the  particular  question  above  stated,  aa 
the  main  question  in  this  casa  And,  liberal  as  the  law  is  as  to  the 
person  in  whose  name  the  suit  may  be  brought,  and  in  presuming 
ownership  from  possession,  we  think  it  has  not  gone,  and  ought  not 
to  go,  so  far  as  to  allow  a  party  to  bring  an  action  before  his  right 
of  action  ha^  accrued;  and  whatever  may  be  the  state  of  facts 
which  authorizes  the  suit  to  be  brought  in  the  name  of  any  particu- 
lar person,  that  state  of  facts  must,  as  a  general  rule,  exist  at  the 
time  the  suit  is  instituted  in  his  name.  This,  it  is  true,  would,  in 
ordinary  cases,  be  presumed  from  the  production  of  the  note  by  th|» 
plaintiff  on  the  trial.  But  the  defendant,  we  think,  may  rebut  this 
presumption,  and  defeat  the  action  by  showing  that  the  state  of  facts 
existing  at  the  time  of  the  institution  of  the  suit  did  not  authorize 
the  plaintiff  to  sue. 

It  is  no  substantial  exception  to  this  principle  that  the  purchaser 
of  ft  note  payable  to  order  and  indorsed  in  blank,  may  insert  the 
name  of  himself  or  another  person  as  the  indorsee,  after  suit  brought 
or  even  on  the  trial ;  for  the  insertion  of  the  name  of  an  indorsee 
was  a  necessary  part  of  the  right  acquii*ed  by  the  purchase  and 
vested  in  him  at  that  time. 
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It  may,  perhapB,  also  be  true  (though  as  the  point  is  not  here 
involved  we  do  not  decide  it),  that  the  owner  may  bring  suit  upon  a 
note  payable  to  bearer^  in  the  name  of  another,  without  his  previona 
assent,  and  that  the  suit  may  be  sustained  by  a  subsequent  ratifica- 
tion by  the  latter,  as  in  Gfolder  y.  Fobs,  43  Me.  364,  which  we  think 
went  quite  far  enough  in  sustaining  a  floating  cause  of  action,  upon 
the  principle  of  ratification. 

But  as  a  general  rule  —  and  we  think  the  present  case  {alls  within 
the  general  rule  —  the  plaintiff  can  only  recover  upon  the  cause  of 
action  he  had  at  the  commencement  of  his  suit,  and  is  not  allowed 
to  sue  first  and  obtain  his  cause  of  action  afterward. 

In  the  present  case  it  is  clear  enough  from  the  plaintiff's  own 
testimony  that  he  claimed  to  recover  as  owner  of  the  note,  and  not 
in  behalf  or  in  the  right  of  any  foimer  holder.  He  swears  on  the 
trial  that  he  ^*  now  owns  the  note ;''  but  the  defendant  was  not 
allowed  by  the  justice  to  ask  him  when  he  obtained  it,  nor  whether 
he  had  it  when  the  summons  was  issued,  nor  whether  he  obtained 
it  after  the  suit  was  commenced.  In  denying  the  defendant  th« 
right  to  go  into  this  inquiry,  we  think  the  justice  and  the  circuit 
court  erred. 

The  judgment  of  the  circuit  court  and  that  of  the  justice  must 
be  reversed,  with  costs. 


Mobbhx^  plaintiff  in  error,  v.  MjlCJQULS. 

(MMloh.flt.) 

Lamdhrd  and  t&nani.    Notice  to  quU,    Flowago  ofUmdM. 

Defendant  had  for  many  yean  flowed  plalntiflTB  land  by  a  dam,  pajttig  ■■ 
annual  oompenaation  therefor.  In  .an  action  to  recover  damages  for  aaeh 
flowage,  hMt  that  the  relation  of  landlord  and  tenant  existed  between  tha 
jMurtiefl,  and  that  plidntiff  could  not  reoover  beyond  the  amount  of  the  yearly 
compensation,  without  haying  given  notice  to  quit. 

EanoB  from  a  judgment  on  a  verdict  against  the  plaintiff  in 
error — defendant  below. 

'Cliadtotch  &  Parsons  and  John  Aikinso7i,  for  plaintiff  in  error. 

Ojfrus  Miles  and  F.  ff,  Canfield  for,  defendant  in  error. 
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CooLSY,  J.  The  plaintiffs  in  error,  defendants  below,  were  sued 
to  recover  for  damages  to  the  lands  of  the  plaintiff  below,  caused 
by  the  setting  back  of  water  upon  snch  lands  by  means  of  a  mill- 
dam.  The  dam  appears  to  have  been  erected  by  a  person  through 
whom  the  defendants  derived  title,  and  the  wrong  alleged  against 
them  consisted  in  keeping  it  np  after  they  became  owners.  It 
seems  to  have  been  supposed  by  the  parties  that  the  dam  was 
originally  built,  and  the  land  flowed,  by  permission  of  the  then 
owner  of  such  land,  and  a  license  for  its  construction  and  continu- 
ance was  relied  upon  as  a  defense  to  the  action.  What  the  per- 
mission was,  however,  and  when  and  under  what  circumstances 
and  for  what  consideration  given,  we  are  not  informed  ;  and  we  are 
consequently  wholly  in  the  dark  regarding  some  important  facts 
which  were  taken  for  granted  on  the  argument.  What  does  appear 
very  distinctly  is,  that  the  grantor  of  the  defendants  for  several 
years  occupied  by  flowing  several  acres  of  the  land  of  the  plaintiff, 
paying  him  therefor  a  yearly  compensation ;  that  this  occupation 
continued  until  the  defendants  bought,  and  from  thence  until  the 
bringing  of  the  suit;  that  the  plaintiff  thought  the  compensation 
too  small,  and  insisted  on  its  being  increased,  and  that  various 
negotiations  were  had  with  the  defendants  on  the  subject,  resulting 
in  no  definite  understanding.  There  was  evidence,  however,  from 
which  the  jury  might  be  warranted  in  finding  that  the  plaintiff  hod 
accepted  from  the  defendants,  for  some  years,  the  usual  annual 
compensation  before  paid  by  their  grantor,  and  there  was  no  evi- 
dence and  no  claim  that  the  plaintiff  had  given  to  them  any  notice 
to  terminate  their  occupancy,  except  what  might  be  implied  from 
the  demand  for  increased  compensation,  and  from  a  notification  at 
one  time,  when  the  flash  boards  were  gone,  that  the  dam  must  not 
be  raised  again. 

Had  it  appeared  that  the  plaintiff,  for  a  valuable  consideration^ 
assented  to  the  erection  of  the  dam  in  the  first  place,  and  that  the 
defendants,  or  some  one  through  whom  they  derive  title,  incurred 
expenses  in  reliance  upon  this  permission  before  it  had  been  recalled, 
we  should  have  felt  it  our  duty  to  consider  the  important  and 
difficult  question  discussed  by  counsel,  whether  the  doctrine  of 
equitable  estoppel  is  not  applicable  to  the  case,  and  if  so,  whether 
the  defendants  were  not  at  liberty  to  rely  upon  it,  when  they  were 
seeking  at  law  merely  to  defend  their  possession.  But,  when  the 
record  fails  to  disclose  any  evidence  upon  which  the  jury  could  be 
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apked  to  find  that  the  original  conatmction  of  the  dam  was  in  reliance 
o^ion  any  lioensoy  we  should  wander  from  the  case  if  we  assumed  to 
discuss  the  question  referred  to.  The  most  that  appears  is,  that  the 
plain  tiff  at  one  time  worked  upon  the  dam  when  it  was  being 
repaired ;  but  at  most,  this  only  showed  his  assent  to  the  keeping 
up  of  a  dam  already  built,  and  could  go  no  farther  in  making  out 
an  estoppel  against  withdrawing  the  assent,  than  would  the  accept- 
ance of  compensation  for  the  flowing.  An  equitable  estoppel  may 
arise  where  one  person  has  induced  another  to  act  upon  the 
supposition  that  a  certain  state  of  facts  exists,  which  does  not  exist 
in  fact,  or  has  pursued  a  course  of  conduct  in  respect  to  his  own 
property  or  rights,  which  has  led  another  into  expenditures  which  are 
to  be  lost,  or  into  action  which  is  to  prove  detrimental,  if  the  party 
aq  misleading  is  allowed  afterward  to  assert  rights  inconsistent  with 
epch  previous  course  of  conduct.  We  have  examined  this  record 
with  care,  and  find  nothing  in  it  which  would  Iiave  justified  the 
jury  in  finding  that  the  course  of  the  defendants,  or  of  their  grantor, 
was  changed,  or  that  their  expenditures  were  made  in  reliance  upon 
apy  conduct  or  promise  of  the  plaintiff;  and  we,  therefore,  are  of 
opinion  that  the  question  of  estoppel  is  not  involved. 

The  record  nevertheless  presents  for  consideration  a  question  of 
no  little  importance.  It  was  not  disputed  on  the  trial  that  the 
plaintiff,  for  a  certain  period  at  least,  had  received  an  annual  com- 
pensation  for  the  flowing  of  his  land.  The  questions  in  dispute 
ooncemed  the  quantity  of  land  flowed;  whether  it  had  been 
increased  since  the  defendants  bought;  whether  the  plaintiff  had 
accepted  from  them  the  amount  of  a  certain  bill  for  sawing  in 
satisfaction  of  damages  caused  by  the  flowing  for  a  certain  period, 
and  what  the  measure  of  damages  ought  to  be,  if  it  should  appear 
that  defendants  had  not  established  their  justification.  The  defend- 
ants insisted  that  under  the  facts  shown,  the  relation  of  landlord 
and  tenant  existed  between  the  plaintiff  and  themselves,  and  that 
as  his  tenants  they  were  entitled  to  notice  to  quit  before  they  could 
be  treated  as  wrong-doers ;  and  they  requested  the  circuit  judge  to 
charge  that  "  the  use  by  the  defendants  and  their  grantors  of  the 
dam,  and  the  flowing  for  a  long  number  of  years  for  an  agreed  and 
fixed  compensation,  constitutet  defendants  tenants  of  the  plaintiff, 
and  an  action  cannot  be  maintained  except  for  the  agreed  compen« 
«ation,  without  notice  to  quif  This  request  was  refused,  and  the 
judge  in  effect  charged  that  the  plaintiff's  consent  to  the  flowing 
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ifaB  a  reyooable  license^  and  the  defendants  were  liable  in  this  action 
if  they  continued  the  flowing  after  the  license  had  been  revoked. 

A  license  is  a  permission  to  do  some  act  or  series  of  acts  on  the 
land  of  the  licensor  without  having  any  permanent  interest  in  it 
S  Kent,  452 ;  Cook  v.  SiearnSy  11  Mass.  538 ;  Woodbury  v.  ParshUy^ 
7  N.  H.  »37;  Prince  v.  Case,  10  Conn.  375.  Wolfe  v.  Frost,  4 
S«ndf.  Ch.  91.  It  is  founded  on  pei'sonal  confidence,  and  therefore 
not  assignable.  3  Kent,  452 ;  Browne  on  Stat,  of  Frauds,  §  22.  It 
nay  be  given  in  writing  or  by  parol ;  it  may  be  with  or  without 
cpnsideration ;  but  in  either  case  it  is  subject  to  revocation,  though 
constituting  a  protection  to  the  party  acting  under  it  until  the 
reyocation  takes  place.  Where  nothing  beyond  a  mere  license  is 
contemplated^  and  no  interest  in  the  land  is  proposed  to  be  created, 
the  statute  of  frauds  has  no  application,  and  the  observance  of  no 
formality  is  important  But  there  may  also  be  a  license  where  the. 
understanding  of  the  parties  has  in  view  a  privilege  of  a  less  pre- 
carious nature.  Where  something  beyond  a  mere  temporary  use  of 
the  land  is  promised  ;  where  the  promise  apparently  is  not  founded 
on  personal  confidence,  but  has  reference  to  the  ownership  and 
o<)cupancy  of  other  lands,  and  is  made  to  facilitate  the  use  of  those 
lands  in  a  particular  manner  and  for  an  indefinite  period,  and 
where  the  right  to  revoke  at  any  time  would  be  inconsistent  with 
the  evident  purpose  of  the  permission;  wherever,  in  short,  the 
purpose  has  been  to  give  an  interest  in  the  land,  there  may  be  a 
license  but  there  will  also  be  something  more  than  a  license,  if  the 
proper  formalities  for  the  conveyance  of  the  proposed  interest  have 
been  observed.  What  that  interest  shall  be  called  in  the  law  may 
depend  upon  the  character  of  the  possession,  occupancy  or  use,  the 
promise  is  to  have,  the  time  it  is  to  continue,  and  perhaps  upon  the 
mode  in  which  the  compensation,  if  any,  is  to  be  made  therefor. 
It  may  be  an  easement  or  it  may  be  a  leasehold  interest;  or  if  the 
{Hroper  grant  or  demise  has  not  been  executed  for  the  creation  of 
^tfaer  of  these,  the  permission  to  make  use  of  the  land  may  still 
constitute  a  protection  to  the  party  relying  Upon  it,  until  withdrawn. 

There  was  evidence  in  the  case  from  which  the  jury  would  have 
been  justified  in  finding  that  a  permanent  occupation  of  a  portion 
of  the  plaintiff 's  land  by  flowing  was  contemplated  by  the  under- 
standing between  him  and  the  party  from  whom  the  defendants 
derive  titie.  It  would  be  a  reasonable  inference,  also,  that  the  per- 
mission  for  such  occupation   was  not  founded  in  personal  con- 
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fidence^  but  was  gi^en  in  yiew  of  the  ownership  of  the  mill,  and 
was  designed  to  enable  those  who  should  be  owners  fh>m  time  to 
time  to  make  their  use  of  the  mill  beneficial  to  themselves  and  to 
the  oommutiity  bj  means  of  the  water-power  thus  obtained.  It 
cannot  be  supposed  that  a  right  to  recall  the  permission  at  anj 
time  was  understood  to  be  reserved,  for  this  would  render  it  in  the 
highest  degree  impolitic  and  imprudent  to  rely  upon  and  act  under 
it.  Indeed,  it  is  undeniable  that,  were  the  right  claimed  by 
defendants  fully  assured  to  them  by  proper  grant  or  conveyance,  it  - 
would  be  an  interest  in  the  land,  and  not  a  revocable  license.  And 
being  such  an  interest,  a  deed,  by  the  express  terms  of  the  statute 
of  frauds,  would  be  essential  to  create  it  Comp.  L.,  §  8177; 
Browne  on  Stat,  of  Frauds,  §§  24,  232. 

An  interest  in  lands  for  flowing  is  generally  a  mere  easement 
An  easement  is  a  right  which  one  proprietor  has  to  some  profit, 
benefit  or  lawful  use,  out  of,  or  over,  the  estate  of  another  proprie- 
tor. Ritger  v.  Parlier,  8  Cush.  145;  Washb.  on  Easements,  4. 
It  does  not  displace  the  general  possession  by  the  owner  of  the  land, 
but  the  person  entitled  to  the  easement  has  a  qualified  possession 
only,  so  far  as  may  be  needful  for  its  enjoyment  Washb.  on  Ease- 
ments, 8.  But  there  may  also  be  a  tenancy  in  respect  to  the  lands 
fiowed,  or  to  the  right  to  fiow.  A  tenancy  exists  where  one  has  let 
real  estate  to  another,  to  hold  of  him  as  landlord.  When  duly 
created  and  the  tenant  put  in  possession,  he  is  owner  of  an  estate 
for  the  time  being,  and  has  all  the  usual  rights  and  remedies  of  an 
owner  to  defend  his  possession.  But  a  tenancy  does  not  necessarily 
imply  a  right  to  complete  and  exclusive  possession ;  it  may,  on  the 
other  hand,  be  created  with  implied  or  express  reservation  of  a  right 
to  possession  on  the  part  of  the  landlord,  for  all  purposes  not  incon- 
sistent with  the  privileges  granted  to  the  tenant  One  who,  on  the 
land  of  another,  puts  in  a  single  crop  on  shares,  is  held  not  to  be  a 
lessee.  Hare  v.  Oeleyy  Cro.  Eliz.,  §  143.  But  this  does  not  seem 
to  be  because  his  possession  is  not  exclusive ;  but  because,  it  being 
for  the  interest  of  the  owner  of  the  land  that  they  should  be  tenants 
in  common  of  the  growing  crop,  their  contract  will  be  presumed  to 
have  contemplated  that  relation.  See  Bishop  v.  Doty^  1  Vt  37 ; 
IJradish  v.  Schenck,  8  Johns.  151 ;  De  Mott  v.  Hagermariy  8  Cow, 
220.  And  in  the  leading  case,  while  it  is  held  that  there  is  no 
tenancy  if  the  ai2:reement  is  for  a  single  crop,  it  is  said  it  will  be 
*  otherwise  if  it  be  for  two  or  three  crops."     Har$  v.  Celeyy  Cro. 
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§  143.  Though  doubtless  the  owner  of  the  land  might,  in 
that  case  equally  as  in  the  other,  retain  the  general  possession^ 
while  the  cnltirator  would  have  the  qualified  possession  essential  for 
his  purposes.  In  any  case,  the  intent  of  the  parties,  as  gathered 
from  their  contract,  would  be  the  governing  consideration  in  deter-  « 
mining  the  nature  of  the  relation  between  them,  and  the  proposed 
duration  of  that  relation  would  be  one  of  the  most  important 
ciroumstauces  to  be  considered  in  arriving  at  that  intent 

The  evidence  in  the  case  at  bar  showed  clearly  tbit  the  flowing 
by  defendants  was  of  a  nature  to  exclude  all  use  of  the  land  by  the 
plaintiff  for  agricultural  purposes.  An  agreement,  giving  or  con- 
tinuing to  them  this  right,  may  consequently  be  fairly  supposed  to 
contemplate  the  giving  of  an  exclusive  possession.  Whether  it  was 
not  consistent  with  this  agreement  that  the  plaintiff  should  retain 
9ome  right  to  make  use  of  the  same  land,  we  need  nob  consider, 
since  there  can  be  no  question  that  a  legal  right  to  flow  would 
exclude  any  occupation  inconsistent  therewith.  The  evidence 
tended  to  show  that  this  right  to  flow  was  to  be  for  an  indefinite 
period,  and  on  payment  of  an  annual  compensation.  The  agree- 
ment therefor,  however,  does  not  appear  to  have  been  in  writing, 
and  it  was  consequently  void  under  the  statute  of  frauds.  But  we 
think  that  if  the  privilege  had  been  granted  by  deed,  a  tenancy 
would  have  been  created.  All  the  usual  incidents  of  a  tenancy 
would  have  existed ;  possession  by  the  grantee  with  right  of  enjoy- 
ment, and  an  annual  return  for  such  enjoyment,  which,  whether 
called  rent  or  not,  would  have  been  rent  in  fact  Browne  on  Stat 
of  Frauds,  §  28 ;  Taylor's  Land.  &  Ten.,  §  31 ;  Mumfordy.  WliUtiey, 
15  Wend.  380. 

It  only  remains  to  consider  whether  the  parol  agreement,  being 
invalid  under  the  statute  of  frauds^  was  good  for  any  purpose. 
That  statute  permits  leases  for  a  year  to  be  created  by  parol.  It  has 
always  been  held  that  a  parol  lease  for  more  than  a  year,  reserving 
an  annual  rent,  under  which  the  lessee  has  been  put  in  possession, 
was  good  as  a  lease  from  year  to  year  until  terminated  by  notice. 
Clayton  v.  Blakeyy  8  T.  B.  3;  People  v.  RicJcert,  8  Cow.  226; 
McDowell  V.  Simpson^  3  Watts,  129.  We  think  this  ruling  applicable 
to  the  present  case,  and  that  the  defendants  were  entitled  to  have 
the  jury  instructed  in  accordance  with  their  request  as  aboTe  grv^n. 

For  the  error  of  the  judge  in  refusing  that  req  lest,  tie  ji  dgmenl 
must  be  reversed,  with  costs,  and  a  new  trial  ordered. 
Vol.  IX.— 17 
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BiVBDiCT,  plaintiff  in  error,  y.  Baohbldib. 

(MMloll.4».) 

Lord^i  day — retieindiing  eoniraet  on, 

A  eontittei  whkh  oould  not  be  lawfully  made  on  Sunday,  cauioi.  If  lawMlf 

made,  be  rescinded  on  that  day. 

Thb  opinion  states  the  facts  sufficiently. 

A  ff.  Riley f  for  plaintiff  in  error. 

Mason  dk  Melendy  and  John  B.  Shipmany  for  defendant. 

Oraves,  J.  The  parties  exchanged  horses  on  the  8th  of  Maj,  1867* 
Bachelder,  claiming  to  have  been  defrauded  in  the  trade,  took 
•teps  on  the  19th  of  May,  which  was  Sunday,  to  rescind  the  con* 
tract  His  purpose  was  to  place  himself  in  position  to  retake  the 
horse  he  had  traded  away.  These  steps  were  sufficient  to  produce 
that  consequence,  unless  rendered  abortive  by  being  done  on  Sun- 
day. Bachelder  then  brought  replevin,  and  the  only  question  is^ 
whether  the  trade  was  undone  by  what  occurred  at  that  time,  and 
on  that  point  we  think  the  referee  was  correct  when  he  said  in  his 
first  report, ''  that  the  rescission  of  a  contract  requiring  certain  for- 
mulsd  to  be  gone  through  with  by  the  party  making  the  same,  is  as 
much  a  matter  of  business  as  that  of  making  the  contract  itself.'' 
As  the  original  contract,  because  of  its  nature,  oould  not  have  been 
lawfully  made  on  Sunday,  so  neither  could  the  acts  and  steps  needed 
for  its  undoing  be  lawfully  done  on  that  day.  The  one  was  ai 
dearly  forbidden  work  and  business  as  the  other. 

The  judgment  must  be  reversed  with  ootts,  and  a  new  trial 
ordered. 
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Damagu — m&uim^  of  io  <m$wila^^dliff  kepi  o^  iif  «f/^ 

One  wTongf  oily  kept  oat  of  an  office  of  profit,  by  a  claimant  thereto,  la  entitled 
to  recover  as  damages  the  whole  official  oalary,  without  dedaction  for  the 
■ervioee  of  the  incumbent.  , 

Infobmation  in  the  nature  of  quo  foarrafUo. 

William  A.  Moore  and  Theodore  Romeyn,  for  respondent 

K  W.  Meddaugh  and  George  V,  N.  Lothropy  tor  relator. 

Campbbll,  J.  In  this  case^  which  is  a  proceeding  in  quo  war* 
ranio,  originating  in  this  court,  the  defendant  was  convicted  of  an 
unlawful  intrusion  into  the  office  of  treasurer  of  Wayne  county,  the 
proceeding  having  been  commenced  at  once  after  the  beginning  of 
the  official  term  in  1867,  and  the  ouster  laid  as  of  the  earliest  period 
of  that  term. 

Judgment  having  be^n  rendered  in  favor  of  the  relator,  he  filed 
his  suggestion  of  damages,  under  section  5,297  of  the  compiled  laws, 
and  they  have  been  assessed  at  $3,347.33,  Deing  confined  to  the  offi- 
cial salary,  without  fees  or  other  perquisites. 

Motion  being  made  for  judgment,  it  is  opposed,  on  the  ground 
that  the  judge  before  whom  the  issue  was  sent  down  to  be  tried 
refused  to  allow  in  reduction  of  damages  evidence  of  the  value  of 
Miller's  services,  or  of  Benoit's  earnings  in  other  pursuits  while 
kept  out  of  the  office,  or  that  Benoit  did,  and  offered  to  do,  nothing 
toward  the  discharge  of  the  official  duties. 

Before  considering  the  principal  legal  questions  touching  the 
measure  of  damages,  a  preliminary  question  requires  attention.  It 
is  claimed  that  Miller,  having  been  in  office  during  the  preceding 
term,  was  bound  to  hold  over  until  his  successor  was  elected  and 
qualified,  and  that,  as  Benoit  did  not  qualify  until  after  the  judgment 
of  ouster.  Miller's  right  to  the  salary  and  his  duty  to  hold  over  con- 
linued. 

It  would  be  a  sufficient  answer  to  this  to  refer  to  the  judgment 
alri'ady  given,  which  is  conclusive  against  any  pretense  of  a  lawful 
holding  over.    That  would  have  been  a  complete  defense  to  th« 
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original  action,  if  there  had  been  any  foundation  for  the  claim.  But 
there  is  no  foundation  whatever  for  any  such  pretext  The  defense 
in  this  case  rested  upon  a  new  election,  and  a  title  thereby,  certified 
by  the  proper  authority  to  be  in  Miller,  and  his  taking  steps  to 
qualify.  That  action  precluded  Benoit  from  qualifying,  and  his 
attempt  to  do  so  would  probably  have  been  nugatory.  He  could 
not  be  compelled  to  tender  his  qualifying  papers  to  officers  who  had 
already  acted,  or  who  had  no  evidence  of  his  rights.  The  law 
expressly  allows  an  officer  ousted  by  another  to  qualify  after  he 
obtains  judgment  in  his  favor.  Gomp.  L.,  §  5295;  People  v.  Jfay- 
worm,  5  Mich..  146 ;  People  v.  Miller,  16  id.  56. 

The  effect  of  this  judgment  is  to  decide  that,  from  the  beginning 
of  the  official  term,  in  the  year  1867,  Miller  was  in  office  wrongfully, 
and  Benoit  was  during  that  whole  time  wrongfully  excluded.  His 
right  to  damages  covers  the  whole  time  of  exclusion. 

The  only  question,  therefore,  is  whether  any  deduction  should 
have  been  made  from  the  official  salary,  for  Miller's  services,  or 
Benoit's  outside  profits  and  earnings. 

The  case  finds  expressly  that  the  whole  office  and  contingent 
expenses,  and  the  services  of  the  deputy  and  clerks,  were  paid  by 
Wayne  county.  No  expenditures  of  Miller  are  in  controversy,  for 
he  had  none  to  make.  There  are  no  ascertainable  pecuniary  deduc-^ 
tions  in  question. 

We  do  not  find  any  reason  or  authority  for  holding  that  the  good 
faith  of  the  intruder  can  make  any  difference  touching  the  pecuniary 
value  of  the  office  to  the  person  kept  out.  His  damages  are  to  be 
measured  by  what  he  has  lost,  and  his  loss  cannot  be  lessened  by  any 
such  consideration.  In  the  present  case,  however,  it  is  admitted 
Miller  knew  all  the  facts  which  gave  the  legal  right  to  the  relator, 
and  whether  he  knew  the  law  or  not,  he  must  be  held  responsible 
for  such  knowledge;  and  so  he  has  neither  equity  nor  legal  claim  to 
favor  on  any  such  ground. 

The  case,  therefore,  is  very  free  from  disturbing  elements,  and  the 
principles  which  ought  to  settle  it  are  not  complicated.  There  are 
not  many  decisions  fixing  special  rules  for  the  measure  of  damages, 
but  there  are  familiar  principles  which  will  enable  us  to  come  to  a 
safe  conclusion. 

The  old  remedy  for  disseisin  of  offices  of  profit  seems  to  have 
been  by  assize,  and  the  suit  was  allowed  by  analogy  to  proceedings 
for  the  recovery  of  possessions  in  lands  and  their  appurtenances.— 
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Com.  Dig,  "Aflfliae"  (B.  1),  (B.  2);  Bac  Ab,,  «  ABdse,*'  "Office.'' 
So  far  as  this  analogy  holds,  it  would  not  permit  any  deduction 
from  the  recovery  of  damages  based  on  personal  serrices  of  the  dis- 
seisor,  or  on  the  outside  profits  of  the  disseisee. 

It  is  no  answer  to  an  action  for  mesne  profits  that  the  plaintiff 
has  made  more  money  in  other  business  than  he  would  have  done 
by  farming.  And  it  would  be  a  strange  doctrine^  to  hold  that  a 
trespasser  could  claim  compensation  for  his  personal  services  in 
clearing  or  improving  land  against  the  owner's  claim  of  entry.  But 
none  of  these  analogies  are  perfect,  and  it  might  not  be  quite  safe 
to  follow  them  implicitly,  although  the  law  concerning  trespassers 
and  disseisors  of  all  kinds  is  not  subject  to  very  many  variations. 

In  such  offices  as  the  one  now  in  question,  there  are  very  few,  if 
any,  duties  which  cannot  be  performed  by  deputy.  There  are 
duties  for  which  no  specific  payment  is  made,  and  which  are  com* 
pensated  by  the  salary,  and  there  are  duties  which  are  paid  for  by 
fees,  or  other  perquisites,  only  earned  by  performing  those  specific 
duties.  There  may  be  reason  for  deducting  from  any  official  earn- 
ings the  actual  cost  of  obtaining  them,  which  would  have  been 
entailed  on  any  person  who  might  have  held  the  office. 

It  is  difficult  to  see  how  any  such  question  could  arise  here, 
because  all  that  expense  is  paid  by  the  couhty.  How  far  there 
might  be  a  recovery  for  separate  perquisites  for  actual  services  ren- 
dered to  individuals  or  to  the  public,  but  which  might  or  might 
not  have  become  necessary  and  might  not  have  been  called  for,  we 
are  saved  from  considering  by  the  withdrawal  of  the  claim  for  those 
items.    The  claim  left  is  very  simple. 

The  official  salary  is  not  made  dependent  on  the  amount  of  work 
actually  done  by  the  treasurer,  and  does  not  require  his  personal 
services  to  any  considerable  extent  He  would  not  forfeit  it  by 
leaving  the  bulk,  or  possibly  the  whole,  of  his  substantial  duties  to 
the  deputy  and  clerks.  He  would  not  necessarily  lose  it  even  by 
misconduct  unless  removed  from  office.  It  is  given,  no  doubt,  on 
the  theory  that  a  treasurer  is  worth  so  much  to  the  county ;  but  not 
upon  any  specific  apportionment  whereby  the  value  of  his  time  and 
his  sagacity,  and  his  charaater,  and  his  business  knowledge  can  be 
determined  separately.  But  whatever  may  be  the  basis  of  the 
allowance,  it  is  fixed  upon  the  theory  that  it  will  usually  be  paid  to 
a  person  who  has  been  selected  by  the  electors  or  appointing  power 
as  a  desirable  incumbent    The  amount  of  personal  labor  done  by 


134  MZOHIGAK, 


People  ez  leL  Benoii  t.  MiUor. 


the  ofSoer  oan  form  bat  a  nnall  part  of  hia  olaim  to  the  salary  in 
Buoh  an  offioe  aa  this,  and  he  may  be  rnnoh  less  oompetent  than  kit 
deputies. 

But  whether  it  be  or  be  not  important  that  this  pwsonal  labor 
should  be  expended — and  in  some  offioes  it  must  be — the  inquiry 
here  is,  how  far  it  oan  be  regarded  as  proper  to  make  the  person 
who  has  been, kept  out  of  the  office  pay  for  the  senrioes  of  the 
wrong-doer.  They  are  not  senrioes  done  for  him  personally.  They 
are  not  serrioes  done  at  his  request,  or  by  his  consent  They  are 
services  which  it  must  be  assumed  he  would  have  been  willing  to 
perform  himself,  if  not  preyented  by  the  intruder. 

No  rule  of  law  permits  one  to  nudce  another  his  debtor  in  spite  of 
his  protest  and  against  his  wilL  There  are  some  oases  where  the  law 
raises  an  implied  assumpsit  though  there  has  been  no  express  agre^ 
ment,  but  none  where  it  could  be  raised  in  fliTor  of  a  naked  tres- 
passer. The  money  which  MiUer  received  from  the  county  was  paid 
to  him  because  he  was  an  officer  de  fadOy  and  as  the  perquisites  of 
offioe,  and  not  for  private  services  independent  of  official  charactea 
Having  received  it  as  official  property  he  must  restore  it  as  'such. 
An  intermeddler  might  as  well  charge  a  commission  on  rents 
collected  of  tenants  without  authority  from  the  landlord,  as  an 
intruder  into  office  claim  pay  for  his  personal  services  from  the  legal 
DfiEcer  whom  he  has  kept  out  MiUer's  services  were  not  rendered 
with  any  design  of  benefiting  Benoit  He  cannot  now  assume  the 
position  that  he  was  an  agent,  or  servant,  or  a  benefiictor.  Where 
there  are  no  relations  there  can  be  no  duties,  and  no  daim  for 
services. 

There  is,  we  think,  no  foundation  for  any  claim  to  a  deduction  on 
account  of  Benoit's  profitable  use  of  the  time  during  which  he  was 
kept  out  In  private  dealings,  whether  of  individuals  or  private 
corporations,  a  person  wrongfiilly  excluded  from  service  or  office 
may  be  fairly  expected  to  do  what  he  can  to  gain  employment,  and 
if  he  gets  it,  he  should  not  be  allowed  double  pay  for  time  which 
belongs  to  his  employer ;  but  should  receive  no  more  for  his  damages 
than  he  has  suiTered.  But  this  is  on  the  ground  that  aQ  private 
relations  of  that  kind,  by  whatever  name  they  may  be  called,  really 
rest  more  or  less  on  contract ;  and  actions  for  such  injuries  are  very 
much  governed  by  the  rules  applicable  to  contract  No  deduction 
can  be  claimed  for  time  which  does  not  belong  to  the  employer. 
GMgerr.  Harris,  19  Mich.  209. 
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Public  offices  have  always  been  regarded  as  resting  on  verj  differ- 
ent gronnds.  A  person  who  nsnrps  pnUic  office  commits  a  punish- 
able misdemeanor,  where  the  public  and  not  the  person  excluded  is 
the  party  directly  injured.  The  perquisites  are  annexed  to  the  office 
as  such  on  gronnds  of  public  policy^  and  do  not  change  their  legal 
character  by  the  amount  of  labor  inyolyed  in  the  official  duties. 
There  are  sinecure  or  honorary  offices,  there  are  offices  which  may 
be  fulfilled  entirely  or  chiefly  by  deputy,  and  there  are  offices  where 
every  thing  must  be  done  in  person.  The  assise  lay  in  the  one  case 
as  well  as  in  the  other,  and  lay  for  the  deprivation  of  office  and  of 
official  perquisites.  It  sounded  in  tort  and  not  in  assumpsit,  and 
recognized  no  relation  between  the  party  wronged  and  the  wrong- 
doer.  The  right  to  a  deduction  can  only  spring  from  a  d  uty  depend- 
ent on  a  legal  relatiGn.  The  mere  wrong-doer  must  be  regarded  as 
acting  throughout  in  defiance  of  his  adversary,  and  as  a  stranger  to 
him  in  all  respects. 

It  was  well  suggested  by  the  relator's  counsel  that  salaries  are  not 
universally  fixed  at  a  rate  beyond  what  might  be  earned  in  other 
porsuits,  by  men  sdeetod  to  fill  the  offices.  There  are  very  few  cases 
where  it  would  be  a  serious  pecuniary  damage  to  be  kept  out,  and 
many  where  it  would  probably  be  profitable  to  be  excluded.  But 
the  common  law,  and  every  system  ^f  law,  recognizes  the  ta^t  that 
it  is  a  positive  wrong  to  'exclude  a  rightful  claimant  from  office, 
whether  of  pecuniary  value  or  not  The  only  difference  is,  that 
under  a  pamniary  standard  the  damages  are  not  so  purely  discre* 
tionary  as  wheva  Am  office  is  honorary.  But  it  would  lead  to  very 
absurd  results  if  the  ptmmkum  of  damages  could  be  Fedncedby  oni^ 
side  earnings. 

Jadgmsnt  must  be  mdered  on  the  verdiot  fbr  the  damages 
with 
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k  telegraph  company  ouinoi— bj  a  notice  printed  on  a  blank  on  which  a: 
•age  is  written  that  it  will  not  be  liable  unless  the  message  is  repeated^ 
lelieye  itself  from  liabHitj  for  a  negligent  failore  to  deliver  a  message,  aol 
repeated,  after  it  was  reoeiTed  at  the  office  to  which  it  was  addressed. 

In  an  action  against  a  telegraph  company,  for  damages  for  the  non^eliToiy  of 
a  telegram,  requesting  oil  to  be  shipped  "  as  soon  as  possible,"  the  plaintiff 
may  reooyer  the  cost  of  the  message,  the  advance  in  the  price  of  freight,  and 
his  expenses  incurred  by  reason  of  the  failure  to  deliver  Uie  message,  bd 
not  the  profit  that  he  might  have  made  on  the  oil,  had  the  message  besA  d»> 
ttvered  and  the  oil  sent  in  due  time.    (Bee  note,  p,14S^,) 

Thb  opinion  contains  all  the  fiMts  giyen. 

Alfred  Sayre,  for  plaintiff  in  error. 

(XarUs  S  Blbert^  for  defendant  in  error. 

Bblfobo,  J.    The  marked  abiliiy  whioh  has  charaotemed  the 
argnment  of  this  oase  makes  it  important  to  examine  with  great 
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oare  the  principles  involved.    The  declaration  contains  three  counts. 

It  is  averred  that  the  plaintiff^  on  the  5  th  day  of  December,  1864^ 

employed  the  defendant  to  transmit  from  Denver,  in  Colorado,  and 

deliver  to  Ashton  and  Tait»  in  Nebraska  City,  in  Nebraska^  the 

following  message : 

'<  Denver,  DM^mber  6, 1864. 
'  Ashton  ft  Tait,  Nsbrtuka  OUy : 

"  Ship  oil  as  soon  as  poesible,  at  verj  best  ratea  jon  can. 

"  WILLIAM  eRAHAH.'' 

It  is  farther  alleged  that,  in  consideration  of  the  sum  of  $6.00» 
then  paid,  the  defendant  accepted  and  agreed  to  deliver  the  same^ 
but  that,  by  reason  of  the  unskillfulness,  negligence  and  want  of 
care  of  the  servants  and  employees  of  the  company,  the  message 
was  not  transmitted  and  delivered,  by  means  whereof  the  said  Ashton 
and  Tait  did  not  ship  the  oil  as  requested,  and  the  plaintiff  was 
compelled  to  pay  higher  rates  of  freight  on  the  same,  amounting  to 
the  sum  of  $500,  and  also  that  the  plaintiff  lost  great  gains  and 
profits  by  the  delay  thus  caused  in  not  shipping  said  oil,  amounting 
to  the  sum  of  <(1,500,  and  was  otherwise  put  to  great  expense  and 
incurred  great  loss  and  damage. 

The  defendants,  for  answer,  plead  the  general  issue  and  founvpecial 
pleas.  In  the  special  pleas  it  was  alleged  that,  at  the  time  of  the 
delivery  of  the  several  telegraphic  messages,  in  the  several  counts 
of  the  declaration  mentioned,  the  plaintiff  was  notified  and  informed 
that^  in  order  to  guard  agtiinst  mistakes  in  the  transmission  of  mes- 
sages over  the  lines  of  the  defendants  from  Denver  to  Nebraska 
City,  every  message  of  importance  ought  to  be  repeated  by  being 
sent  back  from  the  station  at  which  it  is  to  be  received  to  the  station 
from  which  it  is  originally  sent,  and  that  the  defendant  would  charge 
fifty  per  cent  more  for  repeating  each  message  than  for  sending  or 
transmitting  such  message  without  repeating  the  same ;  and  that» 
while  the  defendant  would  use  every  precaution  to  insure  correct^ 
ness,  the  said  defendant  would  not  be  responsible  to  the  plains 
tiff  or  to  any  other  person  for  mistakes  or  delays  in  the  transmission 
or  delivery  of  repeated  messages,  beyond  an  amount  exceeding  five 
hundred  times  the  amount  paid  for  sending  the  message,  and  that 
the  said  defendant  would  not  be  responsible  for  mistakes  or  delays 
arising  from  interruptions  in  the  working  of  the  telegraph  of  the 
said  defendants,  nor  for  any  mistake  or  omission  of  any  other  com^ 
pany  over  whose  lines  a  message  should  be  sent  to  reach  the  place 
Vol.  IX.— 18 
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of  destination.  It  is  farther  alleged  that  the  plaintiff,  well  knowing 
the  premises,  did  not,  at  the  time  of  delivering  the  messages,  in  the 
declaration  mentioned,  to  the  defendant,  nor  at  any  time  before  or 
since,  request  the  defendant  to  repeat  the  messages  by  sending  the 
same  back  from  Nebraska  Gity  to  Denver,  nor  did  the  plaintiff  pay 
or  offer  to  pay  to  the  defendants  the  sum  or  price  charged  by  the 
said  defendants  for  repeating  the  said  several  telegraphic  messages^ 
To  these  several  special  pleas  a  demurrer  was  filed  and  sustained. 
The  defendant  went  to  trial  on  the  general  issue,  and  the  jury  re* 
turned  a  verdict  for  the  plaintiff,  and  assessed  his  damages  at 
$1,039.69.  The  motion  for  a  new  trial  having  been  overruled,  the 
cause  comes  here. 

The  first  error  assigned  is  the  sustaining  of  the  demnmr  to  the 
q>ecial  plea& 

It  is  claimed  by  the  plaintiff  in  error  that  Graham,  having  sub* 
scribed  to  the  conditions  printed  on  the  back  of  the  paper  on  which 
the  dispatch  was  written,  is  not  only  chargeable  with  notice  of  them^ 
but  that  his  right  to  recover  is  limited  thereby.  It  is  further 
insisted  that,  not  having  requested  the  defendant  to  repeat  the 
message,  he  thereby  released  the  company  from  liability.  It  is  no 
longeitt  question  of  doubt  that  a  telegraph  company  has  the  right 
to  make  reasonable  rules  and  regulations  for  the  proper  conducting 
of  its  ordinary  telegraphing  business,  and  this  right  has  been  recog* 
nized  by  many  of  the  States  by  statutory  enactments,  and  in  others 
by  decisions  of  their  courts ;  but,  while  this  is  the  case,  the  doctrine 
has  nowhere  been  carried  to  the  length  of  exempting  them  firom  all 
responsibility  for  a  want  of  fldelily  and  care  in  the  exercise  of  the 
employment  which  they  undertake  to  prosecute.  There  are  duties 
they  owe  the  public  arising  out  of  the  nature  of  their  employment 
which  it  would  be  impolitic  and  inexpedient  to  suffer  them  to 
diminish  or  evade.  Among  these  duties  may  be  mentioned  the 
obligation  to  employ  competent  and  skillful  operators  and  other 
agents  and  servants,  in  all  respects  competent  for  the  discharge  of 
their  particular  duties;  and  further,  to  see  that  they  not  only 
possess  such  skill,  but  that  it  is  continually  applied  in  ttie  particu- 
lar business  in  which  they  are  engaged.  They  cannot  refuse  to 
receive  and  forward  messages,  nor  select  the  pwsons  for  whom  they 
will  act  They  must  send  for  every  person  who  may  apply  at  a 
imiform  rule  without  any  undue  preference,  and  according  to  estab- 
lished  rules  and  regulations  applicable  to  aU  alike.    In  the  case  of 
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BKs  T.  American  Telegraph  Co.,  13  Allen,  ^4,  BiasLow,  Cb.  J., 
fays:  ''There  can  be  no  doubt  that  in  the  ordinary  employments 
and  oocnpations  of  life  men  are  bound  to  the  use  of  due  and  reaeona* 
ble  caie,  and  are  liable  for  the  oonseqnencee  of  careleBsness  or  negli- 
^noe  in  the  conduct  of  their  business  to  those  sustaining  loss  or 
damage  thereby.  We  can  see  no  reason  why  this  rule  is  not  appli- 
cable to  the  business  of  transmitting  messages  by  telegraph.  But 
the  rule  does  not  operate  so  as  to  prevent  parties  from  prescribing 
reasonable  rules  and  regulations  for  the  management  of  the  business^ 
or  establishing  special  stipulations  for  the  performance  of  services^ 
which,  if  made  known  to  those  with  whom  they  deal,  and  directly 
or  by  implication  assented  to  by  them,  will  operate  to  -abddge  their 
general  liability  at  common  law,  and  to  protect  them  from  bung 
held  responsible  for  unusual  or  peculiar  hazards  which  are  incident 
to  particular  kinds  of  business.  Of  course  a  party  cannot,  in  such 
way,  protect  himself  against  the  consequences  of  his  own  fraud,  or 
gross  negligence,  or  the  fraud  or  gross  negligence  of  his  servants  or 
agents,  nor  can  he  escape  all  liability  or  responsibility  in  the  per- 
formance of  the  service  or  duty  which  he  undertakes.  Nor  can 
there  be  any  difficulty  or  danger  in  the  application  of  thia  principle 
so  long  as  it  is  kept  within  a  proper  limit.  That  limit  is  found  by 
requiring,  in  all  cases,  that  the  conditions  and  regulations  by  which 
a  party  seeks  to  limit  his  liability  in  the  conduct  of  his  business 
shall  be  reasonable.  Such  only,  by  the  rules  of  law,  can  a  party  be 
permitted  to  prescribe,  and  to  none  other  can  those  who  deal  with 
them  be  held  to  yield  their  assent" 

This  brings  us  to  the  question,  whether  the  rule  relied  on  by  the 
defendants  in  the  special  pleas,  and  which  is  set  up  in  defense  of 
the  plaintiff's  claim,  is  a  just  and  reasonable  one,  and  such  as  they 
have  a  right  to  prescribe,  and  by  which  the  plaintiff  was  bound. 

It  has  been  remarked  by  an  eminent  lawyer,  *'  that  when  rules 
and  regulations  are  in  derogation  of  common  right,  or  are  intended 
to  restrict  and  limit  liabilities  to  which  the  company  would  other- 
wise be  subject,  by  reason  of  the  duties  imposed  upon  it  by  law,  or 
the  nature  of  its  engagement,  the  validity  of  snch  rules  and  regula- 
tions is  a  question  of  law."  Accepting  this  as  true,  how  stands  the 
rule  relied  upon  in  the  special  plea?  The  gist  of  the  action  is  the 
fSulure  to  deliver  the  message.  The  complaint  is  not  that  the 
message  was  incorrectly  sent  or  that  it  was  inaccurately  taken  off 
Qie  wira  at  Nebraska  City.    If  this  was  the  gravamen  of  the 
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action,  we  might  hold  with  the  Eentacky  and  Massaohaaetts 
oonrtBy  that  it  was  the  duty  of  the  plaintiff  to  insnie  its  aoca- 
raoy  by  haying  it  repeated.  Bat  how  could  the  failnre  to  deliver 
the  message  be  avoided  by  paying  for  having  it  repeated  ?  Can 
it  be  said  that  the  operator  at  the  other  end  of  the  line  coidd 
msare  the  safe  delivery  of  a  message  by  repeating,  when  the  neg- 
ligence which  occasioned  the  f&ilure  occurred  after  the  receipt 
of  the  message?  The  object  of  repeating  a  message  is  to  cor- 
rect errors  and  not  to  avoid  delays  in  delivering  it.  After  trans- 
mission an  incorrect  message  could  be  sent  out  and  delivered  aa 
speedily  as  if  it  had  been  verified  and  proved  to  be  perfectly  accu- 
rate. Delays  in  the  delivery  of  a  message  result  from  causes  alto- 
gether different  firom  those  which  produce  mistakes  in  transmission, 
and  it  is  reasonable  that  rules  of  limitation  or  exemption  should  be 
adapted  to  the  nature  of  the  case.  Scott  and  Jamigan  on  the  Law 
of  Telegraphs,  §  113.  A  message  may  be  correctly  transmitted  from 
one  point  to  another,  may  be  correctly  taken  off  the  line,  and  the 
agept  of  the  company  may,  through  inattention,  fail  to  deliver  it  to 
the  party  to  whom  it  is  directed.  It  would  hardly  be  contended 
that  in  this  case  the  company  could  shield  itself  under  the  condition 
that  the  party  sending  the  message  failed  to  pay  for  having  it 
repeated.  The  mere  fiu)t  of  having  it  repeated  could  not  have 
insured  its  delivery.  The  failure  to  deliver  is  not  caused  by  imper- 
fection of  instruments  and  appliances,  by  electrical  changes,  or  by 
a  break  of  the  line  at  an  intermediate  point,  but  by  the  negligence 
of  the  operator,  and  against  this  inattention  and  want  of  care  these 
rules  and  regulations  cannot  provide.  To  support  the  reasonable- 
ness of  the  conditions  attached  to  the  message,  our  attention  has 
been  called  to  the  case  of  Sttis  v.  American  Telegraph  Co^  noticed 
above.  The  counsel  citing  this  case  must  have  overlooked  the 
remarks  of  the  chief  justice,  on  page  238 :  ^  It  is  hardly  necessary 
to  say  that  the  question,  whether  the  mistake  or  error  in  the  dis- 
patch would  have  been  prevented  or  corrected  by  the  repetition  of 
the  message,  in  conformity  to  the  regulations  established  by  the 
defendants,  does  not  appear  to  have  arisen  at  the  trial  Whether  it 
would  have  done  so  was  a  question  of  fact  for  the  jury.  Of  course 
the  defendants  would  be  liable  for  any  negligence  causing  damage, 
which  would  not  have  been  prevented  by  a  compliance  with  theet 
roles.'' 
Until  the  plaintiff  in  error  can  show  that  the  fidlure  to  tranamit 
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«nd  deliyer  the  message  coald  have  been  prevented  by  haying  it 
repeated,  the  above  case  can  be  of  little  avail  to  him.  The  next 
authority  relied  on  is  that  of  Camp  v.  Western  Union  Telegraph  CofiP- 
pany,  1  Mete.  (Ky.)  166.  In  this  case  the  company,  by  way*  of 
defense,  relied  upon  a  notice  of  the  terms  and  conditions  on  whicli 
messages  were  received  by  it  for  transmission,  and  which  are  th6 
nme  as  those  relied  on  here.  Simpson,  J.,  says:  '^ There  is  no 
allegation  in  the  plaintiff's  petition  that  the  mistake  was  occa* 
doned  by  negligence,  or  was  the  result  of  incompetency  or  want 
of  proper  skill  on  the  part  of  the  agents  who  were  employed  by  the 
company  to  act  as  operatives  in  the  sending  and  receiving  of  dis- 
patches; Imt  the  failure  of  the  company  to  comply  with  its  contract 
to  transmit  the  message  correctly  is  alone  relied  upon  as  the  founder 
tion  of  the  plaintiff 's  right  to  a  recovery  in  the  action,^  It  will  be 
observed  that  the  case  at  bar  and  the  case  cited  differ  in  other  par- 
ticulars. Here  the  plaintiff  charges  that  failure  to  transmit  and 
deliver  the  message  was  occasioned  by  **  the  carelessness,  negligence 
and  want  of  skill  of  the  defendants  and  their  agents,  and  through 
want  of  due  care  and  attention  to  their  business."  Here  the  act 
complained  of  is  the  failure  to  deliver  the  message,  while  in  the 
case  cited  the  message  was  transmitted  and  delivered,  but  there  was 
a  mistake  made  in  the  tenor  of  the  dispatch,  making  it  read  six* 
teen  cents  a  gallon  instead  of  fifteen  cents,  as  written  by  the  sender 
While  we  hold  that  it  is  competent  for  the  company  to  provide  by 
rules  and  regulations  against  the  unforeseen  disarrangement  of  elec- 
trical apparatus  and  the  imperfection  necessarily  incident  to  the 
transmission  of  signs  and  words  by  electricity,  yet  it  must  be  con- 
ceded that  these  forces  or  accidents  do  not  affect  the  ability  of  the 
company  to  deliver  the  message  to  the  party  addressed,  after  it  has 
been  taken  off  the  wires  and  reduced  to  writing.  What  is  needed 
ko  secure  delivery  is  fidelity,  and  to  this  the  company  is  bound  in 
all  messages.  In  the  case  of  Birney  v.  New  York  and  Washington 
Telegraph  Company^  18  Md.  341,  342,  the  plaintiff  delivered  to  the 
company's  agent  a  message  for  transmission,  which  was  wholly  for- 
gotten by  the  agent,  and  he  neglected  to  send  it  at  all.  There  was  no 
repeating  price  paid  by  the  plaintiffl  It  was  held  by  the  court  that 
the  company's  notice,  with  regard  to  the  repetition  of  messages,  would 
not  apply  to  a  case  of  neglect,  when  no  effort  was  made  to  put  a  mes- 
sage upon  its  transit.  Much  has  been  said  about  the  peculiar  hazards 
to  which  telegraph  companies  are  exposed.    It  is  said  that  ^the 


112  COLORADO, 


W«rt«ni  UaloB  Telcgnph  Go.  t.  GTMiaiB. 


operating  apparstiu  of  the  telegraph  leaTes  no  record  of  the  wOfk 
done  at  the  plaoe  from  which  it  is  transmitted^  and  that,  therefore^ 
there  is  peculiar  liability  to  error  in  the  non-transmission  and  trans« 
mission  of  dispatches."  This  is  all  truje^  and  courts  and  legislatures 
have  been  liberal  in  aUowing  companies  to  proyide  against  such 
risks  as  arise  out  of  atmospheric  influences  and  kindred  causes.  At 
this  point  they  have  properly  stopped.  To  permit  them  to  contract 
against  their  own  negligence  would  be  to  arm  them  with  a  most 
dangerous  power,  one,  indeed,  that  would  leave  the  public  almost 
entirely  remediless.  It  must  be  borne  in  mind  that  the  public  hare 
but  little  choice  in  the  selection  of  the  company  which  is  to  per- 
form the  desired  sendee.  They  do  not  select  their  agents  or  em- 
ployees, nor  can  they  remove  them.  They  are  bound  to  take  the 
oompany  as  they  find  it,  and  to  commit  to  these  agents  their  mes- 
sages^ howeyer  valuable  they  may  be.  Such  being  the  case,  public 
policy  as  well  as  commercial  necessity  require  that  companies 
engaged  in  telegraphy  should  be  held  to  a  high  degree  of  responsi- 
bility. I  have  thus  Ceut  examined  this  case  on  the  pleadings  without 
alluding  to  the  evidence  elicited  on  the  trial,  and  am  of  the  opinion 
that  the  court  below  committed  no  error  in  sustaining  the  demurrer 
to  the  special  pleas.  Another  question  equally  important  remains 
for  decision.  On  the  trial  below  the  court  permitted  the  plaintiff, 
over  the  objection  of  the  defendant,  to  introduce  evidence  of  the 
price  of  coal  oil  in  Denver,  in  December,  1864,  and  in  January, 
February  and  March,,  1865. 

The  introduction  of  this  evidence  was,  doubtless,  permitted  on 
the  ground  that  the  plaintiff  had  a  right  to  recover  damages  for  the 
loss  of  profits  he  might  have  made,  had  the  dispatch  been  delivered 
to  Ashton  and  Tait,  and  the  oil  been  shipped  by  them  and  reached 
Denver  in  January  and  February.  It  is  claimed  by  the  plaintiff  in 
error  that  the  court  also  erred  in  giving  the  following  instruction: 
'^If  the  jury  bel^ve  from  the  evidence  that  the  defendant  made  an 
effort,  in  good  faith,  to  transmit  the  dispatch  given  in  evidence,  and 
that  the  same  was  transmitted  from  Denver  to  Nebraska  City,  but 
that  the  dispatch  was  not  delivered  to  Ashton  and  Tait  by  reason 
of  the  carrier  of  the  defendant  depositing  the  same  in  the  post- 
ofSce  at  Nebraska  Oity,  then  the  jury  arc  instructed  that  the 
defendant  was  not  guilty  of  willful  neglect  or  negligence,  and  the 
plaintiff  is  not  entitled  to  exemplary  damages  or  'smart  money,' 
but  is  oaly  entitled  to  such  reasonable  damages  as  he  sustained  by 
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tfae  difTereiioe  in  freight  and  the  difference  in  prioe  for  which  he 
aold  his  oil,  and  the  prioe  for  which. he  might  have  sold  it,  had  the 
dispatch  been  delivered  in  time  and  the  oil  shipped  at  the  next 
opportunity  that  Ashton  and  Tait  had  to  ship  the  oil,  after  they 
shoold  have  receiyed  the  dispatch/'  The  plaintiff  in  error  rests  his 
objection  to  the  introdaction  of  the  evidence  above  referred  to  on 
the  gronnd  that  the  plaintiff's  declaration  contained  no  special  aver- 
ment of  the  loss  of  profits.  In  an  action  for  refusing  to  let  a  lessee 
into  possession,  the  plaintiff  gave  evidence  of  injury  to  his  wife's 
business  as  a  milliner^  without  having  averred  it  specially;  but  the 
oourt  held  it  admissible  under  the  general  allegation  of  damage,  as 
going  to  show  that  ^'the  plaintiff  had  sustained  inconvenience." 
Ward  V.  Smiihy  11  Price,  19 ;  see,  also,  SA&pard  v.  Milwaukee  Oas 
Company,  15  Wis.  327.  Before  proceeding  to  discuss  the  right  of 
4he  plaintiff  to  recover  damages  for  loss  of  profits,  it  is  proper  to 
remark  that  neither  the  message  nor  the  declaration  discloses  the 
kind  of  oil  that  was  to  be  shipped,  nor  its  quantity  nor  quality,  nor 
where  it  was  at  the  date  of  the  dispatch,  nor  for  what  purpose  such 
shipment  was  to  be  made,  nor  whether  such  oil  was  intended  for 
sale  or  for  use,  nor  at  what  point  the  profits  were  lost  For  any 
thing  that  appears  in  the  declaration  it  might  have  been  hair  oil, 
fish  oil,  or  wizard  oiL  The  element  of  certainty  has  been  left  out 
True,  the  evidence  shows  that  the  plaintiff  had  on  deposit  with 
Ashton  and  Tait,  as  his  forwarding  agents,  sixty-nine  boxes  of  coal 
oil,  but  nothing  of  this  kind  appears  in  the  declaration.  Under  the 
general  averment,  that  the  plaintiff  lost  profits  on  oil,  it  is  claimed 
that  the  company  should  come  prepared  to  dispute  at  the  trial  the 
value  of  any  kind  and  any  quantity  of  oil,  at  any  place  and  at  any 
time.  Under  the  ruling  of  the  court  below,  the  plaintiff  could  have 
■as  readily  recovered  for  loss  of  profits  oh  olive  oil  as  coal  oil,  for 
the  profits  of  ten  thousand  gallons  of  oil  as  for  the  profits  on  ona 
The  defendant  might  have  come  prepared  with  testimony  as  to  the 
value  and  quantity  of  one  kind  of  oil,  and  yet  have  been  surprised 
by  ah  inquiry  as  to  another  kind  or  quantity.  ''A  chief  object  of 
formal  written  pleadings  is  to  apprise  the  opposite  party  of  the  real 
oause  of  complaint  against  him,  so  that  he  may  in  like  manner 
interpose  the  proper  answer  on  his  part,  and  that  on  the  trial  be 
may  not  be  tiJ^en  by  surprise;  this  requires  that  the  injury  com- 
plained of  should  be  stated  with  such  fullness  and  certainty  in  the 
•declaration  as  to  leave  no  reasonable  doubt  of  the  particular  trans- 
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action  on  which  the  plaintiff  relies,  and  which  he  intends  to  prove 
to  establish  his  right  of  action.  These  are  commonplace  principles 
and  apply  to  eyery  pleading  which  is  required  to  be  special  in  itt 
nature.*'    Seiyea  y.  Drew,  1  Denio,  568. 

Bnt,  granting  that  the  declaration  was  sofBciently  specific  in 
all  these  points,  was  the  plaintiff  entitled  to  recoyer  damages  for 
the  loss  of  profits  he  might  haye  made  had  the  dispatch  been 
deliyered,  and  the  oil  been  sent  and  receiyed  in  Denyer,  and  sold  P 
In  the  case  of  Siaats  y.  Executors  of  Ten  Byek,  8  Caines,  116^ 
LiyiNOSTON,  J.,  says :  ^  The  safest  general  rale  in  all  actions  on 
contracts  is  to  limit  the  reooyery  as  much  as  possible  to  an  indem- 
nity for  actual  injury  sustained  without  regard,  to  the  profits^ 
which  the  plaintiff  has  failed  to  make,  unless  it  shall  dearly  appear 
from  the  agreement  that  the 'acquisition  of  certain  profits  depended 
on  the  defendant's  punctual  performance,  and  that  he  had  assumed 
to  make  good  such  a  loss  also."  To  the  same  effect  is  Thampeon  y» 
Bhaiiuch,  2  Mete.  618.  In  the  case  of  Freeman  y.  Clute,  8  Barb. 
426,  Habris,  J.,  says :  ^'  The  defendants  insist  that,  if  liable  for 
consequential  damages  at  all,  they  are  only  liable  for  such  expenses 
as  were  actually  incurred  by  the  plaintiff  in  attempting  to  put  the 
machinery  in  operation,  and  such  actual  loss  as  he  had  sustained  in 
using  the  defectiye  machinery ;  while  on  the  other  hand  the  plain- 
tiff claims  that  he  is  entitled  to  recoyer,  as  consequential  damages, 
the  profits  he  could  haye  made  in  the  manufacture  of  oil  had  the 
machinery  been  complete  and  put  up  within  the  time  limited.  I 
agree  with  the  counsel  for  the  plaintiff  in  the  general  rale  for 
which  he  contends,  that  the  party  complaining  of  the  breach  of  an 
executory  contract  is  entitled  to  indemniiy  for  the  loss  which  the 
non-performance  of  the  obligation  by  the  other  pariy  has  occasioned 
him,  and  for  the  gain  of  which  it  has  depriyed  him.  But  the  gain 
contemplated  by  this  rale  is  only  that  which  is  the  direct  and 
immediate  fruit  of  the  contract ;  such  gain  may  as  properly  be 
regarded  in  estimating  the  damages  resulting  from  a  fiiilure  ta 
perform  a  contract  as  any  actual  loss  the  party  may  sustain.  But 
eyen  the  ciyil  law  rale,  which  is  more  liberal  than  the  common  law^ 
in  the  measure  of  damages  for  the  yiolation  of  an  executory  con- 
tract, confines  the  allowance  for  the  loss  of  profits  to  the  particular 
thing  which  is  the  object  of  the  contract,  and  does  not  include  such 
loss  of  profits  as  may  haye  been  incidentally  occasioned  in  respect 
to  his  other  ofBurs.    I  cannot  agree  with  the  counsel  for  the  plain* 
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tiff  that  the  eetimated  profits  upon  the  mannfactare  of  a  specified 
quantity  of  flax  seed  into  linseed  oil  constitutes  a  legitimate  item 
of  damages  against  the  defendants;  such  profits  are  entirely  too 
ipeculatiye  and  uncertain  to  make  them  a  measure  of  damages." 

The  same  rule  is  laid  down  in  Blanchard  y.  Ely,  21  Wend.  342. 
In  the  ease  of  Driggs  y.  Dwight,  17  id.  71>  and  Millers  y.  The 
Marinerff  Church,  7  Oreenl.  51,  it  was  held  that  the  plaintiffs 
were  entitled  to  recoYer  the  expenses  actually  incurred  in  their 
bosinessiy  as  a  consequence  of  the  failure  of  the  defendants  to  per- 
form their  contract,  but  denied  their  right  to  recoYer  damages  for 
profits,  which  they  claimed  they  might  hare  made.  Mr.  Justice 
Stobt,  in  the  case  of  The  Schooner  Lively,  1  Oallis.  315,  comment- 
ing on  this  subject,  says :  *'  Independent,  however,  of  all  authority, 
I  am  satisfied  upon  principle  that  an  allowance  of  damages  upon^ 
the  basis  of  a  calculation  of  profits  is  inadmissible.  The  rule 
would  be  in  the  highest  degree  injurious  to  the  interests  of  the- 
community.  The  subject  would  be  iuYoWed  in  utter  uncertainty. 
The  calculatibn  would  proceed  upon  contingencies,  and  would 
require  a  knowledge  of  foreign  markets  to  an  exactness  in  point  of 
time  and  value  which  would  sometimes  present  embarrassing 
obstacles.  Much  would  depend  on  the  length  of  the  voyage  and 
the  season  of  the  arrival.  After  all  it  would  be  a  calculation  upon 
eohjeotures  and  not  upon  facts.''  In  the  case  of  Oriffin  v.  Jolver, 
•16  N.  T.  490,  the  earlier  New  York  decisions  are  reviewc  d  with 
great  care,  and  the  conclusion  reached  is  that  the  party  injured  by 
a  breach  of  contract  is  entitled  to  recover  all  his  damages,  including 
gains  prevented  as  well  as  losses  sustained,  provided  they  are  cer- 
tain, and  such  as  might  naturally  be  expected  to  follow  the  breach. 
They  exclude  only  uncertain  and  contingent  profits,  not  such  as,- 
being  the  immediate  and  necessary  result  of  the  breach  of  Contract, 
may  be  fistirly  supposed  to  have  entered  into  the  contemplation  of 
the  parties  when  they  made  it,  and  are  capable  of  being  definitely 
ascertained  by  roferenoe  to  established  market  rates.  Pothikb 
says:  ^'In  general,  the  parties  are  deemed  to  have  contemplated 
only  the  damages  and  injury  which  the  creditor  might  suffer  from 
the  non-performance  of  the  obligations  in  respect  to  the  particular 
thing  which  is  the  object  of  it,  and  not  such  as  may  have  been 
accidentally  occasioned  thereby  in  respect  to  his  other  affairs.  This 
role,  however,  applies  only  to  cases  where,  by  reason  of  special  cir- 
comstances,  having  no  necessary  connection  with  tie  contract 
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broken,  damages  are  Bastaiued  which  would  not  ordinarily  or  natu- 
rally flow  from  such  breach ;  as  when  a  party  is  prevented  by  the 
breach  of  one  contract  firom  ayailing  himself  of  some  other  col- 
lateral and  independent  contract  entered  into  with  other  parties,  or 
&om  performing  some  act  in  relation  to  his  own  business,  not 
necessarily  connected  with  the  agreement  An  instance  of  the 
latter  kind  is,  when  a  canon  of  the  church,  by  reason  of  the  non* 
deliyery  of  a  horse  pursuant  to  agreement^  was  preyented  firom 
arriying  at  his  residence  in  time  to  collect  his  tithes.  In  such  cases 
the  damages  sustained  are  disallowed,  not  because  they  are  merely 
consequential  or  remote,  but  because  they  cannot  be  &irly  consid- 
ered as  haying  been  within  the  contemplation  of  the  parties  at  the 
time  of  entering  into  the  contract.''  After  examining  at  great 
length  the  yarious  decisions  on  the  subject,  SsLDSisr,  J.,  remarks: 
^From  these  authorities  and  principles  it  is  clear  that  the  defend- 
ants were  not  entitled  to  measure  their  da^mages  by  estimating 
what  they  might  haye  earned  by  the  use  of  the  engine  and  their 
other  machinery,  had  the  contract  been  complied  with.  Nearly 
eyery  element  entering  into  such  a  computation  would  haye  been  of 
that  uncertain  character  which  has  uniformly  prevented  a  reccyeiy 
for  speculative  profits.'' 

In  the  case  of  Squire  ei  oLy.  Western  Union  Telegraph  Company^ 
98  Mass.  232,  and  which  was  an  action  in  tort  for  failing  to  deliver 
a  message,  Bigelow,  G.  J.,  says :  '^  These  rules,  in  their  application 
to  damages  in  actions  of  this  nature,  are  well  settled  and  familiar. 
A  party  who  has  failed  to  fulfill  a  contract  cannot  be  held  liable 
fbr  remote,  contingent  and  uncertain  consequences,  or  for  specula- 
tive or  possible  results  which  may  have  ensued  on  his  breach  of 
duty,  although  they  may  be  traceable  to  that  cause.  The  reason  is, 
that  damages  of  such  a  nature  are  not  the  natural  or  necessary 
incidents  of  a  contract,  and  cannot  be  deemed  to  have  been  within 
the  contemplation  of  parties  when  they  agreed  together.  A  rule  of 
damages,  which  should  embrace  within  its  scope  all  the  conse- 
quences which  might  be  shown  to  have  resulted  from  a  &ilure  or 
omission  to  perform  a  stipulated  duty  or  service,  would  be  a  serious 
hindrance  to  the  operations  of  commerce  and  to  the  transaction  of 
the  common  business  of  life.  The  effect  would  often  be  to  impost* 
a  liability  wholly  disproportionate  to  the  nature  of  the  act  ^r  ser- 
vice which  a  party  had  bound  himself  to  perform  and  to  compensa- 
tion paid  and  received  therefor.    The  practical  rule,  founded  on  a 
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wise  policy,  and,  at  the  same  time,  consistent  with  good  sense  and 
eonnd  equity,  is  that  a  party  can  be  held  liable  for  breach  of  con- 
tract only  for  snch  damages  as  ai*e  the  natural  or  necessary  and  the 
immediate  and  direct  results  of  the  breach,  such  as  might  properly 
be  deemed  to  have  been  in  contemplation  of  the  parties  when  the 
contract  was  entered  into,  and  that  all  remote  speculations  and 
uncertain  results,  as  well  as  possible  profits  and  advantages,  and 
other  like  consequences  which  might  have  arisen  from  the  fulfill- 
ment of  the  contract,  must  be  excluded  as  forming  no  just  or  legiti- 
mate basis  on  which  to  determine  the  extent  of  the  injury  actually 
caused  by  a  breach." 

While  in  this  cause  the  court  disallowed  the  recovery  of  profits,  it 
held  that  the  defendants,  as  a  contracting  party,  were  liable  for  the 
injury  actuaUy  caused  by  their  breach  of  duty,  and  commenting  on 
the  opinion  delivered  by  himself  in  Ellis  v.  American  Telegraph  Cam' 
fany,  13  AUen,  226,  remarks :  "  There  is  nothing  in  the  nature  of 
the  business  which  they  undertake  to  carry  on,  that  should  exempt 
them  from  making  compensation  for  any  neglect  or  default  on 
their  parf  There  is  another  important  case  bearing  on  this  sub- 
ject, and  one  worthy  of  great  attention,  as  it  seems  to  have  been 
ably  argued  by  counsel  and  gravely  considered  by  the  court.  I  refer 
to  the  case  of  Leonard  v.  The  New  York  Telegraph  Company y  41 
N.  Y.  565.  The  facts  in  that  case  were  as  follows:  On  the  24Ui  of 
September,  1856,  Magill  &  Pickering,  acting  for  plaintiffs,  delivered 
to  the  Westerki  Union  Telegraph  Company,  at  Chicago,  a  dispatch 
to  be  sent  to  one  Shoals,  at  Oswego,  as  follows:  '^D.  B.  Shoals, 
Oswego.  Send  5,000  sacks  of  salt  immediately.  Magill  &  Picker- 
ing.'' When  the  message  was  delivered,  it  read,  *^  Send  5,000  casks 
of  salt  immediately."  The  term  ^'  sacks,"  in  the  salt  trade,  desig- 
nates fine  salt,  containing  fourteen  pounds,  and  the  term  ^'casks'' 
designates  coarse  salt,  in  packages  containing  not  less  than  320 
pounds.  Shoals  received  the  telegram  on  the  day  it  was  sent,  and 
that  evening  chartered  a  schooner  to  take  the  ^t  to  Chicago,  and 
shipped  by  her  2,733  barrels  of  coarse  salt  The  cargo  of  salt  arrived 
at  Chicago  on  the  14th  day  of  October.  There  being  no  market  for 
the  same,  it  was  stored  away  at  the  expense  of  the  plaintiff.  The 
salt  was  worth,  at  the  time  of  its  shipment,  in  Oswego,  $1.60  per 
barrel  The  cost  of  transporting  the  same  to  Chicago,  exclusive 
of  insurance,  was  nearly  twenly-seven  and  a  half  cents  per  barrel, 
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and  on  its  arriyal  at  Chicago  it  was  not  worth  at  that  plaoe  to  exceed 
$1^5  per  barrel. 

The  cause  was  tried  before  a  referee,  who  found  **  that  the  measure 
of  damages  to  which  the  said  plaintiffs  are  entitled  is  the  difference 
in  the  value  of  salt  at  Oswego  and  Chicago,  with  the  cost  of  trans- 
portation added  thereto,  with  interest  from  the  time  of  the  arrival 
of  said  salt  at  Chicago/'  On  commenting  on  this  finding  of  the 
referee,  Eable,  C.  J.,  says :  ^*  The  measure  of  damages  to  be  applied 
to  cases  as  they  arise  has  been  a  fruitful  subject  of  discussion  in 
oourts.  The  difficulty  is  not  so  much  in  laying  down  rules  as  in 
applying  them.  The  cardinal  rule  undoubtedly  is,  that  one  party 
shall  recover  aU  the  damages  which  has  been  occasioned  by  the 
breach  of  contract  by  the  other  party.  But  this  rule  is  modified  in 
its  application  by  two  others.  The  damages  must  flow  directly  and 
naturally  firom  the  breach  of  contract,  and  they  must  be  certain  both 
in  their  nature  and  in  respect  to  the  cause  firom  which  they  proceed. 
Under  this  latter  rule,  speculative,  contingent  and  remote  damages, 
which  cannot  be  directly  traced  to  the  breach  complained  of,  are 
excluded ;  under  the  former  rule  such  damages  are  only  allowed  as 
may  fairly  be  supposed  to  have  entered  into  the  oontemplation  of 
the  parties  when  they  made  the  contract,  as  might  naturally  be 
expected  to  follow  its  violation.  It  is  not  required  that  the  par- 
ties must  have  contemplated  the  actual  damages  which  are  to  be 
allowed,  but  the  damages  must  be  such  as  the  parties  may  fairly  be 
supposed  to  have  contemplated  when  they  made  the  contract  Par- 
ties entering  into  contracts  usually  contemplate  that  they  will  be 
performed,  not  violated.  As  both  parties  are  usually  equally  bound 
to  know  and  be  informed  of  the  facts  pertaining  to  the  execution  or 
breach  of  a  contract  which  they  have  entered  into,  I  think  a  more 
precise  statement  of  the  rule  is,  that  a  party  is  liable  for  all  the 
direct  damages  which  both  parties  to  the  contract  would  have  con- 
templated as  flowing  from  its  breach  if,  at  the  time  they  entered 
into  it,  they  had  bestowed  proper  attention  upon  the  subject,  and 
had  been  fully  informed  of  the  facts.  *  '^  *  I  think,  therefore, 
that  the  rule  of  damages  adopted  by  the  referee  was  sufficiently 
fkvorable  to  the  defendant  The  damages  allowed  were  certain,  and 
they  were  the  proximate  and  direct  result  of  the  breach.''  As  to  the 
measure  of  damages  that  may  be  recovered  in  an  action  of  tort,  or 
for  breach  of  contract,  I  call  attention  to  the  cases  of  Shepard  v. 
Mawauhee  Oob  Light  Co^  15  Wis.  325 ;  Railroad  Oo.  v.  Howard,  18 
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How.  (XT.  S.)  344;  Masterton  y.  The  Mayor ^  eie^  BraaJdyr^  7  Hill, 
61 ;  Fox  Y.  Harding,  7  Gnsh.  522 ;  Thompson  y.  Jackson  etal^li 
B.  Mon.  114;  Dams  y.  Tdlcott,  14  Barb.  611 ;  Wade  y.  Leroy  ei  aL, 
20  How.  24;  Waters  y.  Powers,  20  Eng.  Law  &  Eq.  410;  Fletcher 
Y.  Tayfour,  33  id.  187;  Alder  y.  J&^%>  1«  M.  &  W.  117. 

If  the  authorities  from  which  I  haYe  quoted  state  the  rule  cor- 
rectljy  and  I  have  no  reason  to  doabt  it,  then  the  instruction  giYen 
by  the  oonrt,  so  far  as  the  same  relates  to  the  plaintiff's  right  to 
recoYer  for  profits  which  he  might  haYe  made  had  the  message  been 
deliYered  and  the  oil  sent,  etc.,  is  erroneous,  and  the  jury,  haYing 
been  misled  by  it,  the  cause  must  be  reYersed.  And,  as  this  cause 
must  go  back  for  trial,  it  is  proper  that  we  should  add  that  the 
plaintiff  is  entitled  to  recoYer,  not  only  what  he  paid  the  company 
for  transmitting  the  message,  but  also  the  increased  price  of  freight 
he  was  required  to  pay,  and  also  all  expenses  that  the  plaintiff  in- 
curred by  reason  of  the  failure  of  the  defendant  to  fulfill  the  contract 
The  length  to  which  the  opinion  has  already  grown  preYcnts  refer- 
ence to  other  matters  that  haYe  been  assigned  for  error. 

The  cause  is  remanded  for  new  trial,  in  accordance  with  the  prin- 
ciples  announced  in  this  opinion,  and  the  parties  haYe  liberty  to 
amend  their  pleadings. 

Reversed. 

Non.— The  above  dedtlon.  la  dearly  fn  harmony  with  the  ourreot  of  American 
4ecl8lona  and  In  direct  aooordance  with  the  dedslons  In  Bryant  ▼.  The  Ameriean  TeU* 
Craph  Co.,  1  Daly,  87S  (1886);  The  UnUed  Stalea  Ttkoravh  Co.  ▼.  GUdenOevc, 29  Md.  831 
(1888),  and  by  analogy,  with  the  doctrine  In  Btmey  ▼.  The  JYno  TorH  A  WcuMngUm  Tele- 
graph Co.,  18  Md.  841  asags). 

In  Bryant's  case,  the  lots  occurred  throuKh  a  delay  In  dellrering  the  message  after 
ft  was  received  at  the  office  of  destination.  The  company  was  fully  Informed  of  the 
Importance  of  the  message  and  of  Its  prompt  transmission.  There  were  the  usual 
regulations  as  to  repeating,  to  guard  against  **  mistakes  or  delays  In  tranemiatUm." 
The  company  was  held  liable.  This  decision  was  reversed  by  the  court  of  appeals  la 
June,  19n).  but  only  by  reason  of  default. 

In  Olldersleve's  case,  message  was  left  at  defendant's  office.  In  Baltimore,  to  be  sent 
to  New  York.  It  was  written  upon  the  blank  of  another  company,  having  upon  Its 
face  this :  **  Send  the  following  message  without  repeating,  subject  to  the  conditions 
Indorsed  on  the  back.**  What  these  conditions  were  does  not  appear  In  the  report, 
except  that  they  were  Intended  to  relieve  the  company  from  liability  In  case  of  non- 
repeated  messages;  but  whether  for  delay  or  mistakes  In  transmission  or  for  non-de* 
livery  also,  is  not  apparent.  The  party  to  whom  the  message  was  directed  failed  to 
get  It;  but  from  what  cause  the  case  does  not  clearly  Inform  us ;  but  we  gather  from 
the  argument  of  plalntllTs  counsel  that  It  was  from  a  failure  to  deliver  it  after  It  had 
reached  the  New  York  office.  It  appeared  that  the  defendant  had  regulations  as  to 
repeating  similar  to  those  on  the  message  sent.  The  court  held  that  neither  the  con- 
ditions on  the  message  nor  their  own  regulations  would  relieve  the  company  from 
their  own  wtllful  misconduct  or  negligence ;  that  such  negligence  must  be  establUh-  l 
before  there  ooold  be  a  recovery,  and  that,  as  the  court  below  had  refused  defenduni  & 
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prayers  for  Instructions  based  upon  this  asBumption,  a  new  trial  should  be  had.  Then 
was  nothing  calling  for  a  decision  as  to  whether  the  plaintiff  would  have  been  bound  by 
defendants*  regulations  without  being  made  aware  of  them,  since  the  plalntUt»  la 
having  written  his  message  upon  the  blank  of  another  company,  very  clearly  made 
the  conditions  thereon  his  own,  and  proffered  them  with  his  message— and,  as  mosl 
be  presumed,  with  a  knowledge  of  them. 

In  Bfmey's  case,  the  message  was  delivered  to  the  defendant  at  Baltimore  to  be  trane- 
mltted  to  New  York,  but  through  the  carelessness  of  the  operator  at  Baltimore  It  was 
never  sent,  nor  attempted  to  be  sent.  There  was  a  notice  posted  oonsplciiously  in 
defendant's  office  that  the  company  would  **  not  be  liable  for  any  loss  or  damage  thai 
may  ensue  by  reason  of  any  delay  or  mistake  in  the  transmission  or  delivery,  or  from 
non-delivery,  of  unrepeated  messages.'*  The  message  In  question  was  not  to  be 
repeated.  The  court  held  that  the  terms  of  the  notice  did  not  cover  the  ease ;  that  the 
company  had  contracted  to  put  the  message  upon  Its  transit,  and  having  made  no  effort 
to  do  this  was  liable  for  the  damages  occasioned.  This  decision  covered  the  entire 
case,  but  the  court  went  on  to  lay  It  down  broadly  that  one  employing  a  telegraph 
company  to  transmit  a  message  is  bound  by  the  regulations  of  the  company,  whether 
brought  home  to  his  knowledge  or  not.   This  part  of  the  decision  is  clearly  obtter. 

The  authorities  are  qnfte  unanimous  that  regulations  of  telegraph  companies  rellcT- 
Ing  them  flrom  liability  unless  messages  are  repeated*  are  reasonable.  If  brought  home 
to  the  knowledge  of  the  sender,  but  that  such  regulations  will  not  be  so  construed  as 
to  relieve  the  companies  from  liability  for  injuries  arising  from  their  own  gross  negli- 
gence or  want  of  ordinary  care. 

MbicAndrmo  v.  The  EUctric  TOeoraph  Company^  17  0.  B.  8  (1866),  presents  the  earliest 
discussion  of  this  subject.  In  that  case  the  plaintiff  sent  a  messsge  to  defendant's 
office  to  be  transmitted  to  Bxmouth,  directing  the  master  of  a  vessel  to  proceed  td 
Hull.  In  transmitting  the  messsge  **  Southampton  "  was,  by  mistake,  substituted  for 
**  Hull,"  in  consequence  of  which  the  vessel  went  to  the  former  place,  and  the  plain* 
tiff  sustained  loss  In  the  sale  of  her  cargo.  The  blank  on  which  the  message  was 
wr'tten  contained  a  provision  that  **  the  company  will  not  be  responsible  for  mis- 
takes in  the  transmission  of  unrepeated  messages,  from  whatever  cause  they  may 
arise."  The  plaintiff's  message  was  not  repeated.  The  court  held  the  regulation 
reasonable.  The  declaration  was  on  the  contract  to  send  the  messsge  as  delivered* 
and  the  question  of  how  far  such  a  regulation  would  relieve  the  company  from  Its 
own  negligence  was  not  presented. 

Camp  V.  The  WetUm  Union  ZWe^rofi/i  Company^  1  Meto.  (Ky.)  164  (186Q)«  was  likewise 
an  action  on  the  contract,  and  It  was  therein  held  that  a  regulation  requiring  a  mes- 
sage to  be  repeated  was  reasonable,  and  If  brought  home  to  the  knowledge  of  the 
sender  would  preclude  him  from  recovering  damages  occasioned  by  a  mistake. 

In  New  York  and  WashilngUm  Telegraph  Company  v.  Dnfinuvh^  86  Penn.  St.  296  (1880). 
the  action  was  on  the  case,  and  the  court  was  called  upon  to  decide  how  far  the 
ordinary  notice  as  to  repeating  messages  relieved  the  company  from  liability  for  their 
own  negligence.  There  a  person  wrote  a  messsge  on  a  blank  containing  such  notioe, 
requesting  the  plaintiff,  a  florist,  to  send  him  ^  two  hand  bouquets. "  The  transmitting 
operator,  mistaking  "hand"  for  **hund,'*  changed  the  message  so  as  to  read  **two 
hundred  bouquets,"  and  it  was  so  sent  to  the  plaintiff.  The  jury  found  for  the  plain* 
tiff,  and  the  Judgment  on  the  verdict  was  affirmed  by  the  district  court  in  bane— 
Sharswood,  p.  J.,  delivering  the  opinion ;  and  by  the  supreme  court.  The  mistake 
did  not  occur  from  **  the  inflrmltles  of  telegraphing^'*  but  from  the  carelessness  of 
the  defendant's  agent. 

Sharswood,  P.  J.,  in  his  opinion,  said :  **  As  to  the  private  notice  of  the  defendants, 
that  they  only  insured  the  correct  transmiuion  of  messages  where  they  are  repeated 
back  and  paid  for  as  such,  we  do  not  think  it  applies  here,  for  many  reasons.  It  was 
not  brought  to  the  knowledge  of  the  plaintiff  (the  plaintiff,  it  will  be  rememberedt 
was  the  receiver  of  the  meBnage),  and,  if  it  had  been,  could  not  have  exempted  the 
defendants  from  liability  for  nciua]  negligence.  «  *  *  What  the  company, 
defendants.  Insure  against,  when  they  do  Insure,  ia  not  the  negligence  of  their  officers 
\xt  thoee  delays  and  mistakes  in  the  transmission  which  ars  unavoidable.** 
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flWtoTB  T.  Wmtem  Unkm  Tdtgraph  Oompanih  a  brief  note  of  which  was  given  In  8 
▲m.  Law  Boy.  777,  Is  almllar,  In  facts,  to  the  aboVe  case.  The  plalntUBi  sent  by  tel^ 
gr^h  an  offer  of  66  cents  per  bushel  for  salt  delivered  **  at  owr  city  wharf.**  When 
veeelYed  at  the  office  of  destination  it  read  **  at  rour  city  wharf,"  and  the  operator, 
■apposing  four  to  mean  your,  changed  the  dispatch  a jooidingly.  The  plaintiff  lost  la 
consequence,  and  brought  an  action.  The  district  court  of  New  Of  leans  held  the 
company  liable  for  the  error,  notwithstanding  the  message  was  written  on  a  blank 
containing  a  provlsloii  against  liability  except  for  a  repeated  message.  In  both  these 
casea  It  should  be  observed  that  the  damageaoooorred  through  unauthorlied  obangee- 
nade  In  the  messages  by  defendants'  operatois,  and  that,  at  least  in  Diybuigh's  case, 
the  mistake  would  not  have  been  obviated  by  repeating. 

In  the  case  of  EBte  v.  The  Amtrioan  Tdegraph  Oo^  18  Allen,  AM  (1809«  the  sole  question 
waa,  as  stated  by  Chief  Justice  Bioblow,  **  whether  that  portion  of  the  terms  and  con- 
ditions prescribed  by  the  defendants  is  reasonable  and  valid  which  provides  that  the 
defendants  will  not  hold  themselves  responsible  for  errors  and  delays  In  the  transmis- 
sion and  delivery  of  messages,  unless  they  are  repeated.'*  The  mistake  in  the  case 
consisted  In  making  the  message  read  HIS  instead  of  tUK,  as  It  was  written.  There 
waa  **  no  evidence  of  carelessness  or  negligence,  except  the  error  in  the  sum,  whieh 
was  made  by  some  agent  of  the  company  In  transmission.**  The  court  held  the  regu- 
lation as  to  repeating  the  messsge  reasonable;  and  that  one  Injured  by  a  mistake  In 
an  unrepeated  message  oould  not  recover,  beyond  the  amount  paid  for  sending  the 
same,  without  some  further  proof  of  carelessness  or  ns^igenoe  on  the  part  of  the  com- 
pany than  that  resulting  simply  flrom  error;  that  Is,  that  there  must  be  proof  of  negli- 
gence distinct  from  the  ^natural  inftrmltles  of  telegraphing;*'  and  the  judgment, 
which  was  for  the  plaintiff,  was  reversed  on  the  ground  that,  under  the  circumstances, 
the  plaintiff  ought  to  have  shown  carelessness  on  the  part  of  the  company,  and  that, 
•s  the  message  was  not  repeated,  negligence  oould  not  be  Inferred  (as  the  court  below 
had  Instructed)  from  the  mere  fact  that  a  mistake  In  the  sum  had  been  made. 

In  Wcum  V.  The  Wettem  VhUm  Tdegraph  Oo,,  87  Mo.  412  (1860),  the  plaintiff  delivered 
to  defendants  a  message  directing  salt  to  be  sent  by  ^sall ;  **  the  message,  when  deliv- 
ered, read  **ralL**  The  blank  on  which  the  messsge  was  written  provided  that  the 
company  would  not  be  responsible  **for  mistakes  or  delays  in  the  transmission  of 
unrepeated  messages  from  whatever  cause  they  may  arise."  Of  this  condition  the 
plaintiff  had  actual  knowledge  when  he  delivered  his  message,  and  the  court  held  the 
condition  reasonable  and  the  plaintiff  bound  by  It.  The  report  informs  us  that 
the  only  evidence  introduced  on  the  trial  to  sustain  the  charge  of  carelessness  was  the 
mistake  above  stated.  So  that  the  case  is  '*  on  all  fours  "  with  the  Bills  case,  but,  as  in 
that  case,  the  court  stated  that  the  company  would  not  be  protected  by  their  regula- 
tions from  the  consequences  of  their  own  groes  negligence. 

In  De  Rutte's  Case,  1  Daly,  647 ;  80  How.  Pr.  408  (1860),  the  injury  occurred  through  an 
alteration  In  transmission  of  ^twenty-tioo"  to  ^*  twenty->loe.*'  The  company  had 
regulations  relieving  them  from  liability  for  unrepeated  messages,  but  this  dispatch 
was  not  written  on  a  blank  of  the  company  containing  the  ordinary  conditions,  and 
the  court  held  that  the  plaintiff  was  not  bound  by  such  conditions  unless  they  wers 
brought  home  to  his  knowledge. 

In  The  Western  UiHon  Tdegmph  Ootnpcmy  v.  Otweio,  16  Mich.  fiB5  (1867),  the  message 
was  written  on  a  blank  providing  against  liability  for  unrepeated  messages,  and  for 
any  error  or  neglect  of  any  other  company  over  whoee  lines  the  message  might  be  sent 
to  reach  its  destination.  The  error  complained  of  occurred  on  a  connecting  line.  Th4 
court  held  both  provisions  reasonable,  and  the  defendant  not  liable.  But  the  opinion 
was  expressed,  OfiKiuemlo,  that  In  order  for  a  telegraph  company  to  avoid  liability  for 
an  error  occurring  on  their  own  line,  **the  use  of  good  apparatus  snd  instruroentd 
would  be  required,  and  reasonable  skill,  and  a  high —perhaps  the  very  highest —degree 
of  care  and  diligence  In  their  operation." 

laSweaOandT.ThelMnciB^eU^TdBffraphan^^  1  Am.  Bep.  286  (1860). 

mlea  requiring  messages  to  be  repeated  were  held  to  be  reasonable,  but  It  was  alsc 
held  that  such  rules  would  not  be  so  construed  as  to  exempt  the  company  from  liability 
for  a  loss  oooasloned  by  Its  own  fault  or  negligence  or  for  want  of  proper  skill  or  ordl- 
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oary  oare  on  the  part  of  ita  operators  in  transmitting  an  unrepeated  message.  In  siioli 
ease,  howeTer,  the  burden  of  proving  negllgenoe  Is  put  upon  the  plalntUL 

In  Graham  ▼.  The  WesUm  Union  Ideoraph  Company^  1  Col.  T80  (1871),  the  damage 
occurred  through  a  failure  to  deliver  the  message  i^r  It  had  been  received  at  the 
office  of  destination.  There  were  the  usual  regulations  as  to  repeating,  but  the  court 
held  these  regulations  not  applicable  to  the  case,  and  that  the  company  was 
liable.  This  is  In  acoordanoe  with  the  ruling  In  Qildersleve's  case,  and  in  Bryant's 
c&^  and,  by  analogy,  with  the  doctrine  in  Birney*s  case. 

In  True  v.  The  InUmational  Tekgrapli  Company^  to  appear  in  00  Maine  (1820),  it  was 
held  that  a  regulation  that  the  company  will  '*  not  be  held  liable  for  mistakes  or  delays 
In  the  transmission  or  delivery  or  for  non-delivery  of  any  message  beyond  the  amount 
received  by  said  company  for  sending  the  same,*'  would  not  protect  the  company  from 
liability  for  its  own  misfeasance  or  negligence. 

In  Breese  v.  The  UnUed  Statee  TOeoraph  Company,  48  N.  Y.  132;  8  Am.  Bep.  608  (1871), 
the  commission  of  appeals  decided  that  regulations  of  a  telegraph  company,  as  to 
repeating,  are  reasonable,  and  that  where  a  person  writes  a  message  upon  a  blank  c<in- 
laining  such  regulations  he  will  be  presumed  to  know  and  consent  to  them.  The 
error.  In  that  case,  was  in  making  "  700  **  read  ^*  7,000,"  the  precise  cause  of  which  error 
was  unknown ~  as  the  case  states.  There  was  no  evidence  of  negligence  beyond  the 
fact  of  the  mistake,  and  the  court  was  not  called  upon  to  decide,  nor  did  it  attempt  to 
decide,  whether  the  company  might  relieve  itself  by  such  conditions  from  liability  for 
injuries  occasioned  by  its  own  negligence. 

MEA8URB  OF  Damagvs.— In  regard  to  the  measure  of  damages,  the  principal  ques- 
tion has  been  that  arising  from  the  rule  **  cauaa  prtxctma  non  remota  apeclatvr"  The 
cardinal  rule  undoubtedly  is,  that  the  one  party  shall  recover  all  the  damages  which 
have  been  occasioned  by  the  breach  of  the  contract  by  the  other  party ;  but  such 
damages  must  flow  directly  and  naturally  from  the  breach  of  contract,  and  must  be 
certain  both  in  their  nature  and  in  respect  to  the  cause  from  which  they  proceed. 
Leonard  v.  N.  F.,  etc^  Telegraph  a>.,  1  Am.  Bep.  446 ;  41  N.  Y.  644. 

In  Lane  v.  Ifontfieal  TeL  Co^  7  Upper  Canada  (}om.  PL  Kep.  23  (1857),  the  plaintiff,  a 
ship  owner,  having  been  induced  by  the  error  of  a  telegraph  company  in  the  transmis- 
sion of  a  message,  to  suppose  he  could  obtain  a  cargo  of  eight  thousand  instead  of  three 
thousand  bushels  of  wheat  from  Chatham  to  Oswego,  abandoned  a  contract  for  a  cargo 
from  Detroit,  and  sent  his  vessel  to  Chatham,  whence  it  sailed  with  a  cargo  of  three 
thousand  bushels  only ;  Held,  that  the  damages  which  naturally  resulted  from  the 
defendant's  breach  of  duty  were  the  expenses  of  sending  the  vessel  to  Chatham  and 
back,  and  that  the  plaintiff  was  not  entitled  to  claim  the  profits  he  might  have  made 
from  carrying  the  eight  thousand  bushels.  See  also  Waahinaton^  etCt  TeL  Ob.' v.  fi6bsr>n, 
15  Orat.  122. 

It  has  been  held  that  even  where  the  losais  the  direct  consequence  of  the  error  or 
delay,  the  company  are  not  liable  unless  either  the  terms  of  the  message  show  that 
such  loss  would  naturally  follow  or  the  otroumstanoes  of  the  case  were  explained  to 
the  company. 

Thus  in  Shidds  ▼.  Waekington  TeL  Co^  0  Western  Law  Journal,  288  (1862),  which  was  a 
ease  at  nbd  prfus,  a  telegram  in  these  words :  **  Oats  flfty-six,  bran  one  ten,  com  seventy- 
three,  hay  twenty-flve,**  was  Incorrectly  transmitted,  so  that  when  delivered  *''  sixty- 
six"  was  substituted  for  '*flfty'*-eix.  No  explanation  of  the  meaning  of  the  telegram  was 
made  to  the  telegraph  company :  Held,  that  the  measure  of  damages  was  simply  the 
i>rlce  paid  for  transmitting  the  telegram. 

So  in  Landeberger  v.  MagneUe  TeUijraph  Co.,  82  Barb.  630,  it  was  held  that  a  telegraph 
company  which,  through  negligence,  fails  to  transmit  and  deliver  a  telegram  In  theea 
words,  '*Get  $10,000  of  the  Mail  Company,"  is  not  liable  in  damages  for  the  loss  of 
eommlssions  upon  a  purchase  which  the  sender  would  have  made.  If  the  telegram 
had  been  delivered,  or  for  a  penalty  which,  by  terms  of  a  contract,  he  was  obliged  to 
pay  In  consequence  of  the  failure  to  make  that  purchase,  the  court  sajing  that  defend- 
ants had  no  information  in  relation  to  the  dispatch,  except  what  could  be  derived 
from  the  dispatch  itself. 

So  in  GHdmAeoe*8  Gate,  28  Md.  232  aS68),  a  telegram  directing  a  broker  to  **SeII  flftf 
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gold**  was iMld  not  to  show  upon  Its  face  that  the  plaintiff  meant  $60,000  in  gold,  and 
that,  aooordlnffly,  he  could  not  Teoover  for  a  loss  sustained  by  reason  of  the  'Allure  to 
eell  that  amount,  no  Information  haTing  been  given  to  the  company  that  such  was  the 
moaning  of  the  words. 

8o  in  Baldi0<n*f  Gose.  6  Am.  Bep.  1A6:  46  X.  Y.  744.  wherein  the  question  was  fully 
diaoiiseed,  It  was  held  that,  where  a  telegraph  company  receives  for  transmission  a 
message  without  notice  or  Information^  either  from  the  contents  of  the  meassge  or 
otherwise,  of  any  fact  indicating  that  extraordinary  care  or  speed  in  its  transmission 
or  delivery  is  important,  or  that  extraordinary  or  special  damages  will  result  from  any 
neglect  of  care  or  accuracy  in  sending  it,  the  company  will  not  be  liable  for  such  dam- 
age or  loss  in  case  of  mistake. 

Other  cases,  however,  appear  to  hold  the  companies  liable  for  the  direct  proximate 
damage  occurring  through  their  errors,  without  regaid  to  their  knowledge  of  what 
aaoh  damages  were  likely  to  be. 

Thus,  in  Boiom  v.  lAkob  Erie  TOeoraph  Co.,  1  Am,  Law  Beg.  686,  a  telegram  addressed 
to  the  plaintiffs,  who  were  merchants,  when  delivered  to  the  telegraph  company,  was 
as  follows:  **8end  one  handsome  eight  dollar  blue  and  orange."  By  a  mistake  in 
transmission,  the  telegram,  as  delivered  to  the  plaintiffs,  wss  as  follows:  ^*8end  one 
hundred  eight  dollar  blue  and  orange."  The  plalntilb  accordingly  sent  one  hundred 
shawls  of  that  description  to  the  signer  of  the  message,  who  returned  them  to  the 
plaintiffs ;  and,  the  shawl  season  having  closed,  they  were  depreciated  in  value.  Held 
0n  submitting  the  case  to  the  jury),  that  the  plaintiffs  might  recover  the  loss.  It  may 
be  stated,  however,  that  the  price  being  given,  the  company  had  reasonable  informa- 
tion of  the  natural  and  probiU>le  consequences  of  a  mistake  of  the  character  made. 

In  ParkB  v.  AUa  Calif omia  Tdegraph  Co^  18  CaL  488,  the  plalntiflTs  agent  telegraphed 
to  him,  informing  him  of  the  failure  of  a  firm  which  owed  him,  and  inquiring  the 
amount  of  the  debt.  The  plaintiff  delivered  to  the  telegraph  company  a  telegram  in 
reply,  mentioning  the  amount  of  the  debt,  and  directing  the  agent  to  ^Attach,  if  you 
can  And  property."  The  company,  through  gross  negligence,  failed  to  send  this  reply, 
and  the  other  creditors  seized  the  whole  property  of  the  debtors.  Held,  that  the  plain- 
tiff would  be  entitled  to  recover  the  amount  of  his  debt  from  the  telegraph  company, 
if,  in  consequence  of  their  neglect,  he  lost  it.  But,  In  this  case,  the  message,  taken  In 
oonnectlon  with  that  to  which  It  was  In  reply,  did  show  the  amount  involved  and  the 
exigencies  of  the  case. 

The  case  of  Brj/ant  v.  Ameriban  TeL  Co.^  1  Daly,  576,  has  a  strong  resemblance  to  the 
above.  The  plaintiffs  sent  a  messsge  to  the  defendant's  office  In  New  York,  addressed 
to  an  attorney  In  Providence,  Bhode  Island,  directing  him  to  attach  a  house  and  lot  In 
that  city,  of  one  B,  who  was  then  temporarily  absent  from  Rhode  Island,  for  a 
debt  of  $12,0001,  due  by  B*s  firm  to  the  plaintiffs.  The  message  was  brought  to 
the  defendant's  office  at  half-past  eight  p.  m.,  which  was  then  closed  for  the  ordinary 
transaction  of  business.  Their  agent  was  told  that  the  message  was  important; 
that  unless  It  was  sent  and  delivered  at  once  it  would  be  of  no  use ;  that  the  object  of 
the  message  was  to  get  an  attachment  upon  property  in  Providence ;  that  unless  it 
WM  made  before  the  Stonington  train  reached  the  Rhode  Island  State  line,  it  would 
do  no  good ;  that  he  would,  consequently,  see  the  Importance  of  the  matter  and  why 
the  plaintiffs  were  so  urgent.  The  defendant's  clerk  answered  the  plaintiff's  messen- 
ger, that  the  message  would  be  sent  and  delivered  as  he  wished,  and  that  he  would 
not  take  the  money  If  he  thought  there  was  any  doubt  about  It.  The  iLes6*ge  was 
«ent  at  ten  minutes  past  nine,  with  directions  from  the  operator  in  New  York  to  send 
tt  In  haste,  and  was  received  by  the  operator  in  Providence  at  half-past  nine  p.  m .,  who 
WM  then  engaged  In  receiving  reports  for  the  press,  which,  by  statute,  have  prece- 
dence over  all  other  matter.  The  Providence  operator  answered  that  It  could  not  be 
«ent  that  night,  as  the  delivery  boy  had  gone  home ;  to  which  the  other  answered 
that  it  must  be,  and  the  former  replied  by  a  sign  expressing  his  concurreuoe.  The 
Providence  oi  orator  was  engaged,  without  cessation,  in  receiving  newspaper  reports 
antll  half-past  eleven  o'clock  p.  m.,  when  he  had  the  message  copied  and  sent  to  the 
attorney.  When  the  attorney  received  it,  it  was  too  late  to  have  the  attachment 
before  the  arrival  of  B,  who  returned  to  Bhode  Island  In  the  Stonington  traio 
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ttittt  momlniri  and  the  plalDtlffB  lost  the  adTantage  of  aecarlDg  their  debt  by  a» 
•ttaohment  upon  B*8  house  and  lot,  which  was  worth  over  (1^000.  B*s  firm  afteiw 
ward  went  into  bankruptcy,  and  all  that  the  plainUfls  recovered  upon  their  debt 
from  the  bankrupt  estate  was  $500. 

Beld,  that  the  plaintiffs  were  not  bound  to  exhaust  their  legal  remedy  against  their 
debtors  by  the  recovery  of  a  Judgment  and  the  issuing  of  an  execution,  before  bring* 
ing  an  action  against  the  telegraph  company  for  the  recovery  of  damages ;  also,  that 
the  measure  of  damages  was  the  amount  of  the  debt  and  interest  from  the  day  of  the 
delivery  of  the  message,  lees  the  $500  which  the  plalntilb  had  received  ftom  the  bank- 
rupt estate  of  B's  firm. 

WatiMnaton  and  2few  Oriecms  TOegraph  Company  v.  Hohson,  16  Orat.  US,  is  an 
Important  case.  That  was  an  action  against  a  telegraph  company,  for  damages  sui^ 
tained  by  the  plaintiffs  in  consequence  of  a  mistake  in  the  transmission  of  a  message 
sent  on  their  line,  whereby  an  order  to  the  plaintifliB'  factors  in  Mobile,  to  buy  five 
hundred  bales  of  cotton,  was  altered  to  twenty-five  hundred.  The  factors  bought 
two  thousand  and  seventy-eight  bales  of  cotton  before  the  mistake  in  the  message 
was  ascertained.  It  was  held  that  If  the  company  was  liable  to  the  plalntilb  for  the 
damages  arising  ftom  the  alteration  of  the  message,  the  commissions  of  the  factors 
upon  the  purchase  of  the  cotton  were  a  part  of  the  damages  for  which  the  company 
Is  liable ;  and  that  the  plaintiffs  were  not  bound  to  accept  any  offer  of  the  company  to 
pay  the  damages,  which  excludes  these  commissions. 

Id  such  case,  if  the  company  is  liable  to  the  plaintiffs  for  damagea  arising  from  the 
alteration  of  the  message,  the  measure  of  these  damages  is  what  is  lost  on  the  sale  al 
Mobile  of  the  excess  of  the  cotton  above  that  ordered,  or,  if  not  sold  there,  what 
would  have  l>een  the  loss  on  the  sale  of  the  cotton  at  Mobile  in^he  condition  and  dr* 
oumstances  in  which  it  was  when  the  mistake  was  ascertained,  including  In  such  lose 
all  the  proper  costs  and  charges  thereon. 

When  the  mistake  was  ascertained,  a  part  of  the  cotton  was  on  board  of  a  ship  to 
be  sent  to  Liverpool ;  a  part  was  under  contract  of  affreightment  to  the  same  place,  baft 
not  on  board.  The  whole  should  have  been  sold  as  It  was  at  Mobile ;  and  the  plalnttSi 
having  sent  it  to  Liverpool,  and  sold  It  there,  the  loss  of  the  company  is  not  to  be 
increased  by  this  act  of  the  plaintlfflB,  but  must  be  based  upon  an  estimate  of  what  It 
would  have  sold  for,  a  part  on  ship-board  and  a  part  under  contract  of  affreightment. 

If  the  plalntiffft  sent  the  cotton  to  Liverpool  for  the  purposes  of  speculation,  with 
the  intention  of  taking  to  themselves  the  profits,  if  any,  and  In  the  event  of  a  loea* 
visiting  the  loss  on  the  company,  they  are  not  entitled  to  recover  for  any  loss  sustained 
upon  it. 

But  if  the  plaintiffs  sent  the  cotton  to  Liverpool  not  with  a  purpose  of  taking  the 
profits,  if  any,  but  only  to  indemnify  themselves  out  of  the  proceeds  to  the  extent 
of  the  cost  and  obligations  increased  by  them,  they  do  not  thereby  lose  their  right  to 
recover  from  the  company  the  damages  which  they  would  have  sustained  If  the  cotton 
had  been  sold  at  Mobile. 

The  plaintiffs,  if  they  Intended  to  bold  the  company  responsible  for  the  exoeas  of 
the  cotton  purchased,  should,  as  soon  as  they  were  apprised  of  the  purchase,  have 
notified  the  company  of  such  Intention ;  should  have  made  a  tender  of  such  exoeas  to 
the  company  on  the  condition  of  Its  paying  the  price  and  ail  the  charges  incident  to 
the  purchase ;  and  also,  that,  in  case  of  Its  refusal  to  accept  said  tender  and  comply 
with  Its  conditions,  they  would  proceed  to  sell' such  excess  at  Mobile,  and  af  :er  cred- 
iting said  company  with  the  net  profits,  would  look  to  it  for  the  difference  between 
the  amount  of  such  proceeds  and  the  cost  of  the  excess.  Including  all  proper  charges ; 
and  upon  the  failure  of  the  oompany,  after  notice,  to  accede  to  their  offer,  they  ahonld 
have  proceeded  accordingly. 

In  De  RutUY.  The  New  York,  ete^  TOegragph  Co^  the  plalDtUTs  sgent  at  Bordeaux  tele* 
graphed  him  at  San  Francisco,  to  purchase  for  parties  In  Bordeaux  a  ship  load  of  five 
or  six  hundred  tons  of  wheat  at  a  limited  price  landed  in  Bordeaux.  Throng  an  error 
M  defendant's  in  transmission,  the  price  was  raised  in  the  message  delivered  to  plaln- 
tlff.  Misled  by  the  error,  the  plaintiff  chartered  a  vessel  and  purchased  a  cargo.  But 
before  the  vessel  sailed,  he  dlsoorered,  by  means  of  a  letter,  the  miatakei  and 
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vpoB  Mdd  the  wheat  and  got  rid  of  the  charter  party,  incurring  a  loss  of  over  $2,000,  foi 
inilflfa  he  brought  action  against  defendant.  Helci,  that  as  the  error  in  the  dispatch 
Wiethe  cause  of  his  purchasing  the  wheat  at  the  price  which  he  did,  and  as  the  Ineyit^ 
ble  loea  which  ooourred  was  the  direct  and  immediate  consequence  of  the  error,  tlie 
lose  he  suatatned  was  the  proper  measure  of  damages. 

In  UvAUA  States  TA.  Co.  ▼.  TTenger,  56  Fenn.  St.  208,  the  plalntirs  agent  delivered  to  a 
letegraph  company  at  Lancaster,  Pennsylvania,  the  following  telegram,  addressed  to 
broken  in  New  Vork :  ^*  Buy  fifty  North-western,  fifty  Prairie  du  C3iien,  limit,  forty* 
fire."  The  company,  through  negligence,  sent  It  only  a  part  of  the  way ;  and  those 
atoeka  rose  in  value  before  the  neidect  was  ascertained,  and  another  order  sent.  Held 
that  the  plaintiff  was  entitled  to  recover  the  increased  cost  of  the  shares  to  which  he 
was  subjected  by  the  company's  negligence.  But  In  this  case  the  court  said  In  express 
terms;  ^'The  dispatch  was  such  as  to  disclose  the  nature  of  the  business  to  which  it 
related,  and  the  loss  might  be  very  likely  to  occur  if  there  was  a  want  of  promptitude 
In  transmitting  it.'*  And  the  court  also  pointed  out  the  distinction  between  the  case 
and  Landsbeiger's  case,  supra. 

Id  Leonard  v.  ThfiWew  Foric,  etc.,  TO.  Co.,  41  N.  Y.  M4 ;  1  Am.  Bep.  44ft,  the  plaintifa 
agent  In  Chicago  telegraphed  to  his  agent  in  Oswego  for  five  thousand  sacks  ol  salt. 
By  the  carelessness  of  the  operator  the  message  was  made  to  read  **  casks;'*  and  five 
thousand  casks  were  sent,  for  which  there  was  no  market  in  C,  and  which  were 
sold  at  a  loss.  In  an  action  against  the  telegraph  company  for  damages,  the  referee 
decided  that  the  measure  of  damages  was  the  difference  between  the  market  value  at 
O.  and  at  C  on  the  day  of  shipment,  together  with  the  costs  of  transportation  from 
O.  to  C.  The  court  of  appeals  held  Uiis  rule  of  damages  sufficiently  favorable  to  the 
defendant.  The  damages  allowed  were  the  proximate,  direct  result  of  the  breach  » 
nothing  was  allowed  for  any  damage  reeuitlng  from  the  non-fulfillment  of  the  order 
as  actually  given,  though  non  eonttat  that  such  allowance  might  not  have  been  sui^ 
talned  by  the  court. 

^meatlofid'f  case,  27  lovra,  488 ;  1  Am.  Bep.  S8S,  is  not  an  authority  on  the  question  of 
damagee,  because  In  that  case  the  amount  of  damages  was  fixed  by  stipulation. 

In  IViie  V.  The  IfiUmaUonal  TeL  Co,  (to  appear  In  00  Maine),  where,  In  consequence 
ef  a  failure  to  deliver  a  message  ordering  a  certain  quantity  of  goods,  a  loss  to  the 
plaintiff  occurred  through  a  rise  in  their  value,  the  measure  of  damages  was  held 
to  be  the  difference  between  the  value  of  goods  at  the  price  named  and  the  sum 
which  the  plaintiff,  in  the  exercise  of  reasonable  diligence  after  notice  of  the  default 
of  the  telegraph  company,  would  have  been  compelled  to  expend  In  purchasing  the 
same  quantity  and  quality  of  goods. 

In  the  case  of  RUtenhouM  v.  The  Independent  JAne  of  TeUoraph^  44  N.  Y.  868 ;  4  Am. 
Bep.  4R8,  the  plaintiff  delivered  at  defendant's  office,  to  be  transmitted  to  brokers  In 
New  York,  the  following  telegram  :  ^  If  we  have  any  old  Southern  on  hand,  sell  same 
before  bomd.  Buy  five  Hudson  at  board."  In  transmission,  **  Hudson  **  was  changed 
to  "hundred,**  and  the  broken  thereupon  bought  five  hundred  shares  old  Southern 
(Mlohigan  Southern  Railroad).  Plaintiff,  hearing  of  this,  directed  a  sale  of  the 
Southern  and  the  purchase  of  five  hundred  shares  of  Hudson  Biver,  according  to 
the  Intent  of  the  original  meesage,  and  which  it  appeared  would  have  been  undei^ 
stood  by  the  brokers  If  correctly  transmitted.  Meantime  Southern  fell  and  Hudson 
rose,  entailing  a  loes  on  the  sale  of  the  former  of  $470,  and  on  a  purchase  of  the  latter 
of  $1375.  The  court  below  (1  Daly,  474)  held  the  measure  of  damages  to  be  the  loes  on 
the  purchase  of  the  Hudson,  but  declined  to  allow  the  loss  on  the  sale  of  the  Southern 
oo  the  ground  that  the  stock  was.  In  legal  effect,  purchased  on  defendants'  account 
end  could  not  be  sold  without  some  notice  to  them.  The  court  of  appeals  affirmed 
the  judgment  and  expressly  stated  that  the  $1,875  loss  in  purchasing  Hudson  was  the 
meesare  of  damages.  The  court  stated  that  **  this  case  is  fairly  controlled  by  the 
ease  of  XieoiKwvi  y.  TFie  New  York  Tdeoraph  Co.^**  mipra,  a  statement  which  may.  In 
view  of  Baldwin's  case,  supra,  be  fairly  doubted.  The  message  very  evidently 
related  to  a  business  transaction,  but  as  to  Its  character  or  the  probable  conse- 
quences of  a  mistake,  they  were  as  far  from  being  Indicated  upon  the  face  of  the 
telegram  as  they  would  have  been  had  It  been  written  In  cypher. 
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In  ElnafcoftM  T.  JContreoI  TOeoraph  Oo^  IB  Upper  ORoada  Q.  B.  Bep.  60,  tha  plaintiff 
not/iTtd  a  talegram*  **  Will  give  you  aigbty  oants  for  rye."  He  sent  a  telesrun  In  reply 
**I>o  aooept  yoor  offer;  ship  to-morrow  fifteen  or  twenty  hundred."  In  an  aotlon 
•brought  against  the  telegraph  company  for  negligence  In  not  transmitting  the  latter 
message,  held,  that  no  damages  for  the  loss  of  a  sale  of  rye  could  be  recovered,  because^ 
-eren  if  the  telegram  had  been  duly  transmitted  and  delivered,  there  could  hare  beea 
no  complete  contract  binding  the  purchaser  to  take  any  particular  quantity  of  rye ; 
and  that  parol  evidanoe  to  show  that  the  purchaser  would  have  taken  a  certain  quan- 
tity was  ImmateriaL 

So  far  as  any  rule  as  to  the  measure  of  damages  can  be  drawn  ftom  the  oases,  wa 
believe  that  the  one  best  sustained  by  the  authorities  may  be  stated  as  follows :  That 
the  telegraph  company  is  liable  for  all  the  direct  damages,  which  both  parties  to  the 
oontract  would  have  contemplated  as  flowing  from  the  breach,  if,  at  the  time  they 
.entered  into  it,  they  had  bestowed  proper  attention  upon  the  subject  and  had  been 
fnily  informed  of  the  facts,  provided  there  be  any  thing  in  the  contract  Itself  Indlcat* 
Ing  that  any  damagea  may  poasibly  result  from  a  breach.— Bbp. 


TAmrAiT,  appellant^  y.  Booky  MouiirrAnr  'Satiosal  Bakk. 

d  Colorado,  S78b) 

AgmU — uhai  tigmOwre  «o&  hind  prim^otipaL    BMmiM, 

An  agent  signed  a  bill  of  exchange  in  thia  f onn,  **  T.  B.  T.,  agent  for  S.  T.,"  and 
there  was  nothing  in  the  body  of  the  bill  evincing  an  Intent  to  bind  tht 
principaL  Hdd,  that  it  was  the  bill  of  the  agent  and  not  of  the  prindpa], 
and  that  parol  evidence  was  not  admissible  to  show  an  intent  to  bind  tlM 
principaL    (See  noU^p.  168.) 

Aonov  on  a  bill  of  exchange.    The  opinion  states  the  case. 

E.  T.  WeUs  and  Hugh  Butler^  for  appellant 

Johnson  dk  Teller,  for  appellee. 

Belford,  J.  This  was  an  action  brongnt  by  the  Rocky  Monntain 
National  Bank  against  Thomas  B.  Tannatt^  on  a  bill  of  exchange 
of  which  the  following  is  a  copy : 

"  Black  Hawk,  Ool.,  Mareh  11, 1800. 

''At  five  days'  sight  pay  to  the  order  of  Rocky  Mountain  National  Baa]^ 

%tJSOO,  value  received,  and  charge  the  same  to  account  of 

"THOMAS  R.  T  ANN  ATT, 

" Agent  fo!  8.  Tayior.' 
"  To  S.  Tatlob,  Providence,  R.  /.** 
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Plaintiff  recovered  judgment  in  the  court  below,  and  the  defend* 
mt  brings  the  caoae  here  on  appeal. 

On  the  trial  the  defendant  oflbred  to  prove  that  the  bill  of 
exchange  was  drawn  by  him  in  a  representative  capacity.  That,  at 
the  time  of  the  drawing  of  the  same,  and  for  a  considerable  period 
anterior  thereto,  he  was  engaged  in  carrying  on  business  for  Taylor; 
that  he  drew  the  bill  of  exchange  on  Taylor,  as  his  agent  and  noi 
otherwise,  and  that  the  bank  had  full  knowledge  of  this  fact. 

This  evidence  was  excluded  by  the  court,  and  is  one  of  the  grounds 
of  complaint. 

We  see  no  error  in  the  rejection  of  this  evidence*  If  the  defend- 
ant is  liable  as  drawer  of  this  negotiable  instrument,  that  liability 
must  be  determined  by  the  instrument  itself.  Parol  evidence  can 
never  be  admitted  for  the  purpose  of  exonerating  an  agent  who  has 
entered  into  a  written  contract  in  which  he  appears  as  principal,. 
even  though  he  should  propose  to  show,  if  allowed,  that  he  disclosed 
his  agency  and  mentioned  the  name  of  his  principal  at  the  time  the 
contract  was  executed.  When  a  simple  contract^  other  than  a  bill 
or  note,  is  made  by  an  agent,  the  principal  whom  he  represents 
may,  in  general,  maintain  an  action  upon  it  in  his  own  name,  and 
parol  evidence  is  admissible,  although  the  contract  is  in  writing,  to 
show  that  the  person  named  in  the  contract  was  an  agent,  and  that 
he  was  acting  for  his  principal.  Such  evidence  does  not  deny  that 
the  contract  binds  those  whom  on  its  face  it  purports  to  bind,  but 
shows  that  it  also  binds  another.    Nash  v.  Totone,  5  Wall.  703. 

In  the  case  of  Jones  v.  Littledale,  6  Adol.  &  Eli.  486,  Lord 
Denmak,  delivering  the  judgment  oi  the  court,  lays  down  this  as  a 
general  proposition,  "  that  if  the  agent  contracts  in  such  form  as  to 
make  himself  personally  responsible,  he  cannot  afterward,  whether 
his  principal  were  or  were  not  known  at  the  time  of  contract,  relieve 
himself  from  that  responsibility." 

In  many  cases  it  is  held  that  parol  evidence  may  be  introduced  to 
charge  an  undisclosed  principal,  but  never  to  exonerate  an  agent 
who  has  made  himself  personally  liable.  2  Smith's  Lead*  Gas.  224 
(marginal). 

Is  Thomas  R  Tannatt  personally  liable  on  this  bill  of  exchange  t 
^  The  rule  is  well  settled,**  says  Mr.  Story,  '<  that  as  to  agents,  if 
they  draw  or  indorse  or  accept  bills  in  their  own  names,  although 
on  account  and  for  the  benefit  of  their  principals,  they  are  held  per- 
sonally liable,  because  they  alone  can  be  treated  on  the  face  of  the 
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biUfi  as  parties.  If  they  would  bind  their  principalSy  they  must 
draw,  indorse  or  accept  the  bills  in  the  name  of  their  prinoiptds,  and 
sign  for  them  and  in  their  names.''  It  is  further  added  in  a  note, 
**  that  in  order  to  bind  the  principal  and  exonerate  himself,  the 
agent  should  regularly  sign  thus :  '  A  B  by  0  D,  his  agent,'  or  *  C 
D  for  A  B.'  But  in  practice  there  are  innumerable  deviations  from 
this  simple  and  appropriate  form,  and  the  decisions  upon  the  various 
oases  which  have  arisen  in  courts  of  justice  involve  much  conflict 
of  doctrine  and  opinion,  and  do  not  seem  always  to  have  proceeded 
upon  any  uniform  principle  of  interpretation."  See  Story  on  Bills 
of  Exchange,  g  97. 

In  the  case  of  The  City  of  Detroit  y.  Jackson,  1  Doug.  115,  the 
judge,  in  delivering  the  opinion  of  the  court,  after  reviewing  the 
numerous  cases  on  the  subject,  says:  ''In  these  and  numerous  other 
oases  of  the  same  class,  the  courte  have  simply  looked  to  the  form 
of  the  instrument  itself  in  order  to  ascertain  whether  it  is  the  con- 
tract of  the  principal  or  of  the  agent  personally.  If,  by  the  terms 
of  the  agreement,  a  party  describing  himself  as  agent  undertakes  to 
do  certain  things,  the  mere  addition  of  the  word  '  agent,'  or,  indeed, 
any  other  designation  which  he  may  add  to  his  name,  will  not  make 
it  the  contract  of  his  principaL  Such  addition  will  be  regarded  as 
mere  description,  and  will  not  have  the  effect  of  binding  a  third 
person  who  is  not,  in  form,  made  a  party  to  the  instrument  It  is 
not  enough  that  the  person  executing  an  instrument  have  power, 
as  agent,  to  bind  a  third  person ;  he  must,  in  fact,  make  it  the  obli- 
gation of  that  person  in  terms  in  order  to  bind  him.  A  familiar 
instance  of  the  manner  of  executing  a  contract  by  an  agent  is  found 
in  the  case  of  bank  bills.  They  are,  upon  their  face,  the  promise 
of  the  corporation  by  which  they  were  issued,  though  signed  by  the 
president  and  cashier  with  an  abbreviation  showing  only  the 
capacity  in  which  they  sign." 

In  tiie  case  of  Tucker  v.  Fairhanke  and  othersy  98  Mass.  1Q4, 
6bat,  J.,  says :  ''  The  question,  whether  the  defendants  are  liable 
upon  the  fiaoe  of  the  bill,  requires  more  consideration.  The  diffl- 
oulty  is  not  in  ascertaining  the  general  principles  which  must 
govern  the  cases  of  this  nature,  but  in  applying  them  to  the  differ- 
ent forms  and  shades  of  expression  in  particular  instruments.  Iir 
order  to  exempt  an  agent  from  liability  upon  an  instrument  exe- 
cuted by  him  within  the  scope  of  his  agency,  he  must  not  only 
name  his  principal,  but  he  must  express,  by  some  form  of  words. 
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that  the  writiDg  is  the  act  of  the  principal^  though  done  by  the 
hand  of  the  agent  If  he  expresses  this,  the  prinoipal  is  bound 
and  the  agent  is  not  But  a  mere  description  of  the  general  rela- 
tion or  office  which  the  person  signing  the  paper  holds  to  another 
person  or  to  a  corporation,  without  indicating  that  the  particular 
signature  is  made  in  the  execution  of  the  office  and  agency,  is  not 
sufficient  to  charge  the  principal  or  to  exempt  the  agent  from 
personal  liability/' 

It  is  claimed  that  the  words,  ^'  agent  for  S.  Taylor/'  ftdly  indi- 
cate that  Tannatt  signed  the  bill  of  exchange  in  a  representative 
capacity,  and  that  the  engagement  manifests  an  intent  not  to  bind 
himself,  but  to  bind  the  principal.  It  will  be  observed,  however, 
that  Taylor's  name  as  principal  nowhere  appears  in  the  body  of  the 
mstrument  The  money  was  to  be  charged  to  Tannatfs  account, 
Qot  Taylor'a  The  words,  **  agent  for  S.  Taylor,"  may  be  regarded 
as  a  mere  description  of  the  general  relation  or  office  which  the 
person  signing  the  paper  holds  to  another  person,  without  indicat- 
ing that  the  particular  signature  is  made  in  the  execution  of  the 
office  and  agency. 

^  Agent  for  a  particular  person,*'  says  Obay,  J.,  **  may  designate 
either  the  general  relation,  which  the  person  signing  holds  to 
another  party,  or  that  the  particular  act  in  question  is  done  in 
behalf  o(  and  as  the  very  contract  of,  that  other;  and  the  court,  if 
such  is  manifestly  the  intention  of  the  parties,  may  construe  the 
words  in  the  latter  sense.'' 

Bnt  how  is  this  manifest  intent  to  be  learned  ?  Olearly  from  the 
whole  instrument  In  affixing  the  words,  ^agent  for  S.  Taylor," 
it  is  possible  that  he  designed  them  as  a  memorandum,  to  be  used 
in  a  settlement  he  might  afterward  make  with  Taylor.  The  signa- 
ture of  the  defendant  does  not  purport  to  have  been  made  in  behalf 
of  a  principal  They  do  not  express  an  act  of  agency,  as  the 
words  "A  B"  for  "0  D"  would.  They. are  mere  description. 
I  agree  that  no  precise  form  of  words  is  indispensable  to  the 
execution  of  an  instrument  by  an  agent  for  a  principal  But  it 
mnst  appear  in  some  way  that  the  instrument  is  executed  in  behalf 
of  the  principal,  or  it  cannot  be  his  act 

It  is  not  unusual  for  one  who,  as  surety,  executes  a  joint  bond 
with  the  principal  debtor,  to  annex  to  his  name  the  character  in 
which  he  signs.  But  then  there  is  no  doubt  that  he  is  liable  tc 
the  creditor.    Had  the  signature  been  ^  Thomas  B.  Tannatt,  agent 
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of  S.  Taylor/'  it  would  hardly  be  oontended  that  it  was  Taylor'a 
bill  of  exchange. 

But  it  is  claimed  that  this  form  of  signature  has  been  repeatedly 
adjudged  good  by  the  supreme  court  of  Massachusetts.  I  admit 
that  it  has  been  so  held  in  Ballou  y.  Tatbot^  16  Mass.  461,  but  the 
decision  in  that  case,  while  it  has  been  followed  there,  has  not  quieted 
discussion,  even  in  that  State.  In  the  case  of  Jefts  and  wife  y* 
Torhy  4  Gush.  371,  the  signature  was  *^  S.  D.  York,  agent  for  the 
Freewill  Baptist  Church,"  but  the  body  of  the  note  sued  on  con- 
tained the  name  of  the  principal,  and  it  was  the  principal  that 
made  the  promise,  and  the  case  turned  upon  that  fact 

In  the  case  of  Barlow  y.  7^  Congregational  Society y  etc,  3  Allen, 
461,  this  subject  is  again  considered,  and  Obat,  J.,  remarks :  ^  All 
the  decisions  of  this  court  upon  unsealed  instruments,  since  the 
case  of  Mann  y.  Chandler,  9  Mass.  335,  haye  required  something 
more  tJian  a  mere  description  of  the  general  relation  between  the 
agent  and  the  principal,  in  order  to  make  them  tfie  contracts  of  the 
latter:' 

Again,  he  says:  ''But,  whereYer  it  appears  upon  the  fiace  of  » 
single  contract,  made  by  an  agent  of  one  named  therein,  and  whom 
he  can  legally  bind  thereby,  that  he  acts  as  agent  and  intends  ta 
bind  his  principal,  the  law  will  give  effect  to  the  intention  in  what- 
ever form  expressed.''  ''In  short,  the  note  not  only  names  the 
principal,  describes  the  relation  between  the  principal  and  the  agent^ 
and  declares  the  note  to  be  made  in  execution  of  the  agency,  but  it 
cannot  take  effect,  according  to  its  terms,  except  as  the  note  of  the 
principal.  As  the  intention  to  bind  the  defendants  thus  appears 
upon  the  face  of  the  note,  the  judgment  must  be  afiSrmed." 

If,  as  it  has  been  held  in  this  and  in  the  case  in  98  Mass.,  that  the 
words  "  Agent  for  A  B  "  may  be  taken  as  a  description  of  the  gen- 
eral relation  between  the  agent  and  the  principal,  it  seems  to  me  a 
forced  construction  to  say  that  a  signature  in  that  form  must  alsa 
be  taken  as  indicating  a  manifest  intent  to  bind  the  principal. 

In  the  case  of  Offut  y.  Ayres,  7  Monr.  356,  the  form  of  the  signa- 
ture was  "  For  B.  Ayres,  W.  B.  Ayres,"  and  the  court  held  it  to  be 
the  note  of  W.  B.  Ayres. 

In  the  case  of  Webb  y.  Burke,  5  B.  Monr.,  it  is  said  to  be  well  set- 
tled that,  if  in  the  body  of  a  writing,  A  B,  as  agent,  binds  C  D,  and 
then  signs  it  "A  B,  agent  for  C  D,"  the  writing  is  that  of  0  D. 

In  the  case  of  Cooke  <6  Co.  y.  Sanford,  3  Dana,  the  note  was  "  One 
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dftj  affcer  date  we  promise,"  etc.,  and  signed  *'  V.  McEnight,  for  N. 
B.  Cook  &  Go."  The  court  say,  in  this  case,  the  words  ''we  prom- 
iBe,"  show  that  the  promise  was  intended  to  be  made  by  a  plurality 
of  indiyiduals,  and  there  would  be  an  inconsistency  in  supposing  it 
to  be  the  agent  who  promised. 

It  will  be  observed  that  this  cause  is  not  made  to  rest  on  the  form 
of  the  signature,  but  what  appears  in  the  body  of  the  instrumenti 
and  which  unmistakably  shows  that  the  principal,  and  not  the  agent, 
was  intended  to  be  bound.    See,  also.  Downer  y.  Collt7i,  26  Ala.  591. 

In  the  case  of  De  Witt  y.  Walling  4  Seld.  571,  the  form  of  the 
signature  was  ''David  Hubbell  Hoyt,  agent  for  the  Churchman." 
Gabdkeb,  0.  J.,  says,  in  commenting  on  this  signature:  ''It  li 
not  sufELcient  that  he  describes  himself  as  agent ;  he  must  give  a 
right  of  action  against  the  principal  Here  the  promise  is  not  by 
the  defendant  or  the  Churchman,  nor  by  Hoyt,  for  them  or  either 
of  them,  or  in  their  behalf,  but  for  himself.  The  formula  used  by 
him  in  the  signature  to  the  note  in  controversy  has  been  determined 
in  this  and  other  States,  to  create  an  obligation  on  the  part  of  the 
agent  personally,  and  not  in  behalf  of  the  principal.  I  can  see  no 
good  reason  for  relaxing  the  principle  of  these  decisions.  We  may 
conjuncture  that  the  affix  to  the  name  of  Hoyt  was  designed  by 
him  to  answer  some  other  purpose  than  simply  to  designate  his 
person.  He  may  have  supposed  that  it  created  a  contract  upon  the 
part  of  the  defendant,  or,  what  is  more  probable,  he  may  have  de- 
signed it  as  a  memorandum  to  enable  him  to  determine  thereafter 
from  what  fund  the  note  should  be  paid,  and  to  guide  him  in  making 
up  his  account  with  the  Churchman  or  with  the  defendant  per- 
sonally. It  is  sufficient  to  defeat  the  action  thai  this  purpose  is 
equivocal,  that  the  language  does  not  necessarily,  or  by  fair  and 
reasonable  construction,  create  an  assumpsit  on  the  part  of  the 
defendant,  whether  known  as  William  Walton  or  as  '  the  Cliurch- 
man!  There  is  no  great  hardship  in  requiring,  that  if  one  man 
undertakes  to  oblige  another  by  note,  bill  of  exchange  or  other 
commercial  instrument,  he  should  manifest  his  purpose  clearly  and 
intelligibly,  or  that  his  principal  will  not  be  bound,  whatever  may 
be  the  result  in  reference  to  himself 

I  am  aware  that  in  this  case  Pabkeb,  J.,  also  delivered  an  opin- 
ion, but  I  am  unable  to  see  that  it  militates  in  any  degree  against 
the  doctrine  laid  down  by  Oabdkis.    At  all  events,  in  the  case  of 
Vol.  IX.  — 21 
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Fiske  Y.  EldridgBy  12  Gray,  474,  this  case  is  quoted  with  approval 
See,  also,  98  Mass.  106.  ^ 

I  confess  that,  after  a  most  carefdl  consideration  of  the  Massii- 
chasetts  cases,  I  fail  to  appreciate  the  soundness  of  a  rule  whioh 
declares  that  the  words  ^^  agent  for  ^  may  be  taken  on  the  one  hand 
as  a  description  of  the  general  relation  which  the  person  signing 
holds  to  another,  and  on  the  other  hand  as  showing  that  the  par- 
ticular act  in  question  is  done  in  behalf  of,  and  as  the  very  con- 
tract of,  that  other.  If  these  words  are  open  \o  this  two-fold 
interpretation,  when  and  how  is  the  proper  use  of  them  to  be  deter- 
mined ?  Under  what  circumstances  will  the  court  regard  them  as 
words  of  description,  and  when  as  indicating  that  the  particular 
signature  is  made  in  the  execution  of  the  ofiSce  and  agency  ?  Is  it 
to  be  a  matter  of  legal  whim  and  caprice,  or  is  the  application  tc 
be  made  under  fixed  rules  on  recognized  principles  ?  In  the  case 
of  TucJew  Y.  Fairbanks,  98  Mass.  106,  the  court  say  that  the  latter 
construction  may  be  given,  when  such  is  manifestly  the  intention 
of  the  parties.  The  intent  to  bind  the  principal,  therefore,  must  be 
manifest  before  the  courts  should  construe  the  words  in  the  latter 
sense.  If  this  intent  is  to  be  derived  from  the  form  of  the  signa- 
ture, there  ought  oertainly  to  be  some  particular  shade  given  to  the 
words  by  the  writer  of  them,  so  that  we  might  learn  when  they  are 
to  be  used  in  the  one  sense  and  when  in  the  other.  No  I  we  must 
look  elsewhere.  Not  outside  the  instrument,  because  the  liability 
of  the  drawers  of  a  negotiable  instrument  must  be  determined 
firom  the  instrument  itself ;  but  look  to  the  whole  instrument  and 
firom  the  body  of  the  contract;  taken  together  with  the  signature, 
determine  whether  it  gives  a  right  of  action  against  the  principal. 
If  it  does,  then  it  exempts  the  agent ;  otherwise  he  is  responsible. 
If  by  his  act  of  signing  he  has  left  it  doubtful  whether  another  or 
himself  is  to  be  bound,  the  doubt  is  to  be  resolved  against  him, 
and  especially  in  cases  of  negotiable  paper,  where  the  rule  is  well 
settled,  that  whoever  takes  it  enters  into  a  contract  with  the  parties 
who  appear  on  the  face  of  it,  and  cannot  look  to  others  for  piay- 
ment    13  Oray,  481. 

While  we  hold  that  a  person  may  draw,  accept  or  indorse  a  bill 
by  his  agent,  and  it  will  be  obligatory  upon  him  as  though  it  waa 
done  by  his  own  hand,  still  the  agent,  in  such  case,  must  either 
flign  the  name  of  the  principal  to  the  bill,  or  it  must  appear  on  the 
face  of  the  bill  itself  in  some  way  or  other,  that  it  was  in  fact  done 
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for  him,  or  the  principal  will  not  be  bound.  See  Sayre  y.  Nichols^ 
7  0aL641. 

If  we  look  at  the  body  of  this  bill  of  ezohangey  there  is  nothing 
in  it  showing  any  intention  to  make  Taylor  liable.  To  hold  him 
liable,  we  must  rest  our  judgment  wholly  on  the  form  of  the  signa- 
ture. And  we  haye  aheady  shown  that  a  signature  of  that  kind 
can  be  taken  as  a  mere  description  of  the  relation  which  the  party 
signing  bears  to  another,  or  as  showing  that  the  particular  act  in 
question  is  done  in  behalf  o^  and  as  the  very  contract  of,  that  other. 

We  feel  that  it  is  unsafe  to  adopt  this  latter  construction,  unless 
it  appears  from  the  whole  instrument  that  it  was  the  manifest 
intent  of  Tannatt  to  bind  Taylor.  In  my  judgment  there  is  noth- 
ing manifesting  this  intent^  and  the  judgment  should  be  affirmed. 

My  brother  Etsteb  faUy  ooncurring  with  me  in  this  opinon,  the 
judgment  below  is  affirmed. 

Hora. — B—  Ifiom  ?.  flMwnmtodt,  S  Am.  B«pu  MP,  and  aoU,  whTrtnagecoltoctod  iht 
«irtliorltl« ;  tM*  alMN  Halle?. PMrM,  t  Id.  Hi;  CmrpmnUt  t.  Hmmpartfc,  t  Id.  Ml»  voA 
aiMr^wne  ▼.  fiW,  Id.  40i. — ] 
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BusSy  plaintiff  in  error,  t.  Ra.W80S 

(«Gft.lBL) 

BsmamU  of  wuae  to  UhUed  8tat$9  oowrt 

OBdlton  of  aa  intestate's  estate,  some  of  whom  resided  in  New  York  and 
ethers  in  Georgia,  filed  a  bill  against  the  administratrix,  in  Georgia,  lor  a 
marshaling  of  the  assets  of  the  estate.  The  administratrix,  by  cross  bill, 
alleged  that  the  estate  was  insolvent,  and  obUuned  an  injunction  mstrxining 
creditors  from  suing  until  the  assets  were  marshaled.  The  New  York  credit- 
ors thereupon  petitioned  to  remove  the  suit  to  the  United  States  court. 
EMt  that  under  the  act  of  1867,  this  could  not  be  done. 

Petition  for  the  remoYal  of  cause  to  United  States  court 

George  Bliss  &  Go.,  and  other  resident  creditors  of  Bawson, 
deceased,  with  Trowbridge,  Dwight  &  Co.,  his  non-resident  credit- 
ors, filed  their  bill  against  Mrs.  Annie  E.  Itawson,  as  adminis- 
tratrix of  her  deceased  hnsband,  charging  that  she  had  had  set  apart 
to  her,  as  her  year's  support,  an  excessive  sam,  and  iras  doing  other 
specified  things,  contrary  to  her  dnty  as  administratrix,  and  detri- 
mental  to  the  interests  of  said  creditors.  And  they  prayed  that  all 
the  creditors  should  become  complainants  in  said  bill,  and  have  the 
assets  marshaled,  etc.      The  court  ordered  all  the  creditors  to  come 
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in  and  present  their  claims  and  hare  them  adjusted  according  to 
equity. 

Mrs.  Bawson  filed  her  answer^  and  in  it  set  np  a  cross-bill  against 
all  the  creditors,  charging  that  she  was  entitled  to  said  year's  sup- 
port, to  dower,  and  to  a  homestead.  She  showed  that  said  estate 
was  insolvent,  that  the  claims  against  it  were  conflicting  and  intri- 
cate, and  also  prayed  for  a  marshaling  of  said  assets.  She  also 
prayed  that  all  the  creditors  be  enjoined  from  suing  on  their  claims 
and  be  required  to  await  the  said  marshaling  of  the  assets.  This 
injunction  was  granted. 

Then  came  Trowbridge,  Dwight  &  Go.,  and,  complying  with  the 
requisitions  of  the  acts  of  congress,  moTed  to  remove  the  cause,  as 
to  themselyes,  into  the  United  States  circuit  court.  The  court 
veAised  to  remoye  it,  and  that  is  assigned  as  error. 

Hins$  d  Dobis,  Vasan  (§  Davis,  for  plaintifb  in  error. 
Wright  d  Farran,  for  defendant. 

McOat,  J.  1.  If  this  case  can  be  removed  to  the  circuit  court 
of  the  United  States,  it  must  be  by  the  act  of  congress  of  1867. 
Brightl/s  Digest  The  act  of  1789  and  the  act  of  1866  apply,  in 
terms,  only  to  defendants.  Brightly's  Digest.  Under  the  act  of 
1789,  the  courts  uniformly  held  that  one  of  several  defendants  could 
cot  remove  the  suii  If  there  were  more  than  one  real  defendant, 
and  all  were  non-residents  of  the  State,  then  all  must  join  in  the 
motion.  If  there  was  one  of  the  defendants  resident  of  the  State, 
in  the  courts  of  which  the  suit  was  pending,  the  case  was  not 
removable  at  all,  since  the  resident  defendant  could  not  remove  his 
enit,  and  the  act  directed  the  State  court  to  proceed  no  further  with 
the  suit. 

By  the  act  of  1866,  it  was  enacted  that  one  of  several  defendants 
might  move  his  suit,  provided  the  federal  court  could  adjudge  the 
controversy  between  him  and  the  plaintiff,  without  the  presence  of 
the  other  defendants.  And  the  act  expressly  provided  that  the  State 
court  should  not,  by  the  effect  of  the  removal,  be  stopped  from  pro- 
ceeding against  the  other  defendants.  Act  of  1866,  Brightly's  Digest 
And  this  restriction  of  the  right  of  one  of  several  defendants  to 
lemove  was  not  because  of  the  policy  of  the  matter,  but  because  it 
would  have  been  unconstitutional  to  carry  before  the  United  States 
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courts  an  ordinary  oontroTersy  between  citizens  of  the  same  Stata 
Const.  IT.  8^  Art  III. 

As  to  plaintiffSy  there  is  no  express  anthority  for  one  of  several 
plaintiffs,  who  is  joined  as  plaintiff  with  other  plaintiflb  resident 
citizens  of  the  State  in  which  the  suit  is  brought,  to  move  his  oase 
at  alL  The  act  of  1867  says,  any  plaintiff  or  any  defendant.  The 
act  of  1789,  had  said  a  defendanty  and  the  oonrts  had  held  that  thia 
meant,  not  one  of  several  defendants,  but  the  party— ^ the  whole 
defendant 

It  is  hard  to  see  whv  the  words  should  receive  one  construction 
in  the  act  of  1789,  and  another  in  the  act  of  1867.  The  constitu- 
tional inability  of  the  United  States  courts  to  determine  a  contro- 
versy between  citizens  of  the  same  State  is  just  as  clear  in  the  case 
of  plaintiffs  as  defendants ;  and  the  act  of  1867  contains  the  same 
prohibition  against  the  State  court  going  on  with  the  suit  as  was  in 
the  act  of  1789,  a  prohibition,  which  was  not  in  the  act  of  1866, 
since  the  latter  act,  providing  for  the  case  of  one  of  several  defend- 
ants, had  directly  the  contrary  provision. 

2.  But  admitting  that  it  was  the  object  of  the  act  of  1867  to 
permit  one  plaintiff- to  remove  his  suit,  when  there  were  oo-plaintifll^ 
citizens  of  the  State  in  which  the  suit  is  pending,  it  is  very  clear  to 
me  that  his  right  must  be  restrained  by  the  qualification  that  hia 
controversy  with  the  plaintiff  must  be  of  such  a  character  as  that  it 
can  be  determined  without  the  presence  of  his  co-plaintifb  who  are 
citizens  of  Georgia.  And  this,  for  the  obvious  reason  that  the 
courts  of  the  United  States  have  no  jurisdiction,  except  in  special 
oases,  of  controversies  between  citizens  of  the  same  State. 

The  only  real  question,  therefore,  in  this  case  is,  whether  the 
dispute,  as  it  is  made  by  the  record  in  this  case,  between  Trowbridge, 
Dwight  &  Oo.  and  Mrs.  Rawson,  can  be  settled  without  the  pres- 
ence of  the  co-plaintiffs,  who  are  citizens  of  this  State.  Trowbridge, 
Dwight  &  Co.  did  not  so  think  when  they  filed  their  bill;  since^ 
they  made  three  Georgia  citizens  co-plaintiffs  with  themselves 
The  controversy  necessarily  involves  the  question :  What  are  the 
rights  of  Tilt,  Oruger  and  others  against  Mrs.  Rawson  ?  It  involves 
the  marshaling  of  the  assets  of  the  estate,  and  the  settlement  ol 
the  disputes  of  the  various  creditors  with  each  other,  and  with  Mra 
Rawson,  as  administratrix  and  as  an  individual.  It  is,  in  .act, 
impossible  to  grant  the  prayer  of  this  bill,  without  deciding  the 
preferences  between  Cruger  and  Tift,  and  the  validity  of  tbeii 
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claims  against  tlie  estate  of  Bawson,  We  do  not  well  see^  either, 
how  the  drcuit  court  of  the  United  States  can  decide  upon  the 
Talidity  of  the  award  of  the  commissioners,  nor  how  it  can  direct 
the  administration.  These  parties  hare  sought  our  fomm ;  they  have 
joined  with  citizens  of  this  State  in  a  suit ;  they  have  forced,  by  their 
motion,  yarious  other  citizens  of  Georgia  to  come  into  the  contro- 
versy as  co-plaintiffs  with  themselves ;  and  we  think  it  accords 
neither  with  the  letter  nor  spirit  of  the  acts  of  congress,  to  permit 
them  to  withdraw  their  suit  into  another  jurisdiction,  leaving 
behind  them  those  whom  they  have  themselves  put  into  litigation 
with  each  other  and  Mrs.  Rawson. 

Judgment  affirmetL 
Wabkbb,  J.,  dissenting. 


Dhjjliu),  plaintiff  in  error,  v.  The  Manhattan  Litb  Insurahci 

Company. 

(UOa.m.) 
I4ff  kuuranes — failure  to  pay  pr&miumi  by  reason  of  tear, 

▲  wife  hunired  the  life  of  her  hoaband,  a  resident  of  Georgia,  in  1869,  in  a 
New  York  iQBorance  Companj,  and  paid  the  annaal  premiomB  promptly 
imtil  1802,  but  then  failed  to  pay  said  premiams  until  March,  1865,  when  thw 
hnaband  died,  after  which,  and  after  the  doee  of  the  war,  sh^  tendered 
the  unpaid  preminma,  and  demanded  payment  of  the  sum  insared,  alleging 
that  ahe  waa  prevented  by  the  war  and  by  act  of  congrees  from  paying  them 
jear  by  year,  on  the  day  fixed  in  the  policy  In  an  action  on  the  policy,  held, 
that  the  wife  coald  not  recover.    (See  note,  p.  1S9.) 

Action  by  Mary  H.  Dillard,  against  the  Manhattan  Life  Insur* 
anoe  Company^  of  New  York,  on  the  following  alleged  facts :  On 
the  26th  of  April,  1859,  she  paid  the  agent  of  said  company,  in 
Oolnmbns,  Georgia,  where  he  and  she  lived,  $141,  as  a  premium,  in 
consideration  of  which  and  of  the  like  sum  to  be.  paid  annually  there* 
after,  Irith  interest  thereon,  daring  the  life  of  her  husband,  said 
company  insured  the  life  of  said  husband  in  the  ^um  of  $5,000,  foi 
her  sole  benefit,  said  sum  to  be  paid  at  his  death,  upon  due  notice, 
etc.  There  were  in  said  policy  various  conditions  upon  which  it 
to  become  void.     One  of  them  was,  if  Mrs.  Dillard  "  should  noi 
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pay  the  said  premiams  on  or  before  the  day  hereinbefore  mentioned 
for  their  payment*' 

She  paid  the  premiums  and  interest  which  fell  due  prior  to  the 
26th  of  April,  1862.  Before  that  day,  war  was  raging  between  the 
United  States  and  the  Confederate  States.  Georgia  was  one  of  the 
Confederate  States,  and  she  and  her  husband  were  residents  in 
Georgia.  By  this  war  and  the  law  she  was  prevented  from  paying 
said  premiums  and  interest  during  said  war.  While  the  war  con- 
tinued, to  wit,  on  the  27th  of  February,  1865,  her  husband  died. 

As  soon  as  the  war  ended,  she  offered  to  pay  said  company  the 
unpaid  premiums  and  interest  then  due,  complied  with  the  con- 
ditions of  said  policy  as  to  proof  of  death,  eta,  as  nearly  as  could  be, 
and  demanded  payment  of  the  policy.  The  company  refused  to  pay 
her,  claiming  that  the  policy  was  of  no  force,  by  reason  of  the  con- 
ditions. 

Upon  demurrer  this  cause  was  dismissed.  That  was  assigned  as 
error. 

JET.  L.  Banning  and  Jam$i  M.  RussMf  for  plaintiff  in  error. 

Skniih  d  AUxander,  for  defendant. 

MoCat,  J.  We  recognize  fully  the  general  doctrine  contended 
for  by  the  plaintiff  in  error.  It  would  haye  been  illegal  for  Mrs. 
Dillard  to  pay  the  premium  to  the  company  during  the  war,  con- 
trary to  act  of  congress.  And  were  this  a  case  of  a  forfeiture  for 
the  failure,  we  should  hold  that  ihe  forfeiture  was  prevented  by  the 
illegality  of  the  performance  of  the  condition.  But  is  this  such  a 
case  ?  The  company  contracts  to  pay  so  much  at  the  death  of  the 
insured,  if  the  annutJ  premiums  are  paid  as  stipulated.  It  is  clear 
from  the  policy,  and  from  the  known  practice  of  all  companies,  that 
the  insured  has  a  right  at  any  time  to  refuse  to  pay  and  give  up  his 
policy.  The  contract,  upon  its  face,  requires  t'j  be  renewed  from 
year  to  year,  by  the  payment  of  the  premium.  Indeed,  a  contract 
of  life  insurance  is,  at  best,  nothing  but  an  undertaking  that  the 
company  will  take  the  annual  premiums  paid,  invest  them  safely, 
and  pay  to  the  insured  the  product,  after  deducting  the  expenses  of 
the  business.  Indeed,  if  every  person  insure^!  lived  to  an  average 
age,  this  would  be  exactly  the  contract.  But  as  any  individual  may 
die  at  any  time,  the  company  agrees  to  pay  him  what  his  premiums 
would  amount  tOy  makin,^  up  its  losses  on  him  by  the  payments  of 
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those  who  liye  beyosd  the  average  age.  The  regular  annual  pay- 
ment of  the  preminm  agreed  npon  is  thus  a  condition  precedent  cf 
flie  oontracty  and  not  a  condition  subsequent.  And  it  is  just  here 
that  tlie  authorities  relied  upon  fail  to  apply.  If  a  condition  subse- 
qnent  beoome  illegal^  there  is  no  forfeiture ;  for  the  estate  haying 
oi\oe  Tested,  it  shall  not  be  divested  because  the  party  fails  to  do  an 
illegal  or  impossible  act  Code,  §  2680.  Bat  it  is  different  with  a 
condition  precedent.  If  that  be  illegal  the  right  never  vests.  It  is 
not  a  question  of  forfeiture^  but  a  failure  to  do  the  thing  necessitf'y 
to  acquire  the  right.  Brown's  Legal  Maxims,  p.  176.  And  ttis, 
as  it  seems  to  me,  is  a  distinction  based  upon  principles  of  justice 
and  sonnd  sense. 

If  I  promise  a  man  to  sell  him  my  house,  provided  he  appear  on 
a  particular  day  with  the  money,  and  he  fails  for  whatever  reason 
other  than  my  fault,  he  has  no  right  in  the  house.  But  if  I  sell 
him  the  house,  and  it  is  agreed  that  he  shall  forfeit  it  if  he  fail  to 
pay  me  for  it  in  full  by  a  particular  day,  then  the  cause  of  his  failure 
may,  both  in  equity  and  sonnd  sense,  become  very  material. 

We  are  very  clear  that,  as  the  case  is  made  by  the  record,  the 
judgment  is  right 

Judgment  affirmed* 

NoTB.~For  a  full  dlaouasion  of  the  effect  of  the  civil  war  on  life  Insurance  policies, 
■ee  BoMnmm  ▼.  InUfrnotibUmaillAft  Assurance  Co^  1  Am.  Rep.  480 ;  Manhattan  lASe  riii. 
(X. ▼.  ITanpieXc  8  Id.  21B;  Ntfw  Tnrk  Life  Ins.  Co.  ▼.  dopton,  Id.  2B0,  and  StraOtam t. 
ThiS  Neso  Forfc  I4fe  Ins,  Co,*  7  Id.  787.   These  authorities  are  contrary  to  the  doctrine  of 

the  principal  case.  It  Is  supported,  however,  by  O* Riley  ▼.  Mutual  Life  Ins.  Obw,  S  A\fbk 
K.8.1fi7. 

Hamilton  ▼.  Mutual  lAfe  Ins,  Co.,  9  Blatchf.  284,  Is  an  authority  against  the  principal 
ease.  There  the  facts  were  as  follows :  In  1868  a  mutual  life  insurance  company  of 
New  York  issued  a  policy  of  insurance  on  the  life  of  G.,  a  citizen  of  and  resident  in  Ala- 
bama, who  continued  to  be  such  until  his  death.  In  June,  1806.  The  policy  was  for  life, 
subject  to  the  payment  of  an  annual  premium  on  or  before  a  speollled  day,  and  contalnaC 
a  ptOTteton  that.  In  case  the  insured  should  not  punctually  pay  such  premium,  the 
policy  should  cease  and  determiue,  and  all  previous  payments  made  thereon  should  be 
forfeited  to  the  company.  The  premiums  were  duly  paid  as  they  became  due,  to  an 
afent  In  Alabama,  until  1861,  when  the  company  withdrew  their  agent  and  had  none 
In  the  State  until  after  the  death  of  the  Insured.  No  further  premiums  were  paid  on 
the  policy.  He  was  always  ready  to  pay,  but  did  not  because  the  Insurrectiou  against 
the  government  of  the  United  States  prevented  lawful  Intercourse  between  Mobile 
and  New  York.  The  restrictions  against  intercourse  continued  until  May,  1866.  After- 
ward, and  before  March,  I860,  G.  applied  to  the  company  at  New  York  to  receive  the 
premiums  in  arrears,  with  Interest.  It  refused  to  do  so  or  recognize  the  policy  as  nub- 
■tstlng.  The  plaintiff,  as  executor  of  G.,  renewed  the  application,  but  It  was  refused,  on 
the  ground  that  the  policy  was  forfeited.  He  then  filed  a  bill  praying  for  a  decree 
declaring  the  policy  to  be  subsisting  and  not  forfeited,  and  directing  the  payment  of 
(he  amount  Insured  by  it,  lees  the  unpaid  premiums  and  Interest  thereon.  Held,  that 
Uie  plaintiff  was  entitled  to  such  decree.  The  contract  was  not  one  of  continuing 
performance,  so  as  to  be  dissolved  by  the  war ;  It  was  only  suspended.  —  Rep. 
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Mamwat.t.,  plaintiff  in  error,  y.  Ookem. 

LmuUord  and  tenant -^-^nudrnmcs, 

• 

IMandaat,  owner  of  a  building,  rented  the  lower  atorj  to  plaintiff  aad  ikm 
npper  stories  to  other  tennnts.  There  was,  in  the  upper  part,  a  water-cloaei 
to  which  all  the  tenants  had  aooesH,and  which,  though  properly  oonstmcted^ 
had  become  out  of  order  hj  reason  of  the  negligence  of  the  tenants,  of  wiiich 
fsct  defendant  had  notice.  HM,  that  defendant  was  liable  for  damagev 
oecMloned  to  plaintiffs  goods  by  reason  of  the  oTerilow  of  said  doM*^ 

Thb  facts  are  stated  in  the  opinion. 

Thomas  B.  Layd  and  A.  W.  Hammondy  for  plaintiff  in  error. 

Omrge  A.  Mercer^  for  defendant, 

LocHBAKBy  0.  J.  This  was  an  action  brought  by  a  tenant 
against  the  landlord  to  recover  damages  done  to  goods  on  account 
of  an  alleged  nuisance  kept  in  the  upper  part  of  a  building,  being  a 
water-closet,  on  account  of  which  water  overflowed,  and  his  goods 
below  were  injured.  The  proof  shows  that  the  water-closet  oom* 
plained  of  was  upon  the  premises  at  the  time  the  party  rented  the 
store,  and  the  closet  itself  was  not  a  nuisance,  but  a  convenience  for 
t|ie  other  tenants  living  in  the  upper  part  of  the  building.  The 
proof  shows  that  this  damage  was  done,  not  on  account  of  any  defect 
in  the  water-closet  or  its  pipes,  etc.,  but  that  persons  using  it  threw 
obstructions  into  it,  and  thus  caused  the  overflow  and  damage. 
The  jury  found  for  the  plaintiff,  and  the  case  comes  before  us  on 
the  charges  and  refusals  to  charge  of  the  court  below.  The  judge 
charged  the  jury  ^'that  if  they  found,  flrom  the  testimony  in  the 
case,  that  the  defendant  was  the  owner  of  the  whole  building,  and 
the  plaintiff  was  a  tenant  of  a  part  of  said  building,  and  that  dam- 
ages  accrued  through  the  leakage  of  the  water-closet,  the  defendant 
was  liable  for  the  damages  sustained ;  that  the  other  tenants  of  the 
building  were  to  be  considered  as  the  agents  of  the  defendant  in 
obstructing  the  water-closet,  and  that  defendant  was  bound  to  keep 
the  premises  in  repair." 
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The  judge  refhsed  to  charge  that,  if  the  jnry  found  plaintiff  had 
the  same  aooees  as  any  other  tenant,  defendant  was  not  liable,  and 
abo  that  the  defendant  was  not  responsible  unless  some  agreement 
or  ooTenant  was  proved  by  which  the  defendant  had  agreed  to  keep 
said  store  and  premises  in  good  condition. 

The  only  question  in  the  case  is  the  fact  whether  Mrs.  Marshall 
is  liable  for  the  damage  done  by  the  overflow  of  the  closet  under  the 
bets  in  this  case.  It  is  contended  that  she  is  not,  because  the  pipes 
and  fixtures  were  all  in  good  order,  and  the  damage  was  the  result 
of  no  fault  of  hers ;  and  the  closet  being  on  the  premises  at  th«. 
time  of  renting,  that  it  was  not  covenanted  by  her  as  to  its  use,  and 
to  keep  it  free  from  obstructions,  and  that,  this  being  the  act  of 
other  tenants,  she  is  not  liable. 

There  is  nothing  clearer,  as  a  principle  of  law,  than  that  a  party 
is  liable  for  damages  done  by  himself  or  his  agents  in  maintaining 
or  keeping  up  a  private  nuisance.  The  evidence  in  this  case  showa 
that  this  closet  was,  at  times,  in  very  bad  order  and  condition ;  that 
it  was  kept  in  this  condition.  Wray,  one  of  the  witnesses,  says  it 
was  open  day  and  night,  not  only  to  inmates  but  to  outsiders* 
Bobider,  the  plumber,  advised  her  to  close  it  up.  And  it  appears, 
previous  to  the  damage  sued  for,  there  had  been  a  leakage,  of  which 
she  was  notified  by  the  plaintiff,  and  she  promised  to  fix  it.  The 
oondnuance  of  the  closet  was  for  the  accommodation  of  her  other 
tenants  who  paid  her  rents,  and  her  continuance  of  the  closet  was- 
for  a  consideration.  If  she  allowed  a  water-closet  for  her  other 
tenants  to  remain  in  the  condition  testified  to,  and  from  this  cause 
damage  did  actually  occur  to  the  plaintiff,  why  would  she  not  be 
liable  ?  Upon  legal  principles,  can  she  do  damage  to  one  tenant 
by  a  convenience  erected  for  others,  and  because  these  tenants  so 
abuse  the  use  as  to  cause  the  damage,  protect  herself  as  landlord 
because  of  want  of  covenant  ?  A  general  principle  may  be  recog- 
nized that  one  who  permits  a  wrong  to  be  done  is  responsible  as  he 
who  actually  does  it  For,  in  tortSy  all  are  regarded  as  principals. 
This  damage  was  the  result  of  a  nuisance  kept  by  the  landlord  upon 
the  premises.  And  that  it  was  his  own  tenants  who  made  it  so 
does  not  change  the  charge  or  remove  the  liability.  One  who  erects- 
upon  his  own  land  any  thing  which,  by  ignition,  bums  down  the 
house  of  one  adjoining,  is  liable.  But  we  need  not  multiply  casea 
analogous  in  principle ;  they  are  found  all  through  the  reports.  We 
need  not  gather  them  together,  for  the  extractod  principle  of  lia- 
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bilitj  is  oonfltanily  reoognizecL  We  haye  examined  the  case  upon 
the  ground  that  it  may  be  assimilated  to  that  of  a  house  rented  to 
a  tenant  who  yiolates  law  by  keeping  more  gunpowder  than  the  law 
allows,  and  by  this  act  -an  explosion  takes  place  which  injures 
another,  and,  under  such  facts,  the  landlord  would  not  be  liable, 
but  we  see  the  distinction  which  marks  the  cases  in  the  case  of  a 
tenant  whose  oton  act,  not  by  its  connection  with  the  landlord, 
causes  the  damage.  I^  in  this  case,  the  tenants  had  wantonly 
thrown  down  buckets  of  water  on  the  floor  aboyc*  and  caused  this 
damage,  the  landlord  would  not  be  liable.  But  the  act  was  pro- 
duced by  a  water-closet  which,  if  not  kept  clean  and  in  proper  order, 
was,  jt70r  86,  a  priyate  nuisance,  and  the  ordinary  and  natural  conse- 
quences of  which  was  to  produce  a  nuisance  in  the  inherent  charac- 
ter of  the  thing  itself.  And  when  there  was  proof,  as  in  this  case, 
of  this  consequence  being  known  to  the  defendant,  by  information 
and  by  actual  notice  of  a  preyious  leak,  we  think  the  reasons  of  the 
liability  appears,  and  that  this  case  falls  within  the  rule  in  Tread- 
well  y.  Davie,  39  Qa. 
We,  therefore,  aflftrm  the  judgment  of  the  court  below. 

Judgment  affirmed. 


OiTT  Ooxniroiii  ov  At7GUSTa,  plaintiff  in  error,  t.  Swsbvbt* 

ChneHMhndllaw.   Officer -^^aeeted righU. 

An  office  created  by  a  munidpal  corporation  maj  be  abolished  bj  the  aamc 
avthoritj,  eo  as  to  depriye  the  incambent  of  his  salarj  for  the  nnexplrad 
term  for  which  he  was  elected. 

The  defendant  in  error  was  elected  January,  1868,  hospital 
physician  of  the  city  hospital  of  Augusta  for  two  years,  at  an 
annual  salary  of  $1,600,  in  pursuance  of  an  ordinance  of  the  city 
council  proyiding  for  the  election  of  such  ofiScer.  In  Januaryj 
1869,  the  city  council  abolished  the  ofiSce.  Sweeney  notified  the 
city  council  of  his  willingness  to  perform  the  duties  of  the  office 
during  1869,  and  demanded  his  salary  for  that  year.  Upon  thei? 
rorusal  to  pay  he  brought  this  action  to  recoyer  such  salary. 
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City  Oonncil  of  Angana  ▼.  Sweeney. 

Under  the  instnictionB  of  fhe  court  the  iniy  fonnd  for  the 
plalntilt 

A.  R.  Wright,  tor  plaantilf  in  error. 

ff.  Olajf  Foder,  for  defendant  in  error. 

McOat,  J.  It  18  only  in  a  yerj  loose  sense  that  the  relation 
between  the  holder  of  an  office  and  the  public  can  be  said  to  be  one 
of  contract  One  of  the  very  first  ingredients  of  a  contract  is 
wanting,  to  wit,  that  of  mutuality.  The  officer  may,  at  any  time, 
resign,  mpye  away,  or  die,  and  the  public  has  no  remedy.  So,  too, 
fhe  public  may,  at  any  time,  discharge  the  incumbent,  provided 
that  discharge  is  within  the  power  under  the  law  of  the  public 
agent  who  makes  the  discharge.  The  public  always  acts  through 
agents,  and  those  agents  only  have  such  powers  as  the  public  has 
conferred  upon  them.  If  the  public  has,  by  law,  made  the  officer 
removable  at  the  will  of  some  other  public  agent,  the  removal  may 
be  made.  If,  by  law,  the  removal  is  only  by  some  other  mode,  then 
that  mode  must  be  resorted  to.  It  is  not  a  matter  of  right  in  the 
officer,  but  a  question  of  power  in  the  agent  who  undertakes  the 
removal. 

It  was  upon  this  that  the  case  in  Shaw  v.  Mayor  and  Council  of 
MacoHy  21  Ga.  280,  went.  The  city  council  did  not,  by  law,  have 
the  right  to  remove,  hence  there  was  no  removal,  and  the  marshal 
was  entitled  to  his  salary.  It  will,  we  ;hjnk,  be  found  that  this  is 
fhe  ground  upon  which  the  cases  have  been  put,  where  decisions 
have  been  made,  seemingly  in  favor  of  the  right  of  the  officer  to  his 
pay  after  removal,  and  not  upon  the  ground  of  contract  4  Dev.  N. 
0.  R.  18, 19  ;  10  How.  414. 

It  has  always  been  held  in  Georgia,  that  the  people  in  convention 
might  abolish  even  a  constitutional  offica  If  the  office  be  created 
by  legislative  enactment,  the  legislature  may  abolish  it ;  and  if  it 
be  created  by  municipal  authority,  that  same  authority  may  abolish 
it  This  is  the  clear  deduction  from  the  case  of  Butler  v.  The 
State  of  PennsylvaniOy  10  How.  414.  See,  also,  6  Sergeant's 
Beports,  322 ;  5  Watts  &  Serg.  418.  We  think,  therefore,  that, 
as  there  was  evidence  that  this  office  had  been  abolished  by  the 
proper  authority,  the  plaintiff  in  the  suit  had  no  right,  by  con- 
tract, to  be  interfered  with,  and  the  court  erred  in  qualifying,  as  he 


174  GEORGIA, 


Gltj  Couidl  of  Angiurta  t.  Sweeny. 


idid^  his  oharge,  that  the  city  oouncil  had  the  right  to  abolish  the 
office  of  hospital  physician. 

The  right  of  an  incambent  of  an  office  does  not  depend  on  any 
contract,  in  the  sense  of  a  contract,  in  the  sense  of  a  bargain  between 
him  and  the  pnbUo.  His  right  depends  on  the  law,  nnder  which 
he  holds.  If  that  law  be  one  capable  of  being  repealed  by.  the 
power  which  acts,  the  right  of  the  officer  is  gone.  That  clause  of 
the  bill  of  rights,  in  onr  own  constitution,  which  prohibits  the 
passage  of  a  law  affecting  prirate  rights,  or  rather  the  varying  of  a 
general  law,  by  special  legislation,  so  as  to  affect  priyate  rights,  can- 
not affect  this  question,  since  this  law,  ordinance  of  council,  which 
was  repealed,  was  not,  itself,  a  general  law,  but  a  law, creating  a 
particular  office,  which  the  power  creating  it  had  the  same  power  to 
Ab^liflh  as  it  had  to  create. 

Judgment  rwerMtL 
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ntaMtt,  wbo  hiid  bam  tMonej  for  defendanfa  wife,  in  a  toit  Imragfal  agatail 
Imt  for  diyoreo  on  the  ground  of  adultexy,  and  whieh  waa  "  dlimiflMd  wHk- 
oat  prejudice,"  brooght  an  action  against  the  linaband  for  prof eoeional  eer 
▼ieee.    Maid,  that  he  waa  not  entitled  to  recoyer. 

Bat  brought  an  action  of  assumpsit  against  Adden,  for  profes- 
«ional  senrioes  rendered  defendant's  wife,  in  a  suit  brought  by  Adden 
for  a  diToroe  on  the  ground  of  adultery.  Upon  the  hearing  the 
4nit  was  ^dismissed  without  prejudice.*  During  the  pendency 
of  the  suit,  the  court  awarded  the  wife  an  allowanoe  of  130,  to  aid 
lier  in  defending  said  suit,  which  defendant  paid.  Defendant's  wife 
was  destitute  of  property,  and  the  plaintiff  received  nothing  for  his 
jerviees  in  said  divorce  suit,  except  the  $30. 

The  defendant  never  employed  the  plaintiff  nor  agreed  to  pay  said 
idaim ;  but  die  plaintiff  contended  that  defendant  is  bound  to  pay 
ihe  same  as  for  necessaries  provided  for  his  wife. 

It  was  agreed  that,  after  the  opinion  of  the  court  tboidd  be 
4>btttined  on  the  foregoing  case,  it  might  be  discharged  and  tried  by 
4h6  jury  if  eith^  party  so  elect 
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Bay  S  Ladd,  for  plaintifEl 

Ftetch$r,  Haywood  A  Crawford^  for  defendant 

Sabgbht,  J«  The  liability  of  the  husband  upon  tne  contracts  of 
hu  wife  must  rest  either  upon  the  gronnd  of  his  assent  or  approval 
of  the  same,  or  because  the  law  of  marriage  has  imposed  upon  him 
the  duty  of  supplying  her  with  necessaries  daring  the  marriage^ 
nntil  she  has  relinquished  or  forfeited  a  right  to  claim  them,  by  her 
own  Toluntary  act,  misconduct^  or  crime. 

The  case  finds  that  here  was  no  promise  or  assent  on  the  part  of 
the  husband  to  pay  this  plaintiff  and  this  daim  is  put  upon  the 
ground  of  necessaries. 

That  the  husband  is  liable  for  necessaries  thus  furnished  to  the 
wife,  such  as  necessary  food,  drink^  clothing,  washing,  physic,  instruc- 
tion, and  a  suitable  place  of  residence,  with  such  necessary  furni- 
ture as  is  suitable  to  her  condition,  there  is  no  doubt  Whittingham 
T.  Hilly  Cro.  Jac.  494 ;  Hunt  y.  DeBlaiquiere,  5  Bing.  550 ;  2  Smith's 
Lead.  Cas.  364;  Morrison  v.  HoU,  42  N.  H.  478. 

It  is  also  held  in  Shepard  v.  Afackouly  3  Oamp.  326,  where  the  wife 
exhibited  articles  of  the  peace  against  her  husband,  and  employed 
an  attorney  to  assist  her,  that  the  husband  would  be  liable  to  such 
attorney  for  such  services,  provided  such  measures  were  necessary* 
If  the  conduct  of  the  husband  was  such  that  she  must  necessarily 
resort  to  such  measures  in  order  to  preserve  life  and  health  —  to 
protect  herself  from  imminent  danger  to  life  or  limb  or  health — 
then  the  necessity  existed.  To  the  same  effect  are  SheUon  v.  Fendh* 
tauy  18  Conn.  417 ;  Morris  v.  Palmer,  39  N.  H.  123 ;  Smith  v.  DaviSy 
45  N.  H.  566-570,  and  cases  cited. 

In  this  case  the  husband  applied  for  the  divorce  on  the  ground  of 
the  adultery  of  the  wife.  She  opposed  the  granting  of  the  divorce,, 
and  employed  plaintiff,  who  rendered  her  the  necessary  aid  in 
making  her  defense;  and  the  case  finds  that  he  so  far  succeeded  in 
the  defense  as  to  procure  the  libel  to  be  dismissed  without  prejudice* 

This  entry,  ^dismissed  without  prejudice,''  indicates  that  the  libel 
was  not  dismissed  upon  the  merits  of  the  case,  upon  the  ground  that 
the  evidence  showed  the  libelee  to  be  innocent  of  the  chai^  made 
against  her,  but  for  some  insufSciency  in  the  allegations,  or  in  the 
service  of  the  libel  (see  rule  4,  June  adjourned  teftn,  1865),  where 
it  might  be  proper  to  allow  the  libelant  to  bring  a  new  libel  for  the- 
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nme  oanse.  This  would  not  be  done  in  any  case  where  the  evidence 
ahowed  the  libdee  to  be  fliree  firom  &altand  from  suspicion.  There* 
fore  the  liEK^tof  this  entry  shows  that  the  libelant  failed  upon  some 
technical  point  in  the  case,  rather  than  that  the  libelee  succeeded 
in  proving  her  innocence  of  the  charge  made  against  her. 

But  however  that  may  be,  it  would  certainly  be  a  new  discovery 
if  the  attorney  for  the  libelee  has  a  valid  claim  against  the  husband 
for  the  services  thus  rendered  the  wife.  The  court  has  long  been  in 
the  habit  of  granting  aid  to  the  libelee  in  such  cases,  when  they 
apply  and  furnish  the  proper  evidence,  by  way  of  interlocutory 
order,  by  making  an  allowance  to  the  wife  to  aid  her  in  making  a 
defense.  When  the  wife  is  the  libelant,  it  is  not  customary  to  make 
her  any  allowance  in  that  way,  but  to  consider  the  matter  of  her 
necessary  expenses,  in  awarding  alimony. 

But  when  the  wife  is  libelee,  such  allowances  are  made,  and  the 
husband  is  ordered  to  pay  to  his  wife  some  reasonable  sum  to  assist 
her  in  making  defense.  This  has  been  done  because  it  was  supposed 
to  be  the  only  way  in  which  the  husband  could  be  compelled  to  defray 
the  wife's  necessary  expenses ;  neither  party,  by  our  practice,  recovers 
ooflts  in  a  divorce  case.  But  no  interlocutory  order  in  such  a  case 
could  be  necessary,  if  the  husband  is  liable  to  the  attorney  of  the 
wife  for  all  such  services  as  he  may  render.  The  order  which  the 
court  made  in  this  case  was  a  work  of  supererogation.  The  libelee's 
counsel  might  as  well  recover  the  whole  in  one  suit,  as  to  obtain  an 
order  of  court  for  part,  and  be  obliged  to  sue  for  the  residue. 

One  thing  u|  very  certain,  that  the  court  never  understood  that 
the  counsel  could  recover  for  his  services  against  the  husband  of  the 
libelee  in  such  a  case,  else  they  would  not  have  been  making  orders 
of  allowance  to  the  libelee  to  enable  her  to  make  her  defense.  She 
could  make  such  defense  without  such  aid  if  she  could  charge  her 
husband  with  the  whole  expense  of  her  defense.  We  think  the 
authorities  fully  justify  the  court  in  the  views  they  have  taken,  and 
are  decisive  to  the  point  that  the  plaintiff  in  this  case  cannot 
recover.  The  reasoning  in  Morrison  v.  HoU,  42  N.  H.  478,  where 
it  was  held  that  the  husband  was  not  liable  to  the  wife's  counsel  for 
services  rendered  her  in  obtaining  a  divorce  from  her  husband  on 
the  ground  of  his  adultery,  is  much  of  it  equally  applicable  here. 
To  the  same  point  is  Johnson  v.  Williams,  3  Iowa,  97,  and  Shelton 
V.  Pmdletony  18  Oonn.  417. 

And  in  Bishop  on  Marr.  and  Div.,  g  571,  it  is  said  that  :he  hus- 
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band  is  not  ^'liable  to  the  legal  adviser  whom  she  (the  wife)  may 
employ,  either  in  prosecuting  or  defending  a  divorce  suit."  The 
reason  stated  is,  that  ihe  cannot  bind  her  husband  for  any  thing 
unless  it  be  necessary  for  her  safety;  and  he  adds,  "  bnt  it  is  never 
necessary  for  her  safety,  as  wifSy  either  to  obtain  a  divorce  from 
Him,  or  to  resist  his  obtaining  one  from  her.'' 

And  in  Coffin  v.  Dunhamy  8  Gnsh.  404,  it  is  expressly  held  that  a 
husband  is  not  liable  for  services  rendered  to  his  wife  by  a  counselor 
at  law,  in  suocessfdlly  defending  her  against  a  libel  for  divorce  filed 
against  her  by  her  husband.  This  would  seem  to  be  directly  in 
point;  and  so  is  Wing  v.  HurVmrt,  15  Vt  607.  It  seems  that 
Hurlburt  and  his  wife  had  filed  cross  libels  for  divorce,  and  that 
Wing  had  been  counsel  for  the  wife  in  both  cases,  and  made  his 
charges  inthe  case  in  which  she  was  libelant,  and  also  in  the  case 
in  which  she  was  libelee,  and  sued  the  husband  for  both  these  classes 
of  items. 

Williams,  0.  J., in  the  opinion,  says:  ''But  io  dissolve  the 
bonds  oi  matrimony  between  them  on  her  request,  or  to  resist  his 
petition  for  that  purpose,  cannot  be  considered  as  necessary  for  her 
safety  or  preservation,  so  as  to  enable  her  to  procure  professional 
assistance  therefor  on  his  credit  and  at  his  cost."  ''  No  case/*  he 
says, ''  is  found  where  this  was  ever  attemp&d.^ 

But  in  this  State  both  have  now  been  attempted,  the  one  in  Mor- 
ruon  V.  ffoUy  42  N.  H.,  «ifpra,  and  the  other  in  this  case;  and  our 
judgment  is  that,  as  in  the  former  case  so  in  the  latter,  the  attempt 
must  faiL 

Unless  the  case  is  discharged  according  to  its  terms,  there  must  be 

Judgment  for  the  defendant. 
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• 

PkdntUrs  cow  ewwped  into  daf oiidulf s  land,  thioogh  defect  in  a  fnce  wlileb 
the  litter  was  bound  to  repair,  and  was  there  bitten  by  a  dog.  HM,  thai 
treepaai  would  not  lie,  bat  mmtle,  that  caae  would. 

TBB8PA88  for  injuries  to  a  oow.  Under  instmotions  from  the 
eonrt  the  ;ary  found  for  the  plaintifl^  and  defendant  appealed^ 
The  case  is  stated  in  the  opinion. 

MartthdU  d  Chaw  and  Morrison  d  Stanley,  for  plaintiff 

Min(a  d  Mugridge  and  8.  C.  d  B.  JS.  Badger ^  for  defendants. 

BbllowSi  0.  J.  The  ease  is  simply  this:  That  plaintiff's  oow 
escaped  into  defendant's  land  through  defeot  of  fenoe'  which  the 
latter  was  bound  to  repair,  and  was  there  bitten  by  a  dog ;  but  it 
does  not  appear  who  owned  the  dog,  or  whether  he  was  habitually 
there,  or  was  or  was  not  accustomed  to  bite,  but  he  was  not  encour- 
•ged  by  defendant  to  bite  plaintiff's  cow  in  this  instance. 

There  is  nothing  then  to  show  that  such  an  injury  was  or  was 
not  reasonably  to  be  apprehended  from  the  defendant's  omission, 
and  that  question  was  not  left  to  the  jury.  For  that  reason  the 
rerdict  was  set  aside  in  Saxton  r.  Bacon,  31  Yt.  540.  There  the 
plaintiff's  horses  escaped  into  defendant's  adjoining  pasture  through 
a  fence  that  was  defectiye,  and  which  defendant  was  bound  to  re- 
pair, and  they  were  gored  by  a  bull  of  defendant  which  was  there 
kept ;  and  the  court  held  that  the  obligation  and  the  liability  are 
the  same  as  if  created  by  contract ;  that  the  defendant  was  liable 
for  all  damages  which  he  might  haye  anticipated  might  follow  fit>m 
bis  omission,  and  that  this  was  a  matter  for  the  jury.  Had  the 
injury  to  the  oow  been  caused  by  the  illegal  act  of  a  third  person 
after  the  cow  escaped  into  defendants  pasture^  the  defendant  would 
not  hare  been  liable  for  it  Orain  r.  PotriOy  6  Hill,  522 ;  1  Oh.  PL 
M5, 896 ;  Vicar$  y.  WOcooks,  8  East,  1.  But  nothing  of  that  kind 
j^»peani     According  to   the  finding  of  the   jury,  the  wrongfol 
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omismon  of  the  defendant  oansed  the  oow  to  come  into  the  yicinity 
of  the  dog  and  reoeiye  the  injury;  and  there  is  nothing  that  shows 
that  this  injury  by  the  dog  was  caused  by  the  illegal  act  of  any 
one,  unless  by  the  defendant's  omission. 

If  defendant  is  liable  here,  he  would  be  in  all  cases  where,  by  the 
wrongful  omission  of  the  defendant,  plaintiff's  cattle  escaped  into 
another's  ground  and  were  there  injured  by  any  accident,  whether 
such  injury  was  reasonably  to  be  anticipated  and  foreseen  or  not 
Suppose  that  the  cow,  haying  so  escaped,  was  killed  by  lightning 
while  under  a  tree  on  defendant's  land,  or  by  a  railroad  train  which 
passed  through  his  land,  and  without  any  wrongful  act  of  the  rail- 
road company,  it  appearing  that  such  injury  would  not  haye  hap- 
pened but  for  defendant's  neglect  to  keep  his  fence  in  repair,  would' 
the  defendant  be  liable  ? 

In  Foioell  y.  Salisbury^  2  Younge  &  Jeryis,  391,  where  plaintiff's 
horses  escaped  into  defendant's  land  through  a  defect  in  his  fence, 
which  he  was  bound  to  repair,  and  were  killed  by  the  fall  of  a  hay- 
stack, it  was  held  that  defendant  was  liable,  that  the  damage  was 
not  too  remote. 

So  where  defendant's  horse  escaped  into  plaintiff's  land  through 
a  defeotiye  gate  which  the  former  was  bound  to  repair,  and  kicked 
the  plaintiff's  horse,  it  was  held  that  the  damage  was  not  too  re- 
mote. Lee  y.  RUeyy  34  L.  J.  B.  (N.  S.),  G.  P.,  212,  quoted  in  Sedgw. 
on  Dam.  88,  note  2.  In  DuncJde  y.  Kockery  11  Barb.  387,  a  decla- 
ration for  trespass  by  defendant's  horse,  it  was  alleged,  by  way  of 
aggrayation,  that  defendant's  horse  kicked  plaintiff's  horse ;  held, 
not  necessary  to  ayer  that  defendant's  horse  was  accustomed  to  kick, 
or  that  defendant  knew  it  So,  where  it  appeared  that  the  deceased, 
by  defendant's  negligence,  was  precipitated  into  the  lock  of  a  canal, 
and  while  there  was  suffocated  by  reason  of  the  lock-keeper  letting 
in  the  water,  it  was  held  that  the  representatiyes  of  the  deceased 
could  maintain  the  action  under  Lord  Campbell's  Act,  9  ft  10  Vict, 
ch.  93 ;  Byrne  y.  Wilson^  15  Irish  Com.  Law,  332,  quoted  Sedgw. 
on  Dam.  88,  note  2.  And  Sedgwick  says,  page  88,  that  in  cases  of 
illegal  or  mischieyous  conduct,  the  disposition  of  the  courts  is  to 
make  the  party  in  the  wrong  liable  for  injurious  consequences  flow* 
ing  from  the  illegal  act,  although  they  be  yery  remote.  So  he  says 
m  note,  page  80,  that  he  who  commits  a  trespass  must  be  held  to 
contemplate  all  the  damage  which  may  legitimately  follow  from  his 
illegal  act,  whether  he  might  haye  foreseen  it  or  not ;  and,  so  fur  as 
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it  is  plainly  traceable,  he  Bhoald  make  oompensatioii  for  it;  and  he 
distinguishes  between  oases  of  oontract,  and  of  trespass  or  other 
torty  holding  that  in  the  latter  the  damages  are  limited  only  by  the 
nle  which  requires  them  to  be  certain  in  their  nature  and  extent 
Where  the  defendant's  diseased  sheep  wrongfully  entered  upon 
plaintiff's  land  and  infected  his  sheep,  damages  for  such  injury 
may  be  recoyered.  Anderson  v.  BuckUm^  1  Str.  192 ;  Barnum  t. 
Vandusen^  16  Conn.  200.  In  that  case  it  was  held  to  be  imma- 
terial whether  the  defendant  knew  his  sheep  were  diseased  or  not 
So  where  Tender  of  a  cow  falsely  represented  her  to  be  firee  from 
disease,  and  yendee  placed  her  with  others  who  were  infected  by  the 
contact  held,  that  yendor  was  liable.  MidUtt  y.  Mason,  L.  R, 
1  0.  P.  559 ;  26  XT.  S.  Dig.  143,  §  37 ;  much  the  same  is  FuUz  y. 
Wycoffy  25  Ind.  321 ;  26  XT.  S.  Dig.  146,  §  84  The  same  doctrine 
was  applied  in  Jeffrey  y.  BigehWy  13  Wend.  518,  where  defendant's 
agent  sold  his  sheep,  knowing  they  had  an  infectious  disease,  and 
did  not  communicate  the  fact  to  plaintiff,  whose  other  sheep  were 
infected  and  injured,  citing  Eyans'  Pothier,  part  1,  ch.  2,  art  3,  p. 
160. 

So  where  defendant  threw  down  plaintiff's  fence,  or  left  open  his 
gate,  and  cattle  of  other  persons  entered  directly  and  before  notice 
to  plaintiff,  and  destroyed  his  crops,  it  has  been  held  that  defendant 
would  be  liable.  It  would  be  othei*wi8e,  howeyer,  if,  after  notice  to 
plaintiff,  he  had  time  to  protect  his  fields.  Loker  y.  Damoiiy  17 
Pick.  284.  In  Vandenburgh  y.  Truax,  4  Denio,  467,  where  defend- 
ant with  a  pickaxe  chased  a  boy  in  a  threatening  manner,  who  fled 
into  a  store,  and,  running  against  a  cask  of  wine,  knocked  out  the 
faucet  and  spilled  the  wine,  it  was  held  that  defendant  was  liable 
for  the  loss  of  the  wine.  In  that  case  Bbonson,  J.,  lays  it  down  as 
the  rule  that  if  one  do  an  illegal  or  mischieyous  act  which  is  likely 
to  proye  injurious  to  others,  or  does  a  legal  act  in  an  improper 
manner,  and  likely  to  injure  others,  he  is  answerable  iu  some  form 
of  action  for  all  the  consequences  which  may  directly  and  natu- 
rally result  from  his  conduct  In  Ouille  y.  Sioan,  19  Johns.  380, 
the  defendant  who  had  gone  up  in  a  balloon,  alighted  in  plaintiff's 
garden,  and  being  in  peril  called  for  help,  and  a  crowd  rushed  in 
to  aid  him,  or  from  curiosity,  and  trampled  down  the  yegetables, 
etc,  and  it  was  held  (per  Spencer,  G.  J.)  that  defendant  was  liable 
for  hhe  injury;  holding  that  the  circumstances  would  naturally 
draw  a  crowd  around  him,  either  from  curiosity  or  to  aid  him,  and 
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whether  they  heard  his  call  for  help  or  not,  he  would  be  res})0Q8ibl6 
for  the  damage  done,  and  that  he  ought  to  hare  foreseen  the  result 
So  where  a  person,  against  the  law,  famished  a  slave  with  intozi* 
eating  liqnor,  by  which  he  became  drunk  and  laid  out  all  nighty 
and  died  in  consequence,  the  defendant  was  held  liable  to  the 
master  for  the  yalue  of  the  slave;  the  court  holding  that  the 
drinking  and  intoxication  of  the  slave  were  the  natural  and  proba- 
ble consequences  of  selling  liquor  to  him,  and  the  lying  out  all 
night  was  the  immediate  effect  of  the  intoxication,  and  the  two 
produced  death ;  and  thus,  without  any  unconnected  influence  to 
be  perceived,  the  death  has  come  from  the  intoxication  which  the 
defendant's  act  occasioned.  BerhUy  v.  Harrison,  South  Caro- 
lina court  of  appeals,  1847,  quoted  in  Sedgw.  on  Uam.  88,  note  5. 
So  in  WrigU  v.  Oray^  2  Bay  (S.  0.)  464,  stated  in  Sedgw.  on  Dam. 
89,  where  defendant  persuaded  plaintiff's  negro  boy  to  ride  his 
(the  defendant's)  horse  at  a  race,  and  the  boy  was  thrown  against 
a  tree  and  killed,  it  was  held  that  defenduit  was  liable  for  the 
value  of  the  boy ;  the  court  holding  that  a  man  who  officiously 
presumes  to  interfere  with  the  property  of  another,  without  his 
permission,  is  liable  for  all  the  consequences  of  such  interference^ 
whether  he  intended  an  injury  to  the  OMmer  or  not.  A  similar 
doctrine  is  held  in  Harrison  v.  Berkhj,  1  Strobh.  525;  7  XT.  S. 
'Dig*  1^>  §  17*  A  similar  doctrine  was  held  in  McDaniel  v. 
Emanuely  2  Rich.  455;  and  Sirawbridge  v.  Turner,  9  La.  213, 
quoted  in  notes  Sedgw.  on  Dam.  89.  In  an  action  for  fraudulently 
selling  diseased  sheep  as  sound  and  healthy  to  the  plaintiff,  a 
butcher,  in  consequence  of  which,  and  the  reports  arising  there- 
from, a  person  who  had  agreed  to  sell  plaintiff's  mutton  refused  to 
fulfill  his  bargain,  and  others  reftised  to  buy  mutton  from  plain- 
tiff's establishment,  it  was  held  that  plaintiff  was  not  entitled  to 
recover  damages  for  the  refusal  of  the  person  to  sell,  for  that  was 
a  breach  of  contract  for  which  plaintiff  had  an  adequate  remedy 
against  the  person  himself ;  nor  for  the  refrusal  of  others  to  buy  his 
mutton,  for  that  resulted  from  a  want  of  confidence  in  the  plaintiff 
himself,  the  people  assuming  that  he  might  sell  the  meat  of  diseased 
sheep  for  a  good  and  merchantable  article^  The  court  lay  it  down 
as  the  rule  that  the  damages  to  be  recovered  must  be  the  legal  and 
natural  consequences  arising  from  the  tort,  and  not  from  the 
wrongful  act  of  a  third  party  remotely  induced  thereby,  and  they 
must  proceed  wholly  and  exclusively  from  the  injury  complained 
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o£  So  is  Vicars  ▼.  Wileocks,  8  East^  1^  where,  in  an  action  for  slan- 
der»  it  was  held  that  plaintiff  ooold  not  recover  damages  for  the 
loss  of  his  place  as  a  jonmeyman,  haying  been  illegally  dismissed 
ftrom  the  service  before  his  time  had  expired  in  consequence  of  the 
Bl«inder,  npon  the  ground  that  snch  dismissal  was  not  the  legal  and 
natural  consequence  of  the  slander.  So  is  Oh.  PI.  395, 396,  and  cases ; 
aiid  to  the  same  effect  is  BUmiiohr  t.  Swain,  35  Penn.  St  107. 
So  as  damages  for  false  imprisonment^  plaintiff  cannot  recoyer  for 
the  loss  of  an  opportunity  to  obtain  employment  as  journeyman  by 
reason  of  being  unable  to  go  to  the  person  who  was  expected  to 
engage  him,  because  the  damages  are  too  remote.  Hoey  y.  FMon, 
11  0.  B.  N.  S.  142;  1  Oh.  PL  896,  where  it  is  said  that  the  loss  of  a 
lieutenancy  by  imprisonment  is  too  remote.  So,  also,  is  Brown  ▼. 
OumminffSf  7  AUen,  507. 

But  in  KnigU  ▼.  Oihb$,  1  Ad.  ft  KU.  48,  which  was  tti 
action  for  slanderous  words  spoken  by  a  landlord  to  his  tenant,  in 
consequence  of  which  the  tenant  dismissed  the  plaintiff  who  was 
her  lodger,  although  she  testified  that  she  did  not  belieye  what  he 
said,  but  dismissed  the  plaintiff  to  ayoid  giving  offense  to  the 
defendant  It  was  held  that  the  plaintiff  might  recover  for  this 
special  damage ;  and  the  case  was  distinguished  from  Vicars  v. 
Wilcocks,  on  the  ground  that  then  there  were  two  causes  of  special 
damage,  t.  s.,  the  words  spoken,  and  the  act  of  another.  The  dis- 
tinction, however,  would  seem  to  be,  that  in  Vicars  v.  Wilcochs  the 
act  of  the  other  was  illegal,  and  there  was  an  adequate  remedy 
against  him ;  while  in  Knight  y.  Oibhs  the  act  of  dismissing  the 
plaintiff  does  not  seem  to  have  been  illegal,  as  it  does  not  appear 
that  she  had  engaged  lodgings  for  any  certain  time. 

When  a  druggist  carelessly  labels  a  deadly  poison  as  a  harmless 

medicine,  and  sends  it  into  market,  and  it  is  sold  through  several 

hands  as  and  for  such  medicines,  the  druggist  is  liable  to  all  who 

nre  injured  by  it      Sedgw.  on  Dam.  68,  note  2,  citing  Thonias  v. 

Winchester,  6  N.  T.  399. 

In  our  own  State  it  has  been  held  in  a  suit  for  injury  to  plain* 
tiff's  bridge  by  running  logs  of  defendant,  that  plaintiff  was  entitled 
to  recover,  in  addition  to  the  value  of  so  much  of  the  superstruc- 
tare  a^  was  destroyed,  for  the  loss  of  tolls  during  the  time  that  was 
reasonably  required  to  repair  it  In  Russell  v.  Fahyariy  34  N.  H 
218,  it  was  held  that  a  tenant  who  holds  over  is  in  as  a  wrong- 
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doer,  and  had  no  right  to  build  any  fire  upon  the  premisesy  and  if 
misfortune  resulted  from  it  he  must  bear  the  loss.    Id.  2M,  225. 

Independent  of  the  case  of  Saxton  t.  Bacon,  31  Yu  540,  the 
weight  of  authority  would  favor  the  sustaining  an  action  in  some 
form  for  the  injury  to  the  cow,  under  the  circumstances  of  this  case. 
In  that  case  of  Saxton  y.  Bacon,  the  omission  of  the  defendant  was 
regarded  by  the  court  as  in  the  nature  of  a  breach  of  contracti  and, 
therefore,  applied  a  rule  as  to  damages  similar  to  that  which  gOTernB 
actions  for  breach  of  contract 

The  rule  laid  down  in  HadUy  j.  Baxendale,  9  Exch.  341,  and 
which  has  been  generally  accepted,  was  this:  that  where  a  contract 
is  broken,  the  damages  to  be  recoyered  should  be  such  as  may  fairly 
and  reasonably  be  considered,  either  arising  naturally,  ••  ft,  accord- 
ing to  the  usual  course  of  things  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  haye  been  in  the 
contemplation  of  both  parties  when  the  contract  was*  made,  as  the 
probable  result  of  the  breach  of  it. 

This  rule  has  been  substantially  adopted  in  this  State,  in  Demiag 
y.  Or  and  Trunk  Railway ^  in  Grafton  county.    This  case,  as  well 

as  Hadley  ▼•  SaxmdaU,  was  against  common  carriers,  for  breach  of 
contract  in  the  transportation  of  merchandise.  In  these  cases  the 
claim  is  founded  upon  contract,  although  for  the  breach  of  duty 
case  may  be  maintained ;  and  there  is  some  ground  for  saying  that 
the  breach  of  duty  in  neglecting  to  maintain  fences  which  the  law 
requires  a  party  to  maintain  has  some  analogy  to  the  breach  of  duty 
of  a  common  carrier. 

In  many  cases  the  dirision  of  fences  is  matter  of  contract,  includ- 
ing also  the  obligation  to  maintain  them ;  and  it  may  admit  of  some 
doubt,  if  the  question  were  an  open  one,  whether  the  mere  omission 
to  keep  such  fence  in  suitable  repair,  by  which  cattle  of  another 
escape  on  to  the  delinquent's  land,  ought  to  subject  him  to  damages 
for  all  injuries  that  might  happen  to  them  there,  when  purely  acci- 
dental,  and  in  no  sense  reasonably  to  be  anticipated  or  apprehended. 
Still,  by  the  statute,  a  party  neglecting  to  repair  diyision  fence 
which  he  is  bound  to  repair  is  made  liable  for  damages  arising  from 
such  neglect ;  and  if,  on  account  of  such  neglect,  the  cattle  of  the 
adjoining  owner  escape  into  his  land  and  are  injured  when  they 
otherwise  would  not  have  been  injured,  the  case  comes  within  the 
terms  of  the  statute;  but  whether  it  would  come  within  its  spirit 
is  the  question. 
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Upon  a  careful  consideration  of  the  cases,  we  think  that  there  ii 
Bome  preponderance  of  authority  in  favor  of  the  position  that,  in  a 
ease  like  this,  a  party  is  in  some  form  of  action  responsible  for  the 
oonseqnences  of  his  wrongful  act,  when  they  are  distinctly  traceable 
to  that  aot|  although  such  consequences  may  be  both  remote  and 
aoddentaL 

It  may  be  suggested,  also,  that  the  mischieyous  consequences 
resulting  from  the  breach  of  duty  to  repair  division  fences  are  too 
serious  and  harrassing  to  invite  any  relaxation  of  responsibility. 

The  view  we  take,  however,  of  another  question  renders  it 
unnecessary  to  decide  this,  and  these  suggestions  are  to  be  regarded 
as  the  views  of  the  judge  who  delivers  the  opinion. 

It  is  urged  that  this  statute  provision  is  confined  to  injuries  to 
the  lands  of  adjoining  owners  alone,  and  does  not  extend  to  injuries 
to  catfcle ;  but  we  think  this  construction  is  erroneous.  In  Saxtan 
V.  Bacon,  31  Vt.  540,  before  cited,  a  similar  statute  was  held  to 
extend  to  injuries  to  cattle,  and  we  are  satisfied  that  such  should  be 
the  construction  of  ours.  The  wrong  complained  of  here  is  a  mere 
nonfeasance,  the  omission  to  repair  the  fence ;  and  the  remedy  is 
by  action  on  the  case,  and  not  trespass,  as  in  the  case  of  the  neglect 
to  repair  the  banks  of  a  river  whereby  the  plaintiff's  land  was  over* 
flowed.    1  Oh.  PL  126. 

The  action  here  is  trespass,  and  if  the  exception  embraced  that 
defect,  as  we  understand  it  does,  the  verdict  must  be  set  aside  and 
judgment  be  entered  for  the  defendants. 

Judgment  for  defendants. 


OxTXB»  adminiBtrator,  y.  Thb  Johk  Hakgook   Mutual  Lm 

Iksusakcb  Ookpaht. 

(BON.H.tM.> 

Bemeeal  of  cause  into  UnUed  States  eowri. 

In  aa  aetioii  brooglit  in  Ke  w  Hampshire,  bj  aa  administrator  appointed  in  thai 
State,  bat  a  dtlaen  of  Maasaehuaetts,  against  a  Maasaehoaetts  life  inauranoe 
company,  npon  a  policy  by  which  defendants  promlaed  to  pay  a  certain  sum 
to  plaintiff*a  intestate,  a  dtlxen  of  New  Hampahiie,  hla  execntors,  etc.,  after 
his  death,  for  the  sole  use  of  his  wife,  a  reaident  of  New  Hampahire,  hM^ 
that  the  canse  eonld  not  be  removed  into  the  United  States  eonrt  nnder  the 
aet  of  1789. 
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Pbtition  for  the  remoTal  of  a  cause  into  the  United  States  oonrt. 
The  action  was  brought  on  two  policies  of  insurance^  one  for 
13,000,  and  one  for  $2,000,  on  the  life  of  Dexter  D.  Oeyer,  by 
which  the  defendant  promised  to  pay  these  snms  to  the  assured,  his 
executors,  administrators  and  assigns,  after  the  death  of  said  Dexter, 
and  notice  thereof,  for  the  sole  use  of  Lucy  A.  Geyer,  his  wife.  The 
said  D^ter  died  at  Franklin,  in  this  State,  October  12, 1869 ;  due 
notice  of  his  death  was  given  to  the  defendant;  and  the  plaintiff 
was  duly  appointed  his  administrator. 

The  plaintiff  was  a  citizen  of  Massachusetts,  and  the  defendant 
was  a  corporation  duly  established  by  the  laws  of  Massachusetts. 

The  defendant  filed  a  petition  that  the  cause  be  remoyed  into  the 
United  States  court  The  plaintiff  objected,  on  the  ground  that  the 
parties  were  not  citizens  of  different  States,  but  were  both  dtizem 
of  Massachusetts.  The  case  was  reserved  for  the  opinion  of  the 
court. 

Barnard  d  Sanborn,  for  plaintiit 

A.  d  F.  A.  FowJer,  for  defendant 

DoiB,  J.  ''If  a  suit  be  oommenoed  in  a  State  court  against  an 
alien,  or  by  a  citizen  of  the  State  in  which  a  suit  is  brought  against 
a  citizen  of  another  State,  and  the  matter  in  dispute  exceed  the 
value  of  $500,  exclusive  of  costs,  and  the  defendant  shall,  at  the  time 
of  entering  his  appearance  in  such  State  court,  file  a  petition  for  the 
removal  of  the  cause  for  trial  into  the  next  circuit  court  to  be  held 
in  the  district  where  the  suit  is  pending,  and  offer  suflScient  surety 
for  his  entering  in  such  court,  on  the  first  day  of  its  session,  copies 
of  the  process  against  him,  and  also  for  his  there  appearing  and 
entering  special  bail  in  the  cause,  if  special  bail  was  originally 
requisite  therein,  the  State  court  shall  accept  the  surety  and  pro- 
ceed no  further  in  the  cause."    U.  S.  Jud.  Act,  1789,  §  12. 

The  parties  agree  that  the  defendant  is  a  citizen  of  Massachusetts 
within  the  meaning  of  the  statute,  but  they  raise  the  question 
whether  the  suit  is  to  be  regarded  as  brought  by  a  dtizen  of  Massa- 
chusetts or  a  citizen  of  New  Hampshire. 

'*  A  trastee  who  holds  the  legal  interest  is  competent  to  sue  in 
right  of  his  own  character  as  a  citizen  or  alien,  as  the  case  may  be^ 
in  the  federal  courts,  and  without  reference  to  the  character  oi 
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domicile  of  his  eesiui  que  trust,  unless  he  was  created  trustee  for  the 
fraudulent  purpose  of  giving  jurisdiotion.  This  rule  equally  appliee 
to  executors  and  administrators,  who  are  considered  as  the  real  par* 
ties  in  interest"    1  Eenfs  Oom.  349. 

The  defendant  claims  that  the  widow  is  the  plaintiff  in  intereii^ 
snd  that  the  case  falls  within  the  principle  of  Browne  and  another 
y.  Strode,  5  Oranch,  dOd,  and  McNutt  y.  Bland  and  another,  2  How. 
(TJ.  S.)  9.  Browne  and  another  t.  Strode  ''  was  an  action  on  a  bond 
giyen  by  an  executor  for  the  faithful  execution  of  his  testator's  will, 
in  conformity  with  the  statute  of  Virginia.  The  object  of  the  suit 
was  to  recoyer  a  debt  due  from  the  testator  in  his  life-time  to  a 
British  subject.  The  defendant  was  a  citizen  of  Virginia.  The 
persons  named  in  the  declaration  as  plaintiff  were  the  justices  of 
the  peace  for  the  county  of  Strafford,  and  were  all  citizens  of  Vir- 
ginia.'' It  was  decided  that  the  United  States  court  had  jurisdic- 
tion in  the  case.  The  law  of  Virginia  required  all  such  bonds  to  be 
payable  to  the  justices  of  the  county  court  where  administration 
was  granted,  but  they  might  be  put  in  suit  and  prosecuted  by,  and 
at  the  costs  of,  the  party  injured.  McNutt  t.  Bland  and  another, 
2  How.  (XT.  S.)  9,  14.  ^*  The  jurisdiction  of  the  circuit  court  in 
Browne  and  another  y.  Strode  was  sustained  on  the  ground  that 
though  the  plaintiffs  and  defendants  were  citizens  of  the  same  State, 
the  former  were  mere  nominal  parties,  without  any  interest  or 
responsibility,  and  made  by  the  law  of  Virginia  the  mere  instru- 
ments or  conduits  through  whom  the  legal  right  of  the  real  plaintifif 
could  be  asserted ;  as  such  their  names  must  be  used,  for  the  bond 
must  be  giyen  to  them  in  their  official  capacity;  but^  as  the  person 
to  whom  the  debt  was  due  was  a  British  subject,  he  was  properly 
oonsidered  as  the  only  party  plaintiff  in  the  action,  whateyer  right 
of  action  existed  in  yirtue  of  the  bond  passed,  by  the  operation  of 
the  law  of  Virginia,  directly  to  the  person  for  whose  benefit  it  was 
giyen,  through  the  conduit  appointed  for  that,  purpose.  For  such 
and  kindred  cases,  the  person  or  officer  thus  selected  by  the  law  as 
its  agent  is  not  a  party  to  the  suit."  Irvine  v.  Lowry,  14  Pet  293, 
800.  McNutt  y.  Bland  and  another  was  an  action  brought  by  dti- 
sens  of  New  York,  in  the  name  of  the  goyemor  of  Mississippi, 
against  citizens  of  Mississippi,  upon  a  sheriff's  bond  giyen,  as 
required  by  the  law  of  that  State,  to  the  goyemor  and  his  successors^ 
conditioned  for  the  faithful  performance  of  the  duties  of  the  sheriff's 
cfllce.    The  bond  might  be  put  in  suit  and  prosecuted,  at  the  costs 
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«nd  charges  of  any  party  injared.  ''He  (the  governor)  is  a  mere 
conduit  through  whom  the  law  affords  a  remedy  to  the  person 
injured  hy  the  acts  or  omissions  of  the  sheriff;  the  goTemor  cannot 
prevent  ihe  institution  or  prosecution  of  the  suit,  nor  has  he  any 
oontrol  over  it  The  real  and  only  plaintiffs  are  the  plaintiff^  in 
tb:  execution,  who  have  a  legal  right  to  make  the  bond  available 
for  their  indemnity.  *  *  *  In  this  case,  there  is  a  controversy 
and  suit  between  citizens  of  New  York  and  Mississippi ;  there  is 
neither  between  the  governor  and  the  defendants ;  as  the  instru- 
ment of  the  State  law  to  afford  a  remedy  against  the  sheriff  and  his 
sureties,  his  name  is  in  the  bond  and  to  the  suit  upon  it,  but  in  no 
just  view  of  the  constitution  or  law  can  he  be  considered  as  a  liti- 
gant party;  both  look  to  things,  not  names — to  the  actors  in  con- 
troversies and  suits,  not  to  the  mere  forms  or  inactive  instruments 
used  in  conducting  them  in  virtue  of  some  positive  law.  *  *  * 
Where  the  real  and  only  controversy  is  between  citizens  of  differ^t 
States,  or  an  alien  and  a  citizen,  and  the  plaintiff  is,  by  some  posi- 
tive law,  compelled  to  use  the  name  of  a  public  officer  who  has  not, 
or  ever  had,  any  interest  in  or  control  over  it,  the  courts  of  the 
United  States  will  not  consider  any  others  as  parties  to  the  suit 
than  the  persons  between  whom  the  litigation  before  them  exists. 
Executors  and  administrators  are  not  in  this  position ;  they  are  the 
actors  in  suits  brought  by  them ;  the  personal  property  of  the 
decedent  is  vested  in  them ;  the  persons  to  whom  they  are  accounta- 
ble, for  whose  benefit  they  act,  can  bring  no  suit  to  assert  their 
rights  against  third  persons,  be  the  cause  of  action  what  it  may; 
nor  can  they  interfere  with  the  conducting  of  the  suit  to  assert  their 
rights  to  the  property  of  the  decedent,  which  do  not  vest  in  them. 
The  personal  representative  is,  therefore,  the  real  party  in  the 
interest  before  the  court  (12  Pet  171)  and  succeeds  to  all  tiie  rights 
of  those  they  represent,  by  operation  of  law ;  and  no  other  persons 
are  capable,  as  representatives  of  the  personalty,  of  suing  and  being 
sued.**    2  How.  (XT.  S.)  9, 14, 15. 

It  does  not  appear  that  this  suit,  in  fact,  was  brought,  or  is  prose- 
cuted, by  the  widow  in  the  name  of  the  administrator,  or  is  in  any 
measure  under  her  control,  or  that  she  will  be  liable  for  the  costs  of 
expenses  of  either  party  in  any  event  She  is  interested  as  benefi* 
dary,  and  the  administrator  is  interested  as  trustee.  He  has  a  duty 
to  perform  in  regard  to  this  claim  against  the  defendant  The 
policies  are  payable  to  him  according  to  contracts  made  by  his 
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intestate;  and  it  was  his  dnty  to  decide  whether  this  suit  should  be 
hroiight  and  prosecuted  by  himsel£  Apparently,  he  is  doing  what 
he  r^ards  as  his  duty,  in  prosecuting  it  upon  his  own  responsibility.. 
He  is  none  the  less  a  trustee  because  the  fund,  if  recovered,  will  be 
for  the  use  of  the  widow  instead  of  all  persons  interested  in  the 
estate.  In  contemplation  of  law,  the  institution  and  control  of  the 
miit  are  intrusted  to  his  discretion,  and  not  to  hers.  If  she  might 
be  admitted  as  a  party  in  interest  to  prosecute  the  suit  in  his  name 
upon  giving  security  for  costs,  it  does  not  appear  that  this  has  been 
done ;  and  it  is  not  necessary  to  consider  the  effect  of  such  a  pro- 
oeeding  upon  this  petition  Neither  is  there  any  occasion  to  inquire 
whether,  if  the  estate  were  insolvent,  it  would  be  the  duty  or  the 
right  of  the  administrator,  as  between  himself  and  the  estate,  ta 
prosecute  this  suit  for  her  benefit,  without  indemnity,  and  at  the 
risk  and  expense  of  the  estate.  However  his  rights  and  duties 
might  be  modified  by  circumstances  of  that  kind,  he  is,  according 
to  our  understanding  of  the  authorities,  not  a  mere  nominal  party, 
fafnt  a  trustee  holding  the  legal  interest  and  the  legal  and  actual  con- 
trol, with  the  power  and  responsibility  of  a  party ;  and,  therefore, 
he  is  the  party  by  whom  the  Bxdt  was  brought,  within  the  meanmg 
of  the  twelfth  section  of  the  statute.  We  think  he  is  not  an  assignee 
within  the  deventh  section. 

IViiian  d%9mis$ed» 


Baiok  y.  Hill. 
(ssii.H.m.> 

£tf(Bmi — hreaeh  of  cpntraei  tf . 

la  IB  actloii  on  the  case  In  whidi  it  wms  alleged  that  the  defendant,  having 
hired  the  plaintifRi'  hone,  drove  him  00  caielemly  and  immoderately  as  to 
canse  death,  defendant  ^pleaded  that  at  the  time  he  was  an  infknt.  Seld^ 
that  the  plea  was  good. 

AcnoK  on  the  ease  by  Eaton  against  HilL  The  declaration 
aDeged  that  the  defendant,  on  the  S4th  day  of  June,  1870,  at  Man- 
eheater,  hired  of  said  Eaton  a  certain  horse  and  carriage,  to  ride  from 
Mid  Manchester  to  Nashua  for  a  certain  price,  and  that  the  said 
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defendant  so  carelessly  aod  immoderately  drove  said  horse^  that  he 
died.  Answering,  defendant,  by  his  guardian,  alleged  that»  at  the 
time  of  said  letting,  careless  and  immoderate  driving,  eto^  he  was 
under  the  age  of  twenty-one  years.    To  this  plea  plaintiffs  demurred. 

Clark  £  JSuse,  for  plaintiffs. 

G,  R.  Morrison,  for  defendant 

Bellows,  G.  J.  The  substance  of  the  declaration  is,  that  the 
defendant,  having  hired  the  plaintiff's  horse  for  a  short  journey, 
drove  him  so  carelessly  and  immoderately  as  to  cause  his  death. 
No  promise  is  alleged  to  drive  him  moderately  and  with  due  care, 
but  the  plaintiffs  put  their  case  upon  the  ground  of  a  breach  of 
duty  by  the  defendant,  and  the  doing  of  a  tortious  act ;  and  the 
question  is,  whether  a  minor  is  liable  in  such  case  ? 
.  On  this  point  the  authorities  are  not  altogether  harmonious.  In 
Fitts  V.  HcMy  9  N.  H.  441,  the  oases  were  examined,  and  this  principle 
deduced  from  them  in  the  opinion  by  Pabkeb,  C.  J.,  that  *^  if  the 
tort  or  fraud  of  an  infant  arises  firom  a  breach  of  contract^  although 
there  may  have  been  false  representations  or  concealment  respecting 
the  subject-matter  of  it,  the  infant  cannot  be  charged  for  this  breach 
of  his  promise  or  contract  by  a  change  of  the  form  of  action.  But 
if  the  tort  is  subsequent  to  the  contract,  and  not  a  mere  breach  of 
it,  but  a  distinct,  willful  and  positive  wrong  of  itself,  then,  although 
it  may  be  connected  with  a  contract,  the  infant  is  liable.''  In  that 
case  it  was  decided  that  an  infant  was  liable  for  deceit  in  falsely 
representing  himself  to  be  of  age,  and  thereby  inducing  the  plain- 
tiff to  sell  him  goods  on  credit,  and  afterward  avoiding  his  promise 
to  pay  by  pleading  infancy.  The  general  doctrine  of  Pitts  v.  HaU 
is  fuUy  approved  in  Frescott  v.  Norris,  32  N.  H.  103,  per  Perlbt, 
0.  J.,  and  is  supported  by  the  reasoning  of  the  court  in  Woodman 
V.  Huhhardy  25  N.  H.  67,  73.  Indeed,  it  would  seem  to  be  too  clear 
to  admit  of  controversy,  that  an  infant  bailee  must  be  liable  for  the 
injury  or  destruction  of  the  thing  bailed,  by  his  positive,  willful  and 
tortious  act,  even  although  it  was  part  of  the  contract,  express  or 
implied,  that  the  goods  should  be  safely  returned.  As  if,  in  the 
case  of  the  bailment  of  a  horse,  he  willfully  beat  him  to  death,  oi 
willfully  drove  him  so  immoderately  as  to  endanger  his  life^  and 
that  he  did  so,  and  actually  causing  death.    Such  aetsi 
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indeed,  would  be  wholly  nnaaihorized  by  the  oontract  of  bailment; 
and  in  respect  to  them  the  infimt  would  stand  as  if  no  suoh  con- 
tract existed.  So  that  an  action  of  trorer  mip;ht  be  maintained 
against  him  on  the  ground  that  the  bailment  was  thereby  deter- 
mined. WefUfDorih  t.  McDuffie,  48  N.  H.  402.  It  does  not  follow 
from  this  that  for  eyery  case  of  immoderate  driying  for  which  an 
adult  would  be  liable,  an  infant  bailee  would  also  be  liable.  The 
bailee  in  these  cases  is  understood  to  stipulate  for  ordinary  care  and 
skill  in  the  use  of  an  animal  so  bailed,  and  for  any  injury  caused  by 
the  want  of  it,  he  is  liable.  In  the  case  of  the  in&nt,  howeyer,  his 
promise  to  use  due  care  and  skill  does  not  bind  him,  but  he  is  still 
liable  for  positiye  tortious  acts,  willfully  committed,  whereby  the 
thing  bailed  is  injured  or  destroyed.  If,  through  want  of  skill  and 
experience,  the  animal  is  imintentionally  injured  by  the  infant,  it 
might  well  be  contended  that  he  would  not  be  liable  because  he  has 
made  no  binding  promise  to  exercise  such  skilL  There  are  cases 
which  hold  that  an  infant,  who  hires  a  horse  for  a  journey,  is  not 
liable  for  an  injury  caused  by  immoderate  driying.  The  case  of 
Jennings  y.  Rundally  8  T.  B.  335,  is  of  this  character,  and  the  court 
held  that  the  cause  of  action  arose  out  of  a  contract,  and  that  the 
infant  could  not  be  made  liable  by  chauging  the  form  of  action 
to  tort  This  case  is  criticised  and  doubted  by  Parkeb,  0.  J.,  in 
PUU  y.  HaUy  upon  the  ground  that  Lord  Ebntok  seemed  to 
regard  the  injury  as  resultingfrom  an  accident,  without  adyerting 
to  that  part  of  the  declaration  which  might,  with  proper  proof,  haye 
made  a  case  of  conyersion.  It  is  yery  true  that  Lord  Kbkyok,  in 
his  opinion,  assumes  that  the  injury  to  the  horse  was  accidental, 
although  the  declaration  alleges  that  the  defendant  wrongfblly 
droye  the  mare  immoderately,  and  so  caused  the  injury.  The  other 
judges  also  assume  that  the  cause  of  action  was  substantially  a 
breach  of  contract ;  and  if  this  were  so,  the  decision  was  clearly 
right,  and  would  not  conflict  with  the  doctrine  of  Fitts  y.  Hall. 

There  are  other  authorities  that  accord  with  Jennings  y.  Rundatt, 
See  1  Am.  Lead.  Oas.  (4th  ed.)  261,  263,  and  cases  cited.  In 
Schenk  y.  Sirongy  1  South.  87,  infancy  was  held  to  be  a  good  bar  to 
an  action  on  the  case  alleging  that  a  chair  was  lent  to  defendant  for 
a  particular  journey,  to  be  used  carefully  and  returned  at  a  speci- 
fied time,  yet  that  he  went  on  a  different  journey,  carelessly  broke 
it^  and  did  not  return  it  at  the  time  agreed,  thereby  yiolating  his 
engagement  in  eyery  particular.    In  all  respects  except  the  going  a 
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different  journey^  this  has  the  charaeter  of  a  mere  breach  of  con* 
tracts  ^r  which  the  infant  cannot  be  made  liable  by  changing  the 
form  of  action.  The  nsing  the  chair  for  a  different  journey  waa 
not  a  mere  breach  of  contract^  but  a  positiye  tortious  act  for  which 
the  in&nt  was  liable  in  some  proper  form  of  action.  Homer  r. 
Tkmng,  3  Pick.  492 ;  T<mM  $t  at  y.  WiUy,  23  Vt  a53.  In  such 
cases  tiie  infant  stands  like  an  adult,  and  is  liable  on  the  ground^ 
that  using  the  thing  bailed  for  another  purpose  is  a  conversion.  In 
such  case  an  adult  is  clearly  liable  ( Woodfnan  r.  Hubbard,  25  N.  H* 
72),  where  it  was  held  by  Pebley,  J.,  that  driying  a  horse  to  a  place 
beyond  the  limits  for  which  he  was  hired  was  a  wrongful  inyasion 
of  the  plaintiff's  right  of  property,  and  not  a  mere  breach  of  con- 
bract;  and  the  case  Homer  y.  ITnoing  is  cited  and  approved.  The 
judge  says  that  this  case,  and  Vasse  y.  Smith,  6  Oranch,  231 ; 
Campbell  y.  Stakes,  2  Wend.  137,  and  Mitts  y.  Orahamy  1  Bos.  ft 
PuL  140,  are  strong  authorities  to  the  point  that  an  infant  who 
receives  goods  on  a  contract,  and  disposes  of  the  property  without 
right,  is  liable  in  trover. 

In  Mitts  v.  Oraham,  1  Bos.  &  Pul.  140,  it  was  held  that  an  infieuit 
who  had  received  of  the  plaintiff  skins  to  be  dressed  and  returned^ 
was  liable  in  trover  for  revising  to  return  them  on  demand. 
In  Pars,  on  Oont  264»  it  is  laid  down  that  for  a  tort  or  firaud 
which  is  a  mere  breach  of  his  contract,  an  infant  is  not  liable ;  but 
where  the  tort,  though  connected  by  circumstances  with  the  con- 
tract, is  still  distinguishable  from  it,  there  he  is  liable,  as,  if  he 
hires  a  horse  for  an  unnecessary  ride,  he  is  not  liable  for  the  hire ; 
but  if,  in  the  course  of  the  ride,  he  willfully  abuses  and  injures  the 
horse,  he  is  liable  for  the  tort ;  and  if  he  should  sell  the  horse,  trover 
would  lie.  In  2  Greenl.  Ev.,  §  368,  it  is  laid  down,  that  an  infiEUit 
bailee  of  a  horse  is  not  liable  for  treating  him  negligently  or  riding 
him  immoderately,  but  is  liable  if  he  goes  to  a  different  place,  or 
beats  the  animal  to  death.  In  Campbett  v.  StoheSy  2  Wend.  37,  it 
was  held  that  if  an  infant  who  has  hired  a  horse,  willfully  and  in- 
tentionally injures  the  animal,  trespass  will  lie  against  him,  or  if 
he  does  any  willful  or  positive  act  which  amounts  to  a  disaffirmance 
of  the  contract;  but  if  he  neglect  to  use  him  with  ordinary  care,  or 
to  return  him  at  the  time  agreed  on,  he  is  not  liable.  This  case  is 
dted  with  approbation  in  Fitts  v.  HaJL  Campbett  v.  Stakes  was  an 
action  of  trespass ;  and  the  court  held  that  infancy,  with  an  aver- 
ment that  the  injury  occurred  in  driving  the  horse  through  the 
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imddllfalnefls  and  want  of  knowledge,  discretion  and  judgment  of 
the  defendant,  was  a  good  plea. 

In  Towne  et  oLy*  Wiley,  23  Vt  350,  the  doctrine  is  said  to  be 
that  in&nts  are  held  liable  for  positive  and  substantial  torts,  but  not 
for  Yiolations  of  contracts  merely,  although  by  the  rulee  of  pleading 
a  plaintiff  might  declare  in  tort  or  contract  at  his  election ;  and  in 
this  case  Judge  Bbdfibld  indorses  the  doctrine  of  Mits  v.  EaU. 

We  think,  then,  that  the  doctrine  is  well  established,  that  an  in- 
fant bailee  of  a  horse  is  liable  for  any  positive  and  willful  tort  done 
to  the  animal  distinct  from  a  mere  breach  of  contract,  as,  by  dnving 
to  a  place  other  than  the  one  for  which  he  is  hired,  refusing  to 
return  him  on  demand  after  the  time  has  expired,  willfully  beating 
him  to  death,  and  the  like ;  so,  if  he  willfully  and  intentionally 
drive  him  at  such  an  immoderate  speed  as  to  seriously  endanger  his 
life,  knowing  that  it  will  do  so.  In  Wenttvorth  v.  McDuffie,  48  N. 
H.  402,  such  driving  by  an  adult  was  held  to  be  a  conversion ;  and 
for  aught  we  can  see,  the  same  principle  would  apply  to  the  case  of 
an  infant. 

In  aD  these  cases  it  may  be  urged  that  the  law  implies  a  promise, 
on  the  part  of  the  bailee,  to  drive  the  horse  only  to  the  appointed 
place,  to  return  him  at  the  end  of  the  journey,  not  to  abuse  him  or 
drive  him  immoderately,  and  that  a  failure  in  either  respect  is 
merely  a  breach  of  contract.  So  it  might  be  said  that  the  law 
would  raise  a  promise  not  to  kill  him ;  and  yet  no  one  would  fail 
to  see  that  to  kill  him  willfully  would  be  a  positive  act  of  trespass, 
for  which  an  infant  should  be  liable  the  same  as  if  there  were  no 
contract 

Between  acts  that  are  to  be  regarded  as  mere  breaches  of  the  con- 
tract of  bailment,  and  positive  and  willful  torts,  a  line  must  be 
drawn  somewhere;  and  although  it  must  often  be  difficult  to  dis- 
criminate between  them,  we  think  it  is  safe  to  hold  that  the  acts  we 
have  named,  and  others  of  a  like  character,  ar^  positive  torts  for 
which  an  infant  is  liable,  and  not  mere  breaches  of  contract.  When 
the  infant  stipulates  for  ordinary  skill  and  care  in  the  use  of  the 
thing  bailed,  but  fails  for  want  of  skill  and  experience,  and  not  from 
any  wrongful  intent,  it  is  in  accordance  with  the  policy  of  the  law 
that  his  privilege,  based  upon  his  want  of  capacity  to  make  a^d 
fully  understand  such  contracts,  should  shield  him.  A  failure  in 
gach  a  case,  from  mere  want  of  ordinary  care  or  skill,  might  well  .e 
regarded  as  in  substance  a  breach  of  contract  for  wh.ob  the  infant 
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IB  not  liable,  eyen  although  in  ordinary  cases  ar  action  9X  dehcio 
might  be  sustained.  Bat  when^  on  the  other  hand,  the  in&nt 
wholly  departs  from  his  character  of  bailee,  and  by  some  positiye 
act  willfally  destroys  or  injures  the  thing  bailed^  the  act  is  in  iU 
nature  essentially  a  tort,  the  same  as  if  there  had  been  no  bailment^ 
eyen  if  assumpsit  might  be  maintained  in  the  case  of  an  adult^  or  a 
promise  to  return  the  thing  safely. 

In  the  case  before  us  the  declaration  embraces  a  charge  of  im- 
moderate driying  whereby  the  plaintiff's  horse  was  killed,  and,  as 
we  haye  seen,  the  proofs  might  be  such,  under  a. proper  declaration, 
as  to  charge  the  infant;  and  it  might  be  such  as  to  show  that  the 
immoderate  driving  was  unintentional  and  wholly  owing  to  want 
of  experience  and  discretion,  in  which  case  he  would  not  be  liable. 
The  question  then  is,  whether  an  action  on  the  case,  as  this  is,  can 
be  maintained  for  any  cause  of  action  that  may  be  proyed  under 
this  declaration  ?    If  it  can  be,  the  demurrer  must  be  sustained. 

In  some  cases  it  is  held  that  by  a  positiye  and  willful  tort  the 
oailment  is  determined,  and  the  remedy  must  be  by  action  of  tres- 
pass or  troyer,  and  that  case  will  not  lie.  Such  is  the  doctrine  of 
Campbell  y.  StokeSy  before  cited ;  and  the  court  put  it  upon  the 
ground  that  the  action  on  the  case  necessarily  supposes  the  defend- 
ant to  haye  a  right  to  the  possession  of  the  property,  under  the 
contract  of  hiring,  at  the  time  the  injury  was  committed,  and  that 
by  declaring  in  case  the  plaintiff  affirms  the  existence  of  such  con- 
tract, and  the  plea  of  infancy  would  be  a  good  defense  to  such 
action ;  citing  Jeimitigs  y.  RufidaUy  8  T.  R  335,  and  Oreen  y. 
Oreenbacky  2  Marsh.  485,  4  Eng.  Com.  Law,  375. 

To  the  correctness  of  this  yiew  we  are  unable  to  subscribe.  If  a 
wrong  has  been  done  to  the  property  bailed,  of  such  a  nature  that 
an  action  on  the  case  would  ordinarily  be  an  appropriate  remedy, 
and  at  the  same  time  an  infant  would  be  liable  for  it  in  any  form  of 
action,  we  perceiye  no  reason  for  holding  that  case  would  not  lie 
•gainst  him. 

If  the  declaration  sets  out  a  cause  of  action  which  is  good  against 
an  infant  bailee^  by  reason  of  its  being  a  positiye  and  willful  wrong 
and  not  a  mere  breach  of  contract,  and,  at  the  same  time,  accoi  Vng 
to  the  rules  of  pleading,  an  action  on  the  case  appears  to  be  the 
appropriate  remedy,  we  think  it  clear  that  such  an  action  would 
be  maintained. 

If  it  were  necessary  that  the  bailment  should     e  detennineil  iij 
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order  to  maintaiQ  the  action,  the  facts  stated  would  show  it  the 
tame  as  it  ^.:iild  be  shown  by  stating  a  conversion  in  tioyer. 

In  many  oases  trespass  or  trover  will  lie  for  injuries  done  by 
bailees,  and  to  maintain  those  suits  the  bailment  must  have  been 
determined ;  and  this  is  shown  by  proof  of  tortious  acts  inconsistent 
with  the  bailment ;  and  from  the  bringing  of  these  suits,  it  may 
&irly  be  inferred  t)iat  the  plaintiff  elects  to  consider  the  bailment 
at  an  end.  In  bringing  an  action  on  the  case  setting  out  such  a 
positive  and  willful  tort  as  is  wholly  inconsistent  with  the  contract 
of  bailment,  and  amounts  to  a  disaffirmance  of  it,  the  same  inference 
may  be  made.  In  all  these  cases  the  actions  are  based  upon  acts 
which  disaffirm  the  contract  of  bailment,  and  the  bringing  the  suits 
18  an  election  by  the  bailor  to  consider  the  bailment  terminated ; 
and  this  applies  to  an  action  on  the  case  for  a  tort  which  disaffirms 
the  contract,  the  same  as  to  trespass  or  trover :  the  latter  is,  indeed, 
but  a  subdivision  of  actions  upon  the  case. 

We  are  brought  then  to  the  conclusion,  that  case  will  lie  against 
sn  infant  bailee  for  a  positive  and  willful  tort  of  such  a  nature  that, 
upon  general  principles  of  pleading,  case  is  a  proper  remedy. 

Whether  such  a  cause  of  action  exists  here  remains  to  be  seen. 
The  declaration  does  not  state  such  a  cause.  It  states  a  bailment  of 
fhe  horse  to  defendant,  and  that  he  drove  him  so  carelessly  and 
immoderately  as  to  cause  his  death.  This  we  think  does  not  go  far 
onough  to  charge  an  infant  bailee.  It  indeed  goes  no  further  than 
to  charge  him  with  what  is  in  substance  a  breach  of  contract,  and 
to  that,  the  plea  of  infancy  is  a  good  defense.  In  this  respect  it 
comes  within  the  principle  of  Jennings  v.  Bundallf  8  T.  R  335, 
before  dted.  It  is  true  that  the  immoderate  driving  may  have  been 
a  positive  and  willful  act  so  as  to  make  the  infant  liable;  but 
we  think  that  unless  it  is  so  stated,  the  plea  of  infancy  is  a  gooti 
defense. 

If  the  fSacts  will  justify  it,  the  plaintiffs  may  have  leave  to  amend 
their  declaration  upon  terms,  which  will  be  the  costs  of  demurrer. 
Whether  the  facts  will  justify  such  an  amendment  of  the  count  in 
case  as  will  support  it,  remains  to  be  seen.  That  a  count  in  case 
might,  under  some  circumstances,  be  the  appropriate  remedy,  maj 
be  inferred  from  the  case  of  (Hlson  v.  Fisk^  8  N.  H.  404,  and  the 
oases  cited,  as  well  as  the  case  of  Waterman  v.  Hally  17  Vt  128,  and 
numerous  cases  where  it  is  held  that  a  party  may,  at  his  electioni 
toe  in  trespass,  or  waive  the  trespass  and  sue  in  case. 
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Under  some  (nrcumstanoes  troyer  would  lie  as  we  have  seen,  and 
tt  case  and  trover  may  be  joined,  there  would  seem  to  be  no  objeo* 
tion  to  adding  a  count  in  trover  by  way  of  amendmen  ^  it  the  identitj 
€f  the  cauae  of  action  would  be  preseorved. 

Aa  it  now  standi^  the  conclusion  is,  the        , 
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(60  K.  ELMS.) 

Pmjw/Tft  la  oa  affidaititfcr  naturaikaUtm.     JwriMMm 

Swearing  to  a  fklse  affldayit  lelatiye  to  an  application  thereafter  to  be  made 

in  a  State  ooort  for  naturalization  under  the  laws  of  the  United  States  la 

peijurj,  and  indictable  in  the  ooarte  of  the  State. 
A  court  in  which  the  justice  is  the  recording  officer  is  not  a  court  having  a 

clerk  within  the  meaning  of  the  act  of  congresB,  and  oaa,  therefore*  na 

Juriediction  over  applications  for  naturalisation. 

Indictment,  against  George  A.  Whittemore,  alleging  that  he* 
**on  the  28th  day  of  February,  in  the  year  of  our  Lord  1868,  at 
Hancock,  in  the  county  of  Hillsborough  aforesaid,  giving  his  testi* 
mouy  in  and  by  a  certain  writing  called  an  affidavit,  by  him  sub- 
scribed, as  a  witness  relative  to  an  application  in  writing  thereafter 
to  be  made  to  the  police  court  of  the  city  of  Nashua,  to  be  admit- 
ted a  citizen  of  the  United  States,  by  one  Bernard  E.  Campbell^ 
then  an  sdien  and  a  subject  of  Victoria,  queen  of  the  United  King- 
doms of  Oreat  Britain  and  Ireland,  in  his  own  proper  person,  on 
said  28th  day  of  February,  in  the  year  aforesaid,  at  Hancock  afore- 
said, appeared,  and  was  then  and  there  sworn  as  such  witness  for 
said  Bernard  E.  Campbell,  and  in  support  of  said  application,  by 
and  before  Joseph  Davis,  a  justice  of  the  peace  within  and  for  said 
county;  and  as  such  witness,  he,  the  said  George  A.  Whittemore^ 
took  his  corporal  oath  concerning  the  matter  set  forth  in  said 
affidavit,  pertaining  to  said  application,  and  that  the  facts  therein 
stated  and  by  him  subscribed  were  true,  which  said  oath  the  said 
justice  of  the  peace  then  and  there  had  sufficient  and  competent 
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authority  to  administer  to  him,  the  said  George  A.  Whittemore,  in 
that  behalf  The  indictment  then  proceeded  to  allege  perjury  in 
the  respondent's  affidavit  relative  to  the  residence  of  said  CampbelL 
A  motion  to  quash  having  been  denied,  subject  to  exception,  the 
veqpondent  filed  a  demurrer  which,  for  the  purposes  of  this  case,  was 
overmled,  subject  to  exception. 

Attwmmi'Q&Mraly  and  Solicitor,  for  State. 

Marriaon  d  Stanley ,  for  respondent 

SnxH,  J.  L  The  respondent  contends  ^  that  the  United  States 
courts,  and  not  the  State  courts,  have  jurisdiction  of  this  indict- 
ment" 

It  is  dear  that  this  court  has  no  jurisdiction  of  an  indictment 
for  peijury  founded  on  the  statute  of  the  United  States.  '^  Regarded 
as  an  ofiTense  against  the  United  States,  the  courts  of  the  general 
government  have  exclusive  jurisdiction.'*  '^  This  indictment  is  not 
attempted  to  be  supported  on  the  statute  of  the  United  States." 
The  only  question  is,  whether  the  false  swearing  was  an  offense 
against  ttie  State  of  New  Hampshire,  punishable  under  the  statute 
of  the  State.  So  far  as  we  know,  there  are  but  two  decisions 
directly  in  point,  and  they  are  opposed  to  each  other.  Rump  v. 
Oom^  30  Penn.  St.  475,  affirms,  and  People  v.  Sweetman,  3  Park.  Cr. 
858,  denies,  the  jurisdiction  of  the  State,  to  punish  false  swearing 
in  naturalization  proceedings  pending  in  the  State  courts.  The 
question  is  not  free  from  difficulty;  but,  after  some  doubt,  we  have 
concluded  that  the  offense  is  punishable  under  the  State  law, 
although  it  may  also  be  punishable  under  the  United  States  law. 

This  case  diffei-s  widely  from  State  v.  Pike,  15  N.  H.  83,  where  it 
was  held  that  the  State  courts  have  no  jurisdiction  over  perjury  com- 
mitted before  a  United  States  commissioner  in  an  examination  under 
the  United  States  bankrupt  act  In  that  case,  Pabkeb,  0.  J.,  said, 
pp.  86,  87:  ^  The  commissioners  in  bankruptcy  not  only  derived  no 
authority  from  this  Stat«,  but  they  cannot  be  regarded  as  having 
exercised  their  offices  by  any  permission,  tacit  or  otherwise,  from 
it  They  derive  their  authority  from  a  paramount  law ;  and  thia 
Btate  could  not  object  to  the  exercise  by  them  of  the  duties  of  their 
dBoe  within  its  limits,  if  it  had  the  disposition  so  to  do.  The 
offense,  if  committed  as  alleged,  is  clearly  a  crime  under  the  laws 
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of  the  United  States.''  In  the  present  case  the  oath  was  taken  to 
be  nsed  in  a  proceeding  in  a  State  court,  whose  officers  were  appointed 
solely  by  State  authority.  The  proceeding  was^  in  one  sense^  under 
the  laws  of  the  United  States ;  but  it  was  carried  on  in  the  State 
court  only  by  the  sufferance  of  the  State.  The  State  is  under  no 
obligation  to  furnish  tribunals  to  aid  in  the  administration  of  the 
naturalization  laws  of  congress^  and  may  prohibit  its  courts  ft'om 
entertaining  jurisdiction  of  applications  for  naturalization.  Ste* 
phens,  Petitioner^  4  Gray,  559;  Beavene^  Petition^  S3  N.  H.  89. 
False  swearing  in  a  State  court,  if  allowed  to  go  unpunished,  has  a 
tendency  to  impair  the  general  usefulness  of  the  tribunal  and  the 
dignity  of  the  State.  If  it  is  to  be  optional  with  the  prosecuting 
officers  of  the  general  goyemment  whether  perjury  in  the  State 
court  is  to  be  punished,  we  haye  the  extraordinary  spectacle  of  a 
State  unable  to  punish  an  offense  committed  in  its  own  courts.  It 
would  certainly  seem  almost  as  proper  that  the  State  courts  should 
haye  power  to  punish  a  witness  who  has  testified  falsely  before  them 
in  a  naturalization  case,  as  that  they  should  haye  the  power  to  pun- 
ish contempt  of  court  committed  during  the  pendency  of  such  a 


'*  It  maybe  urged  that  the  respondent^  if  punished  under  the  State 
Aaw,  will  still  be  liable  to  punishment  under  the  United  States  law, 
and  thus  may  be  punished  twice  for  the  same  offense.  This  objection 
if  effectually  disposed  of  by  the  following  reasoning  of  Qkibb,  J.,  in 
Moore  y.  Illinois,  14  How.  (U.  S.)  13, 19-30 : ''  An  offense,  in  its  legal 
signification,  means  the  transgression  of  a  law.  A  man  may  be 
compelled  to  make  reparation  in  damages  to  the  injured  party,  and 
may  be  liable  also  to  punishment  for  a  breach  of  the  public  peace  in 
consequence  of  the  same  act ;  and  may  be  said,  in  common  parlance^ 
to  be  twice  punished  for  the  same  offense.  Eyery  citizen  of  the 
United  States  is  also  a  citizen  of  a  State  or  territory.  He  may  be 
said  to  owe  allegianoe  to  two  soyereigns,  and  may  be  liable  to  pun- 
ishment  for  an  infraction  of  the  laws  of  either.  The  same  act  may 
be  an  offense  or  transgression  of  the  laws  of  both.  Thus,  an  assault 
upon  the  marshal  of  the  United  States,  and  hindering  him  in  the 
execution  of  legal  process,  is  a  high  offense  against  the  United 
States,  for  which  the  perpetrator  is  liable  to  punishment ;  and  the 
same  act  may  be  also  a  gross  breach  of  the  peace  of  the  State,  a 
riot,  assault,  or  a  murder,  and  subject  the  same  ])erson  to  a  punish- 
menty  under  the  State  laws,  for  a  misdemeanor  or  felony.    Thai 
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either  or  both  may,  if  they  see  fit,  pnnish  such  an  ofEender,  cannot 
be  doubted..  Yet  it  cannot  be  truly  ayerred  that  the  ofTender  has 
been  twice  punished  for  the  same  offense,  but  only  that  by  one  act 
he  has  oommitted  two  offenses,  for  each  of  which  he  is  justly  pun- 
ishable. He  could  not  plead  the  punishment  by  one,  in  bar  to  a 
eonviction  by  the  other ;  consequently,  this  court  has  decided,  in 
the  case  of  Fox  y.  The  State  of  OhiOy  5  How.  432,  that  a  State  may 
punish  the  offense  of  uttering  or  passing  false  coin,  as  a  cheat  or 
fraud  practiced  on  its  citizens ;  and,  in  the  case  of  the  United  States 
y.  Marigold,  9  How.  560,  that  congress,  in  the  proper  exercise  of 
its  authority,  may  punish  the  same  act  as  an  offense  against  the 
United  States.'' 

II.  The  respondent  takes  the  position  that,  as  there  was  no 
cause  pending  in  court  at  the  time  the  affidayit  was  sworn  to,  the 
oath  was  extra-judicial,  and  the  affiant  cannot  be  guilty  of  perjury. 

Bishop,  in  his  work  on  Orim.  Law,  yolume  1  (3d  ed.),  section  524, 
says  that  perjury,  though  technically  a  substantiye  offense,  appears 
to  be  regarded  in  law  rather  in  the  light  of  an  attempt,  a  corrupt 
attempt,  to  subyert  justice  in  a  judicial  proceeding.  This  yiew  is 
sustained  by  reference  to  reported  decisions.  Thus  it  is  held,  that 
it  is  perjury  to  swear  falsely  on  a  material  point,  although  the  jury 
do  not  giye  credit  to  the  false  oath  {Hamper^ a  Case,  in  E.  B.,  31  Eliz. 
iiqK>rted  in  3  Leonard,  230);  or  although  the  false  testimony  is  given 
in  an  affidayit  or  deposition,  which  was  not  used  upon  the  trial  for 
which  it  was  taken  {Rex  y.  Orossleyy  7  T.  R  315);  or  although  there 
was  some  informality  about  the  deposition  or  affidavit,  which  would 
haye  preyented  its  reception  in  evidence  if  it  had  been  offered  at 
the  trial  {Regina  v.  Christian,  1  Oar.  &  Marsh.  388;  Rex  y.  HaiUy, 
1  C.  &  P.  258 ;  Sawybb,  J.,  in  State  v.  Larhgley,  34  N.  H.  529,  533); 
or  although  the  affidavit  was  insufficient  to  effect  the  purpose  for 
which  it  was  taken,  without  additional  proof,  and  it  is  not  shown  or 
ayerred  that  such  additional  proof  was  made  {State  v.  Dayton,  3 
Zab.  49) ;  or  although  the  judgment  founded  on  the  testimony 
of  the  fidse  witness  would  be,  or  had  been,  reversed  on  error  or 
appeal  {Regina  v.  Meek,  9  0.  &  P.  513 ;  see,  also.  Van  Stesfibergh  y. 
Kartz,  10  Johns.  167 ;  2  Bishop  on  Grim.  Law,  §  983) ;  and  it  is  held, 
that  a  man  commits  perjury  ''  who  testifies  to  what  he  belieyes  to 
DC  false,  or  what  he  knows  nothing  about,  though  it  turns  out  to 
be  true."  OumeUf  Case  in  the  Star-chamber,  9  Jac.  1,  cited  in  3 
Coke's  Inst.  166 ;  State  y.  Gates,  17  N.  H.  873 ;  1  Bishop  on  Crim. 
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Law^  §  524.  Most  of  these  decisions  obviously  proceed  upon  the 
ground  that  the  evil  attempted,  rather  than  the  evil  done,  is  the 
foundatiouy  or  essence,  of  the  crime  of  perjury.  **  The  perjury  is 
completo  at  the  time  of  swearing."  Littlbdalb,  J.,  in  Rex  y. 
JJailey,  1  G.  &  P.  258,  259.  The  indictable  quality  of  the  act 
depends  not  on  &ct8  transpiring  after  it  is  performed.  See  1  Bishop 
on  Cnm.  Law,  §  664.  '^  The  guilt  of  the  party  cannot  depend  on  the 
act  of  another  person,  when  all  that  he  had  to  do  has  been  already 
consummated."  Lord  Ebntok,  0.  J.,  in  Rex  t.  OrossJey,  7  T. 
R  315,  319. 

From  these  views  it  seems  to  follow,  that  perjury  may  be  commit- 
ted in  affidavits  taken  to  be  used  in  some  judicial  proceeding  which 
the  party  taking  them  intends  to  institute,  although  he  afterward 
fails  to  carry  out  that  intention.  In  Rex  Vr  White,  1  Moody  ft  Mai- 
kin,  271,  the  respondent  had  filed  a  bill  in  chancery  for  an  injunc- 
tion, and  had  made  the  affidavit,  on  which  the  perjury  was  assigned, 
in  support  of  the  allegations  in  that  bill.  The  affidavit  could  have 
been  used  only  upon  an  ex  parte  hearing  on  an  application  for  the 
issuing  of  an  injunction,  before  the  time  allowed  the  defendant  for 
answering  the  bill  had  elapsed.  It  did  not  appear,  and  was  not 
alledged,  that  such  an  application  was  ever  made.  Lord  Tbntbr- 
DEN,  0.  J.,  said,  the  affidavit  ''may  well  have  been  filed  in  anticipa- 
tion of  a  contemplated  motion  for  an  injunction,  on  which  it  might 
have  been  used*  Oan  it  make  any  difference  that  it  afterward  turns 
out  that  the  motion  is  not  made  ?  The  crime,  if  any,  is  the  same^ 
morally,  in  each  case ;  and  I  certainly  shall  not,  where  the  objection 
is  open  hereafter,  hold  it  necessary  to  give  proof  of  a  fact  which 
does  not  vary  the  conduct  of  the  party  in  taking  the  oath  in  ques- 
tion.''   See,  also,  Eing  v.  The  Queen,  14  Q.  B.  31. 

We  do  not  understand  that  our  statutes  have  narrowed  the  com- 
mon-law definition  of  perjury.  The  allegations,  that  the  affidavit 
was  given  ^  relative  to  an  application  in  writing  thereafter  to  be 
made  to  the  police  court,''  etc.,  and  that  the  affiant  was  sworn  as  a 
witness  ''  in  support  of  said  application,"  sufficiently  indicate  that 
the  respondent  made  the  affidavit ''  with  a  view  to  its  being  received '' 
in  a  judicial  proceeding  which  he  knew  was  in  contemplation.  He 
is  in  effect  charged  with  ''  an  attempt,  by  means  of  a  willfully  fidse 
oath,  to  pervert  the  course  of  justice ; "  and  such  an  ''  attempt "  con* 
ttitutes  the  crime  of  perjury.  It  was  unnecessary  to  allege  that  the 
application  was  pending  in  the  police  court  when  the  affidavit  was 
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fiwom,  or  that  such  application  was  thereafter  made,  or  that  the 
affidayit  was  used. 

HL  The  respondent  contends  that  the  affidayit  taken  out  of  coart 
was  not  competent  evidence^  legally  regeivable  in  conrt  to  prove  the 
reddenoe  of  the  applicant  for  naturalization ;  and  on  this  point  he 
relies  on  the  decision  in  7  Hill^  137.  It  wad,  however^  the  onivcrsal 
practice  in  the  courts  of  this  State,  prior  to  the  statute  of  June  ses- 
don,  1868,  to  receive  such  affidavits  in  naturalization  cases;  and  in 
view  of  this  practice,  we  think  the  making  of  a  false  affidavit  in 
February,  1868,  constituted  perjury,  even  if  the  practice  was  founded 
on  an  erroneous  construction  of  the  law. 

To  constitute  ^^  an  attempt "  punishable  under  the  name  of  per- 
jary,  there  must  be  not  only  an  intent  to  pervert  the  course  of 
justice,  but  also  some  act  done  which  is  in  some  degree  adapted  to 
accomplish  the  thing  intended.  See  1  Bish.  on  Grim.  Law  (3d  ed.),  § 
668,  ei  seq.  But  a  perfect  adaptedness  in  the  act  performed  to 
accomplish  the  intent  is  not  requisite.  .  If,  by  the  correct  rule  of 
law,  the  affidavit  could  not  properly  have  been  received,  it  may  be 
said  that  it  was  not  completely  adapted  to  the  end ;  but  as  such  an 
affidavit  would  in  fact  have  been  received  as  evidence,  at  that  time, 
in  all  the  courts  of  this  State,  the  making  of  the  Mie  affidavit  may 
be  fairly  characterized  as  ^^an  act  adapted  in  a  very  appreciable 
degree  to  accomplish  the  thing  intended."  If  the  courts  of  this 
State  had  been  in  the  habit  of  receiving  in  evidence  documents 
sworn  to  before  a  person  who  had  no  legal  authority  to  administer 
oaths,  this  practice  could  not  confer  on  that  person  authority  to 
administer  oaths,  and  no  affiant  sworn  before  that  person  would  be 
guilty  of  perjury.  Regina  v.  8tone^  Dearsly's  0.  0.  251.  There 
would  be  no  oath."  But  in  the  present  case,  the  affidavit  was  sworn 
before  a  magistrate  who  had  authority  to  administer  oaths;  and  the 
only  question  now  under  consideration  is,  whether  the  taking  of  this 
fUse  oath  is  such  an  attempt  to  pervert  the  course  of  justice  as  the 
law  will  take  cognizance  of  and  punish  under  the  name  of  perjury  ? 

IT.  Our  opinion  thus  far  has  proceeded  upon  the  assumption  that 
the  police  court  of  Nashua,  in  February,  1868,  had  jurisdiction  of 
appUcations  for  naturalization.  This  jurisdiction  is,  however,  ques- 
tioned by  the  respondent  The  law  is  clear  that  perjury  is  not  com-  < 
mitted,  unless  the  court  before  which  the  false  affidavit  is  to  be  used 
has  jurisdiction  of  the  case  or  subject-matter.    %  Bish.  on  OrinL 
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Law  (dd.  ed.),  §  984.  If  the  court  has  no  jurisdiction,  there  is  no 
**  course  of  justice  "  to  be  perverted. 

Had  the  police  court  of  Nashua  jurisdiction  of  applications  for 
naturalization  ? 

The  constitution  of  the  United  States  gives  congress  power  *^  to 
establish  a  uniform  rule  of  naturalization/'  Under  this  authority, 
congress  has  enacted  the  statute  of  April  14, 1802,  which  prescribes 
the  conditions  upon  which  aliens  may  be  admitted  to  be  citizens  of 
the  United  States.  The  first  of  those  conditions  allows  the  prelimi- 
nary  declaration  to  be  made,  and  the  final  oath  to  be  taken,  before 
the  supreme,  superior,  district,  or  circuit  court  of  some  one  of  the 
States.  And  the  third,  section  of  the  act  is  as  follows:  ''And 
whereas  doubts  have  arisen  whether  certain  courts  of  record  in  some 
of  the  States  are  included  within  the  description  of  district  or  cir- 
cuit courts,  be  it  further  enacted,  that  any  court  of  record  in  any 
indiyidual  State,  having  common-law  jurisdiction,  and  a  seal  and 
clerk  or  prothonotary,  shall  be  considered  as  a  district  court  within 
the  meaning  of  this  act." 

The  question  now  presented  must  depend  exclusively  on  the  con- 
struction to  be  given  to  this  act  of  congress.  The  State  l^slature 
may  prohibit  a  State  court,  which  comes  within  the  class  of  triba* 
nals  described  in  the  United  States  act,  from  exercising  jurisdiction 
in  naturalization  cases.  But  the  State  cannot  confer  that  jurisdic- 
tion on  any  tribunal  which  does  not  come  within  the  tei-ms  of  the 
United  States  statute.  All  statutes  of  this  State,  attempting  to 
confer  this  power  on  the  police  court  of  Nashua,  must  therefore 
oe  laid  out  of  the  case ;  the  solitary  question  being,  whether  that 
iourt  has  this  power  under  the  United  States  statute. 

We  think  the  police  court  of  Nashua  is  a  court  of  record  having 
common-law  jurisdiction.  See  Ex  parte  Gladhill,  8  Mete.  168.  The 
counsel  for  the  State  are  understood  to  admit  that  the  police  court 
of  Nashua  had  no  other  derk  than  the  justice  of  said  court  Is  a 
court,  without  any  clerk  distinct  from  the  judge  of  such  court, 
a  court ''  having  a  clerk  t  within  the  meaning  of  the  act  of  congress  ? 

This  question  was  decided  by  Judges  Gubtis  and  Spragitb  in  the 
United  States  circuit  court  for  the  district  of  Massachusetts,  in 
October,  1854,  in  Ez  parte  Michael  Oregg.  The  decision  is  reported 
in  2  Curtis'  U.  S.  Oir.  Oi  Rep.  98 ;  also,  in  17  Monthly  Law  Beporterj 
491.  Oregg,  the  applicant  for  naturalization,  had  made  his  prelin>- 
inary  declaration  of  intention  before  the  police  court  of  Lynn 
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It  WM  admitted  that  T.  B.  Newell,  who  signed  the  record  of  the 
dedaiation  as  clerk,  was  also  jnd^  of  that  police  court,  and  that 
there  was  no  other  judge  or  clerk  thereof  at  the  time  when  the 
petitioner's  declaration  was  made.  Judges  Oubtis  and  Spbagub 
denied  Gregg's  application,  on  the  ground  that  the  court  before 
which  he  had  made  his  previous  declaration  had  no  jurisdiction 
over  naturalization  cases.  Judge  Curtis  delivered  an  opinion^ 
from  which  we  make  the  following  extract : 

^*  We  are  of  opinion  the  police  court  of  Lynn,  in  which  the  justice 
was  the  recording  officer,  was  not  a  court  having  a  clerk  within  the 
meaning  of  the  act  of  congress.  Certainly  it  does  not  come  within 
the  terms  of  that  act,  which  clearly  imply  that  there  may  be  courts 
of  record  having  a  seal  and  common-law  jurisdiction,  but  no  clerk 
or  prothonotary,  and  that  such  courts  are  not  included  by  the  act. 
Yet  how  could  this  be  if  it  were  enough  that  the  presiding  justice 
should  himself  record  the  proceedings  ?  A  court  of  record  necea- 
sarily  requires  some  duly  authorized  person  to  record  the  proceed- 
ings.  When  the  act  speaks  of  courts  of  record,  it  speaks  of  courts 
whose  proceedings  are  duly  recorded  by  authorized  persons;  and 
when  it  says  ^having  a  clerk  or  prothonotary,'  it  superadds  the 
requirement  that  those  proceedings  shall  be  recorded  by  one  of  those 
officers.  Unless  the  act  be  so  construed,  the  requirement  of  a  clerk 
or  prothonotary  would  have  no  meaning.  The  act  would  have  the 
same  construction  as  if  it  were  stricken  out,  because  the  words 
*  court  of  record '  would  carry  with  them  the  necessity  of  having 
the  proceedings  recorded  by  some  one  by  authority  of  law.  Nor 
do  we  consider  it  a  vain  and  useless  precaution  to  confine  the  power 
to  naturalize  aliens  to  courts  in  which  one  of  those  officers  is  found* 

**  In  Sprcdt  v.  Spratty  4  Pet.  393,  it  was  declared  by  the  supreme 
court  that  the  various  acts  on  the  subject  of  naturalization  submit 
the  right  of  aliens  to  courts  of  record.  They  are  to  receive  testi- 
mony, to  compare  it  with  the  law,  and  to  judge  on  both  law  and 
&ct  If  their  judgment  is  entered  on  record,  in  legal  form,  it  closes 
all  inquiry,  and,  like  any  other  judgment,  is  complete  evidence  of 
its  own  validity. 

**  The  importance  and  valne  of  this  privilege  of  citizenship,  which 
is  conclusively  and  finally  bestowed  by  the  act  of  the  court  having 
jurisdiction,  should  prevent  us  from  allowing  less  than  its  ^ull 
weight  to  anv  requirement  by  congress  which  tends  to  restrict  ics 
power  to  those  tribunals  which  may  be  supposed  most  competent  zja 
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exercise  it  And  oertainlj  there  would  seem  to  be  no  propriety  in 
intrusting  to  a  ooort  which,  in  the  exercise  of  its  common-kw 
jurisdiction,  cannot  pass  finallj  on  any  matter  of  law  or  fact  affect- 
ing property  to  the  amount  of  one  dollar,  to  make  a  final  decision 
upoL  all  questions  of  law  or  fact  iuTolyed  in  an  application  for  this 
great  right,  so  as  to  make  an  absolute  and  unimpeachable  grant  of  it 

**  Now  it  is  generally  true,  that  a  court  of  record,  which  is  without 
a  clerk  or  prothonota^,  is  not  only  a  subordinate  tribunal,  but  one 
to  which  a  very  narrow  and  comparatirely  imimportant  jurisdiction 
is  intrusted. 

'^  It  is  also  true,  that  there  is  more  security  that  its  proceedings  will 
be  correctly  recorded  and  certified,  if  it  has  an  officer  charged  with 
those  particular  duties. 

'^  Congress  might  well  have  had  both  these  things  in  yiew  when  it 
required  the  court  to  have  such  an  officer.  And  we  are  of  opinion 
that  a  court  not  having  such  an  officer  does  not  possess  the 
authority  conferred  by  the  acf 

The  above  is  the  only  reported  decision  on  this  point  that  we  have 
found.  We  understand,  however,  that  Judges  Oliffobd  and  Glabe 
have,  within  a  few  years,  given  a  decision  in  the  United  States 
circuit  court  for  the  district  of  New  Hampshire,  directly  opposed 
to  the  decision  of  Judges  Curtis  and  Spkagub.  We  are  informed 
by  Judge  Clabk  that  there  was  no  written  opinion,  and  we  are  not 
aware  that  the  case  has  ever  been,  or  is  likely  to  be,  reported. 

If  the  point  had  been  decided  in  the  supreme  court  of  the  United 
States,  this  court  would,  of  course,  follow  the  decision  there  made. 
But  the  decisions  of  the  United  States  circuit  courts  are  not  bind- 
ing upon  us.  See  Pabeeb,  0.  J.,  in  Kittredge  v.  Emerson,  15  N.  H. 
227, 278, 279 ;  and  the  confiicting  rulings  in  the  circuit  courts  leave 
us  fully  at  liberty  to  decide  according  to  our  own  views,  giving  due 
weight  to  the  authority  of  each  of  the  able  tribunals  which  have 
passed  upon  the  question.  We  do  not  perceive  any  satis&ctory 
answer  to  the  reasoning  of  Judge  Oubtis,  and  we  adopt  his  conclu- 
eion.  In  our  opinion,  the  police  court  of  Nashua  had  no  jurisdic- 
tion over  applications  for  naturalization ;  and  on  this  ground  alone 
the  demurrer  must  be  sustained. 

Ikmnrrer  sustain^ 
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(flON.H.».) 

&  sold  and  deliT«red  ■piritaons  liquors  in  New  York,  where  each  eele  wee  laifw 
f  al,  to  E.,  who  resold  the  same  in  New  Hampshire,  where  such  sale  was  onlaw- 
foL  There  was  evidenoe  tending  to  show  that  prior  to  such  sale  8  had,  in 
New  Hampshire,  solicited  orders  for  liquor  from  E.,  and  that  at  the  time 
of  the  sale  he  had  reasonable  cause  to  believe,  and  did  believe,  that  B. 
Intended  to  resell  the  liquors  in  New  Hampshire,  oontraiy  to  law.  ffeld^ 
that  the  contract  of  sale  being  valid  in  New  York  could  be  enforced  in  New 
Hampshire. 

This  was  an  action  of  troyer  by  Hill  against  Spear,  a  deputy 
aheriffy  for  attaching  property  on  a  writ  in  favor  of  William  Stewart 
against  one  Emerson. 

The  plaintiff  founded  his  claim  to  a  portion  of  the  property  on 
an  alleged  purchase  from  Emerson,  the  Talidity  of  which  the  defend- 
ant disputed.  The  main  question  present^  and  discussed  was 
whether  Emerson  was  legally  indebted  to  Stewart,  the  attaching 
oreditor,  under  whom  the  defendant  justified. 

The  other  facts  are  stated  in  the  opinion.  The  jury  found  the 
plaintiff  entitled  to  recover  for  a  portion  of  the  property,  but  not 
for  that  part  which  he  claimed  by  purchase  from  Emerson. 

The  plaintiff  moved  to  set  aside  the  verdict. 

Charles  R.  Morrison,  for  plaintiff. 

Morrtson  A  StanUy  and  H.  A  O.  A.  Bingham,  for  defendant. 

FoSTBBy  J.  The  main  question  in  this  case  is,  whether  Stewart^ 
represented  here  by  the  defendant,  an  attaching  o£Scer,  holding  the 
property  of  Emerson  by  virtue  of  Stewart's  attachment,  can,  as 
•gainst  the  plaintiff,  claiming  title  to  the  same  by  purchase  from 
Emerson,  hold  the  property  thus  attached ;  the  object  of  Stewart's 
suit  and  attachment  being  to  recover  the  price  of  spirituous  liquort 
•old  by  him  to  Emerson,  and  by  Emerson  resold  in  violation  of  our 
laws ;  or,  in  fewer  words,  whether,  under  the  circumstances  of  this 
case,  the  court  will  lend  its  aid  toward  the  enforcement  of  Stewart's 
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<)Iaim  to  reooyer  the  prioe  of  the  spiritaoiu  liquon  thus  sold  bj 
him. 

In  order  to  make  a  correot  application  of  the  prinoiplee  and  mlei 
<Kf  law  which  are  to  determine  this  qnestion,  it  will  be  necesBary  to 
-examine  with  care  the  peculiar  facts  of  the  case. 

Stewart  was  a  dealer  in  spirituons  liqnorSy  residing  and  doing 
business  in  the  city  of  New  York.  Emerson  was  a  retailer  of 
spirituous  liquors  at  his  saloon  in  Manchester.  This  establishment, 
in  the  hands  of  Emerson  and  his  predecessors  in  the  same  business, 
was  well  known  to  Stewart,  who  had  frequently  yisited  the  saloon, 
and  of  whom  Emerson  and  the  preceding  proprietors  of  the  saloon 
had  preyiously  bought  liquors,  which  were  retailed  by  them  to  their 
customers. 

There  was  evidence  from  which  the  jury  might  have  found  that, 
on  at  least  one  occasion,  when  Stewart  was  at  the  saloon,  he  virtually 
solicited  orders  from  Emerson  for  liquors ;  and  there  was  eyidence 
tending  to  show  that  when  he  solicited  such  orders,  and,  subse- 
quently, sold  liquors  to  Emerson,  Stewart  had  reasonable  cause  to 
believe,  and  did  believe,  that  Emerson  intended  to  resell  them  at  his 
saloon  in  Manchester.  Not  long  after  one  of  these  visits,  on  which 
occasion  he  had  solicited  such  orders,  Emerson  ordered  liquors  of 
Stewart  by  letter  (not,  however,  in  pursuance  of  any  previous  con« 
tract  or  understanding),  and  the  liquors  so  ordered  were  delivered 
by  Stewart  to  a  carrier  in  New  York,  directed  to  Emerson  at  Man- 
ohester,  N.  H.,  and  were  duly  received  by  Emerson. 

It  does  not  appear,  as  matter  of  fact,  that  Stewart,  when  he  solic* 
ited  the  orders  or  sold  the  liquor,  was  acquainted  with  the  laws  of 
this  State  regulating  the  sale  of  spirituous  liquors ;  and  the  court 
refused  to  permit  the  plaintiff  to  inquire  of  Stewart  whether  he  did 
not  understand  that  the  sale  of  liquor  in  New  Hampshire  was  pro* 
hibited  except  by  town  agents. 

The  ruling  of  the  court  in  this  particular  was  correct.  Ignorance 
of  the  law  would  have  furnished  no  excuse  to  Stewart  Broom's 
Leg.  Max.  190.  Every  man  is  presumed  to  know  the  laws  of 
the  country  in  which  he  dwells,  or  in  which,  if  residing  abroad,  he 
transacts  business.  A  foreigner,  trading  in  or  to  this  country,  is 
bound  to  take  notice  of  our  laws;  and  a  contract  made  by  him  in 
violation  of  them  will  not  be  enforced  in  our  courts.  Gambiosocc 
^.  Mffffif,  8  Wash.  0.  0.  98;  1  Bish.  on  Orim.  Law,  §  376. 

The  plaintiff  contends  that  Stewart,  by  coming  into  this  State 
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and  here  solioitiiig  orders  for  liquors,  knowing  that,  if  purchased, 
tbBj  were  to  be  sold  by  the  purchaser  in  violation  of  our  law,  com- 
mitted  an  indiotable  offense;  that  he  was  an  aider  or  aooessory  to 
the  offense  of  selling  the  liquors  by  Emerson;  that  the  oontraot  of 
sale,  upon  which  Stewart  claims  as  a  creditor  of  Emerson,  grows 
ont  of  and  is  connected  with  an  immoral  and  an  illegal  act,  and  iS| 
therefore,  not  to  be  protected  or  enforced  by  our  courts;  and  that 
Stewart,  therefore,  is  not,  as  a  creditor  of  Emerson,  entitled  to 
impeach  the  vaiidily  of  the  alleged  sale  by  Emerson  to  the  plaintifEl 

It  is  an  elementary  principle  that  no  contract  can  be  enforced, 
nor  any  damages  recoyered,  for  the  breach  of  a  contract  or  promise 
which  contrayenes  the  principles  of  the  common  law,  the  provisions 
of  a  statute,  or  the  general  policy  of  the  law.    Mete,  on  Oont  221, 

And  it  is  well  settled  in  this  State,  that  the  consideration  agreed 
to  be  paid  for  spirituous  liquors  sold  without  license  cannot  be 
recovered.  The  sale  being  prohibited  by  statute,  and  the  vendor 
being  liable  to  a  criminal  prosecution  for  the  selling,  the  traffic  is 
made  illegal,  and  contracts  respecting  it  cannot  be  enforced. 
Wherever  an  indictment  can  be  sustained  for  the  illegal  sale,  there 
the  price  cannot  be  recovered.  Smith  v.  Godfrey ^  28  N.  H.  384,  and 
cases  cited;  Plumer  v.  Smithy  5  id.  553;  Meta  on  Oont  235. 

The  reasons  which  lie  at  the  foundation  of  these  well-established 
principles  are  suggested  by  considerations  of  sound  public  policy. 
The  public  good  and  not  the  defendant's  advantage  is  the  control- 
ling consideration.  Beach  v.  Kezar^  1  N.  H.  185.  For  I  apprehend 
the  moral  instincts  of  courts  and  juries  would  naturally  revolt 
•gainst  the  encouragement  of  a  defense  so  mean,  impudent  and 
contemptible. 

^  The  objection,"  says  Lord  Mansfibld,  in  Holtnan  v.  JohnsoUf 
Ck>wp.  348,  ^that  a  contract  is  immoral  or  illegal  as  between  plain- 
tiff and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the 
defendant  It  is  not  for  his  sake,  however,  that  the  objection  is  ever 
allowed ;  but  it  is  founded  on  general  principles  of  policy,  which 
the  defendant  has  the  advantage  of,  contrary  to  the  real  justice  as 
between  him  and  the  plaintiff;  not  for  the  sake  of  the  defendant, 
but  because  the  court  will  not  lend  their  aid  to  such  a  plaintiff.  So^ 
if  the  plaintiff  and  defendant  were  to  change  sides,  and  the  defend- 
ant were  to  bring  his  action  against  the  plaintiff,  the  latter  would 
then  have  the  advantage  of  it;  for  whore  both  are  equally  it 
fimlU  paHar  est  conditio  defend&fUis/*    The  law  in  such  cases  leaver 
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the  parties  where  it  finds  them.  Ghitty  on  Oont.  781 ;  BayUy  t. 
Tabefy  5  Mass.  286 ;  Rohy  y.  Westy  4  N.  H.  285. 

Baty  generally  speaking,  the  validity  of  a  contract  is  to  be  dedded 
by  the  law  of  the  place  where  it  was  made,  unless  it  was  agreedt 
either  expressly  or  by  tacit  implication,  that  it  should  be  performed 
in  some  other  place ;  and  then  the  general  rule  is,  that  the  contraoty 
as  to  its  validity,  nature,  obligation  and  interpretation,  is  to  be 
governed  by  the  law  of  the  place  of  performance.  Story  on  Oonfl* 
of  Laws,  §§  242,  280 ;  U.  S.  Bank  v.  DonnaUt/y  8  Pet  372 ;  Wilcox 
V.  Bunt,  13  id.  379;  Andrews  v.  Pond,  id.  65;  Don  v.  Lippmauy 
5  CL  &  F.  13 ;  Ferguson  v.  Fyffe,  8  id.  121.  Contracts,  valid  by 
the  law  of  the  place  where  they  are  made,  are  generally  valid  every- 
where, jure  gentium,  and  by  tacit  consent  2  Kent's  Com.  (ed. 
1866),  454. 

And  if,  in  the  place  where  the  contract  was  made^  the  policy  of 
the  local  law  would  enforce  it,  it  will  also  be  enforced  in  the  juris* 
diction  to  which  a  party  may  be  compelled  to  resort  for  the  applica* 
tion  of  his  remedy  for  a  breach  of  the  foreign  contract 

This  rule,  it  has  been  said,  is  founded  not  merely  in  the  convcn* 
ience,  but  in  the  necessities  of  nations  and  States:  for,  otherwise,  it 
would  be  impracticable  for  them  to  carry  on  an  extensive  intercourse 
and  commerce  with  each  other. 

^'Jus  autem  gentium  omni  humane  gen&rt  commune  est;  nam  usu 
exigente,  et  humanis  necessitatibus.**    1  Inst  Lib.  1,  tit  2,  §  2. 

Upon  the  foundation  of  this  doctrine  rests  the  whole  system  of 
sales,  agencies,  credits  and  negotiable  instruments;  '^and,''  says 
Judge  Stoby,  ^^no  more  forcible  application  can  be  propounded  of 
this  imperial  doctrine,  than  to  the  subject  of  international  private 
contracts.''    Story's  Gonfl.  Laws,  §  242. 

With  peculiar  cogency  does  the  doctrine  apply  to  the  positive 
necessities  of  a  country  like  ours,  composed  of  thirty-seven  distinct 
sovereignties,  in  strictness  wholly  independent  of  each  other's  local 
laws,  but  most  essentially  dependent  for  their  general  prosperity 
upon  the  deference,  respect  and  regard  for  each  other's  peculiar 
policy  which  the  comity  of  nations  demands. 

But  there  is  an  important  exception  to  the  rule,  consisting  in 
this :  that  no  nation  or  State  is  bound  to  recognize  or  enforce  con- 
tracts which  the  government  of  such  State  or  nation  may  deem 
injurious  to  its  own  interests  or  the  welfare  of  its  own  people,  oi 
which  are  in  fraud  and  violation  of  its  own  laws.    Such  contracta 
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are  coneidered  as  nullities  in  every  country  affected  by  such  con- 
siderationSy  although  they  may  be  valid  by  the  laws  of  the  place 
where  they  are  made.  Story's  Gonfl.  of  Laws,  §  244;  Andrews  t. 
Pond,  13  Pet  65. 

The  exception  is  important,  notwithstanding  the  imperatiye 
neoessiiy  which  lies  at  the  foundation  of  the  rule ;  for,  while  the 
eovaiij  of  nations  and  States  will  always  regard  with  respect  and 
eonsideration  the  laws  and  customs  of  other  communities,  still  its 
own  interest  and  the  welfare  of  its  own  citizens  will,  neyertbeless, 
be  held  by  every  State  in  paramount  consideration.  One  of  the 
most  difficult  questions,  therefore,  with  which  the  courts  of 
the  various  States  composing  the  Federal  Union  have  to  deal,  is 
precisely  that  now  presented,  namely:  To  what  extent  will  the 
courts  go  in  sustaining  an  exception  that  takes  out  of  the  general 
rule  and  invalidates  a  contract  si>ught  to  be  enforced  here,  which, 
though  entirely  legal  in  the  jurisdiction  where  the  contract  was 

made,  is  regarded,  in  this  State,  as  contrary  to  morality  or  the  pro- 
visions of  our  local  statute  ? 

Viewed  in  the  light  of  all  these  suggestions,  the  principal  ques- 
tion presented  is,  whether  the  evidence  which  shows  that  Stewai*t 
knew  or  had  reasonable  cause  to  believe  that  Emerson,  at  the  time 
of  the  sale  to  him,  intended  to  transport  the  liquors  into  this  State, 
to  be  here  kept  and  sold  in  violation  of  our  laws,  would  constitute  a 
defense,  if  the  present  suit  wei-e  brought  by  the  vendor  against  the 
vendee  to  recover  the  price  of  the  liquors. 

In  considering  this  matter,  we  are  not  for  a  moment  to  lose  sight 
of,  nor  to  underrate  the  importance,  the  imperative  necessity  for  the 
enforcement  of  the  rule ;  and  we  are  to  admit  no  given  case  within 
the  exception,  unless  by  the  compulsion  of  a  necessity  demanded  by 
local  policy  or  positive  law. 

It  is  claimed  by  the  plaintiff  that  the  present  case  falls  within  the 
exception. 

The  case  of  Smith  v.  Oodfretf,  before  cited,  must  be  regarded  as 
decisive  to  a  certain  extent  of  the  questions  involved  in  this  inquiry ; 
and  as  fully  sustaining  the  ruling  of  the  judge  at  the  trial  term,  in 
refusing  to  give  the  first  branch  of  the  instructions  desired  by  the 
plaintiff  It  is  there  held  that  ^^  bare  knowledge  on  the  part  of  the 
▼endor  of  goods  that  they  are  to  be  sold  in  another  State  contrary 
to  the  laws  of  that  State,  will  not  make  the  sale  of  the  same  illegal 
is  the  State  where  the  sale  is  not  prohibited."    It  is  also  there  b^ld 
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that  the  price  of  goods  sold  and  delivered  in  a  State  where  si^h  sale 
is  legal,  and  where  nothing  remains  to  be  done  by  the  vendor  to 
complete  the  transaction,  and  he  is  not  in  any  way  to  te  farther 
i.'oiinected  with  it^  may  be  recovered  in  this  State,  where  such  sal€* 
would  be  illegal.  "Aliteriif  it  be  an  ingredient  in  the  coc  tract 
that  the  goods  shall  be  illegally  sold^  or  that  the  seller  shall  do  any 
act  to  assist  or  facilitate  the  illegal  sale.*' 

In  the  present  case,  it  is  conceded  that  the  sale  by  Stewart  to 
Emerson  was  oonsnmmated  in  New  York,  that  the  goods  were 
there  delivered  to  Emerson's  agent,  and  that  the  sale  was  not  in 
violation  of  the  laws  of  that  State. 

The  only  remaining  qnestion  tiien  is,  whether  this  case  is  brought 
within  the  exception  aUuded  to,  because  of  the  mixture  of  any 
ingredient  in  the  original  contract  of  sale,  providing  that  the  goods 
should  be  illegally  sold  by  Emerson,  or  by  any  act  of  Stewart  aiding, 
assisting  or  facilitating  the  illegal  sale  in  this  State.  But  there  is 
no  evidence  that  the  contract  of  sale  between  Stewart  and  Emerson 
was  complicated  by  any  "  ingredient "  concerning  the  subsequent 
disposition  of  the  liquors  by  Emerson  ;  and  the  ^^act"  of  assistance 
or  facilitation  of  a  subsequent  illegal  sale  by  Emerson  was  neither 
more  nor  less  than  this  :  "  On  at  least  one  occasion  when  Stewart 
was  at  the  saloon,  he  virtually  solicited  orders  from  Emerson. Tor 
liquors,''  believing^  at  the  time,  that  Emerson  intended  to  resell  tixem 
at  his  saloon  in  New  Hampshire. 

It  does  not  appear,  nor  is  it  suggested,  that  Stewart  advised, 
requested  or  encouraged  the  sale  of  the  liquors  by  Emerson,  contrary 
to  law,  in  any  other  way  than  by  soliciting  him  to  purchase  them ; 
nor  that  he  had  any  participation  in  the  resale  otherwise  than  by 
furnishing  the  liquors  to  Emerson  for  a  price  which  does  not  appear 
to  have  been  regulated  by  any  considenttion  relative  to  the  final 
disposition  of  the  property  by  Emerson.  Stewart's  connection  with 
the  transaction  terminated  with  his  delivery  of  the  goods  to  the 
carrier,  an  agent  of  Emerson,  in  New  York.  It  does  not  even 
appear  that  Stewart  had  any  actual  knowledge  of  Emerson's  pur- 
pose or  intentions  with  regard  to  the  disposition  of  the  liquors. 

The  authorities  bearing  more  or  less  directly  upon  the  subject 
before  us  are  quite  numerous  and  somewhat  conflicting. 

Judge  Metoalf,  in  his  work  on  Contracts,  pp.  260,  231,  uses  ttia 
following  language :  '^As  *  courts  will  not  lend  their  aiu  to  enfoice 
A  contract  entered  into  with  a  view  of  carrying  into  eflTeot  anything 
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which  is  prohibited  by  law/  they  will  not  allow  a  party  who  sella 
goods,  knowing  that  the  bayer  is  to  ase  them  in  contrayention  of  a 
statute,  to  recover  the  price.  Thns,  where  an  Englishman  in 
Onernsey  sold  goods  and  aadsUd  in  packing  them  in  a  particular 
manner  for  the  purpose  of  their  being  smuggled  into  England,  it 
was  held  that  the  seller  could  not  recoyer  pay  for  them.  Bigge  y. 
Lawrence^  3  T.  B.  454  And  the  same  doctrine  was  applied  where 
the  seller  was  a  foreigner,  who  sued  on  a  bill  of  exchange  given  for 
goods  which  he  had  assisted  in  smuggling  into  England.  He  could 
not  resort  to  the  laws  of  England,  which  he  had  assisted  to  evade. 
(Hugas  v.  Fenalula,  4  T.  B.  466 ;  Waymell  v.  Reedy  5  id.  599. 
Where  an  English  merchant  chartered  a  vessel  of  a  merchant  in 
New  York,  while  the  non-intercourse  laws  of  the  United  States 
were  in  force,  for  the  purpose  of  conveying  a  cargo  from  New  York 
to  Fayal,  to  be  transported  thence  to  England,  it  was  held  that  he 
could  not  maintain  an  action  in  this  country  for  the  hire  of  the 
yessel.     Graves  v.  Delaplai7ie,  14  Johns.  146.'' 

The  learned  author  then  cites,  with  apparent  disapproval,  the 
antecedent  oase  of  Holman  v.  Johnson^  Cowp.  341,  where  the  con« 
tract  and  delivery  of  goods  were  complete  abroad,  and  the  vendor, 
a  foreigner,  did  no  act  to  assist  the  smuggling  of  them ;  and  he  was 
held  entitled  to  recover  pay  for  them  in  England,  though  he  knew 
that  they  were  to  be  smuggled.  **  This  case,"  he  says,  ^^  can  be 
reconciled  with  the  subsequent  decisions  only  on  the  ground  that  a 
foieigner  is  not  bound  to  guard  the  revenue  laws  of  England,  though 
he  cannot  actively  assist  in  violating  them.''  And  he  continues  as 
follows:  ^^ Though  Mansfield,  0.  J.,  in  Hodgson  v.  Temple^  5 
Taunt  181,  said,  'the  merely  selling  goods,  knowing  that  the  buyer 
will  make  an  illegal  use  of  them,  is  not  sufficient  to  deprive  the 
vendor  of  the  price,  eta ;  he  should  share  in  the  illegal  transaction  ; ' 
yet  that  point  was  not  necessarily  involved  in  the  decision ;  and,  in 
Lightfoot  v.  TenarUy  1  Bos.  ft  Pul.  551,  it  was  decided  that  a  person 
telling  goods  in  order  that  they  might  be  exported  to  a  place  where, 
by  statute,  they  could  not  be  exported  legally,  could  not  recover, 
even  on  a  bond  given  for  the  price  of  them."  He  also  cites,  in  sup- 
port of  his  position,  Langton  v.  Hughes,  1  M.  &  S.  593,  and  Cannan 
V.  hryeSy  3  B.  &  Aid.  179,  in  which  Abbott,  0.  J.,  is  reported  as 
inquiring:  ''If  it  be  unlawful  for  one  man  to  pay  (for  settling 
losses  on  illegal  stock-jobbing  transactions),  how  can  it  be  lawful 
(or  another  to  furnish  him  with  the  means  of  payment?"  and 
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Tarions  other  casee  which,  he  thinks,  tend  to  the  same  result    He 
ooncludes  that  Lord  Ebskutb,  in  Ex  parte  Bubnir,  13  Yes.  853,  it 
at  yariance  with  the  King's  Bench,  in  Ex  parte  Betty  1 IL  ft.  8.  751, 
and  that  Lord  Bbskikb's  doctrine  is  not  recognised  as  the  law  of 
England. 

It  is  manifest  that  if  Judge  Metoaxf's  deductions  fh>m  the  oases 
cited  by  him  are  correct  and  sustain  the  yiew  which  he  adopts, 
those  cases  are  not  in  accordance  with  the  yiew  of  the  law  enter- 
tained by  this  court  in  Smith  y.  Godfrey.  We  shall  adyert  to  some 
of  these  cases  again  presently. 

And  it  is  manifest  that  Judge  Mbtoalf  makes  no  distinction 
between  a  case  of  bare  knowledge  of  illegal  intent  on  the  part  of  the 
yendee,  and  an  actiye  participation  and  assistance  in  the  perform- 
ance of  the  illegal  intent;  between  the  act  of  putting  into  the 
party's  possession  the  means  of  doing  an  unlawlbl  act  with  the 
belief  that  such  unlawftil  act  will  be  done,  and  the  ftirtheranoe  of 
that  unlawful  act  by  actiyely  aiding  its  accomplishment 

In  Oayhrd  y.  Saragen,  82  V 1 110,  the  plaintiff,  residing  in  New 
York,  and  being  authorised  to  sell  spirituous  liquors  there,  sold 
some  there  to  the  defendant,  who  resided  in  Vermont  where  the 
sale  of  such  liquors  was  unlawful,  the  plaintifl^  at  the  time  of  the 
sale,  knowing  that  the  defendant  intended  to  sell  them  in  Vermont 
contrary  to  law.  The  liquors  were  deliyered  in  New  York  to  a  car- 
rier designated  by  the  defendant,  to  be  transported  to  Vermont  at 
the  risk  of  the  latter.  But,  at  the  defendant's  request  and  to  pre- 
yent  the  seizure  of  the  liquors  in  Vermont,  the  plaintiff  marked  the 
casks  in  a  peculiar  way,  omitting  the  defendant's  name. 

In  delivering  the  opinion  of  the  court  Aldis,  J.,  said :  ''Although 
mere  kno^oledge  of  the  unlawful  intent  of  the  yendee  by  the  yendor 
will  not  bar  him  from  enforcing  his  contract  to  recoyer  for  the 
goods  in  our  courts,  yet  it  is  well  settled  that  if  he  in  any  way  aid 
the  yendee  in  his  unlawful  design  to  yiolate  our  laws,  such  partici- 
pation in  the  illegal  enterprise  will  disqualify  him  firom  maintain- 
ing an  action  on  his  contract  in  this  State.  The  participation  by 
the  yendor  must  be  actiye  to  some  extent;  he  must  do  somethings 
though  indirectly,  in  furtherance  of  the  yendee's  design  to  yiolato 
our  laws.  Mere  omission  to  act  is  not  enough,  but  positive  acts  in 
aid  of  the  unlawftil  purpose,  however  slight  are  suflScient 

**  The  omission  to  mark  the  casks  with  the  defendant's  name, 
itanamg  alone,  would  not,  in  our  judgment  be  au  act  of  participa- 
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tion  gnffioient  to  bar  the  plaintiff.  But  the  plaintiff  went  farther, 
and  the  act  done,  though  slight^  is  significant  He  so  marked  them 
that  the  defendant  might  instantly  know  his  casks  on  their  arrival, 
and  80  be  enabled  to  remoye  them  before  the  officers  of  the  jState 
should  have  their  suspicions  awakened.  This  act,  though  so  slight, 
gare  the  defendant  an  advantage  over  the  officers,  and  aided  him  in 
escaping  their  vigilance.  This  was  the  object  the  plaintiff  and  the 
defendant  intended  to  accomplish  by  having  them  so  marked.  We 
think  the  act  done  tended  to  secure  their  design.  As  the  evidence 
tended  to  prove  that  the  plaintiff,  by  his  acts  done  in  connedion 
with  the  sale  and  delivery  of  the  liquorSy  aided  the  defendant  to 
escape  the  vigilance  of  the  officers,  and  so  to  have  and  sell  the 
liquors  in  violation  of  law,  it  should  have  been  admitted.'' 

The  decision  of  this  case,  then,  is  put  clearly  upon  the  ground  of 
an  active  participation  by  the  plaintiff  in  the  unlawful  act  of  the 
vendee,  passive  knowledge  of  intention  being  regarded  as  wholly 
insufficient  to  affect  the  validity  of  the  contract  Notwithstanding 
fall  knowledge  of  the  unlawful  intent  of  the  vendee,  there  must  be 
something  else  actively  done  by  him.  ^*  Mere  omission  to  act  is  not 
enough.'' 

In  Aiken  v.  BlaisdeU^  41  Vt  656,  the  evidence  tended  to  show 
that,  at  the  time  of  the  sale  of  the  liquors,  the  plaintiff  was  informed 
by  the  defendant  of  the  existence  of  the  prohibitory  law  of  Vermont ; 
and  that  the  defendant  was  purchasing  the  liquor  for  the  purpose 
of  selling  it  in  violation  of  the  law ;  and  that  he  could  not  have  the 
liquor  come  all  at  once  to  him,  or  have  it  directed  to  him  openly, 
without  risk  of  seizure ;  and  that  the  plaintiff  agreed  to  send  the 
liquor  to  him  in  a  disguised  form,  so  as  to  avoid  seizure;  and,  in 
pursuance  of  said  agreement,  he  did  so  send  it 

The  court,  Piebpoint,  G.  J.,  expressly  affirms  the  doctrines  of 
Oaylord  v.  Soragen,  that  mere  knowledge  of  the  defendant's  unlaw- 
ful intent  will  not  bar  the  plaintiff's  right  of  action,  but  some  active 
participation  in  the  fraud  will  be  required ;  and  the  decision  of  the 
case  against  the  claim  of  the  plaintiff  is  placed  upon  the  ground 
that  such  act  of  the  plaintiff  is  a  positive  participation  in  the 
defendant's  guilt,  and  that  it  avoids  the  previous  contract  of 
■ale ;  because  it  is  not  a  separate  transaction  disconnected  from  the 
original  contract,  but  immediately  and  directly  connected  with  it, 
being  done  in  the  act  of  carrying  out  and  executing  the  contract, 
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by  forwarding  ftnd  deUyering  the  property  as  required  by  that  oon- 
traot 

In  this  connection,  8ee  Stoiy  on  Oontracts^  §  625,  and  T&rriti  t. 
Bartleit,  21  Vt  184. 

In  Mclntyre  y.  Parks,  8  Mete.  207,  it  was  held  that  a  sale  made 
in  another  State,  and  valid  by  the  law  of  that  State,  will  not  be  held 
void  in  Massachnsetts,  from  the  bare  fact  of  the  knowledge  or  belief 
of  the  yendor,  of  the  pnrohaser'B  intent  to  resell  in  Massaohnsetts  in 
violation  of  law. 

In  oommentdng  upon  this  case  Thomas,  J.,  in  Webster  y.  Mung&tf 
8  Gray,  587,  expresses  his  disapprobation  of  the  role  as  there  laid 
down :  ^  In  my  judgment^"  he  says,  ^  it  was  not  rightly  decided ;'' 
and  he  daims  that  if  the  mle  be  correct  it  shonld  not  be  extended* 
^  The  case  at  bar,''  he  says  (  Webster  y.  Munger,  much  relied  apon 
by  the  plaintiff  here),  ^does  not  &11  within  the  mle.  The  distinc- 
tion is  sonnd  between  a  case  where  a  seller  simply  has  knowledge 
of  the  illegal  design,  no  more ;  and  where,  haying  snch  knowledge, 
he  makes  a  sale  with  a  view  to  snch  design,  and  for  the  purpose  of 
enabling  the  purchaser  to  effect  if  ^  In  the  case  before  us/'  he  con* 
tinues,  **  the  plaintiff  was  a  citizen  of  and  residing  in  this  common- 
wealth. The  eyidence  shows  his  knowledge  of  the  illegal  business 
in  which  the  defendant  was  engaged*  One  of  the  orders  was  taken 
by  the  plaintiff  at  the  domicile  of  the  defendant  in  this  State.  In 
one  of  the  written  orders,  the  illegal  purpose  for  which  the  liquor  was 
wanted,  and  the  time  when  it  would  be  wanted  for  that  purpose, 
were  indicated,  and  the  plaifitiff  was  urged  not  to  fail  in  forward- 
ing  it,  for  that  end.  It  was  on  this  posture  of  the  eyidence  that 
the  jury  were  instructed :  '  1st  That  if  the  contract  of  sale  was 
made  in  Hartford,  where  it  was  a  legal  transaction,  the  plaintiff 
could  recoyer,  unless  for  the  reasons  stated  in  the  further  instruc- 
tions of  the' court,  which  were:  2d*  That  if  the  sales  were  made 
in  Hartford,  by  the  plaintiff  to  the  defendant,  with  a  knowledge  on 
the  part  of  the  plaintiff  that  the  liquors  were  to  be  resold  in  this 
commonwealth  contrary  to  law,  or  if,  when  the  plaintiff  sold  the 
liquors,  he  had  reasonable  cause  to  belieye  that  they  were  to  be 
resold  by  the  defendant  contrary  to  the  laws  of  this  commonwealth. 
Am)  the  sales  were  made  by  the  plaintiff  with  a  view  to  such  resale, 
then,  or  in  either  of  these  cases,  the  plaintiff  cannot  maintain  this 
action.'  Under  these  instructions,  to  have  found  a  yerdict  for  the 
defendant,  the  jury  must  have  been  satisfied,  not  merely  that  (he 
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fiaifUiff  had  knowledge  of  the  illegal  purpose  of  the  defefidanl,  but 
thai  he  sold  with  reference  to  it,  and  for  the  purpose  of  enabling  him 
to  effect  it.  In  this  riew,  the  instrnctionB  are  thoroughly  sonnd  in 
principle,  and  do  not  conflict  with  the  cases  decided/'  I  am  unable 
to  regard  this  case  as  an  authority  in  support  of  the  position  for 
which  it  is  cited  ;  but  it  seems  to  me  of  no  little  importance  in  its 
tendency  toward  the  opposite  direction. 

In  Finch  t.  Mansfield,  97  Mass.  89^  the  order  for  the  liquors,  the 
price  of  which  was  the  consideration  of  the  promissory  notes  in 
suit»  was  solicited  from  the  defendant^  at  his  place  of  residence,  by 
the  plaintifb'  agent,  who  was  a  citizen  of  Oonnecticut,  as  were  also 
his  principals.  The  order  was  transmitted  by  the  agent  to  the 
plaintifTs  in  Oonnecticut,  who  filled  it  there,  and  forwarded  the 
goods  to  the  defendant  in  Massachusetts,  who  paid  the  freight  in 
pursuance  of  his  understanding  with  the  agent.  The  price  of  the 
goods  was  agreed  upon  between  the  agent  and  the  defendant  at  the 
time  of  the  order.  On  a  previous  occasion,  the  agent  had,  in  like 
manner,  solicited  from  the  defendant,  and  forwarded  to  the  plaintiffs, 
a  like  order,  which  was,  in  like  manner,  filled  by  them,  and  wai; 
paid  by  the  defendant  to  the  agent  It  was  held  that  the  judge 
rightly  refused  to  rule,  on  these  facts,  that  the  sale  was  made  in 
Massachusetts,  and  submitted  to  the  jury  to  determine  the  place  of 
sale,  with  instructions  that  if  the  agent  merely  solicited  from  the 
defendant  the  order  and  forwarded  it  to  the  plaintiffs  in  Oonnecti- 
cut, who  thereupon  filled  it,  and  delivered  the  goods  to  a  common 
carrier,  directed  to  the  defendant  in  Massachusetts,  the  sale  was 
made  in  Oonnecticut 

The  peculiar  law  of  Massachusetts,  applicable  to  the  case,  was 
not  alluded  to  by  counsel  or  the  court;  but  it  manifestly  controlled 
the  decision  in  this,  as  in  the  preceding  case  of  Webster  v.  hunger. 

The  General  Statutes  of  Massachusetts,  chapter  86,  section  1,  pro- 
vide that  '^  no  action  of  any  kind  shall  be  had  or  maintained  in  any 
court,  for  the  price  of  any  liquor  sold  in  any  other  State  for  the  pur- 
pose of  being  brought  into  this  commonwealth,  to  be  here  kept  or  sold 
in  violation  of  law,  under  such  circumstances  that  the  vendor  would 
ha^ye  reasonable  cause  to  believe  that  the  purchaser  entertained  such 
illegal  purposed*  It  was  undoubtedly  in  view  of  this  statute,  and 
not  of  any  independent  principle  of  the  common  law,  that  Hoar. 
J.,  used  this  language:  ^'The  plaintiffs,  who  were  traders  in  Oon- 
necticut, might  lawfully  sell  the  liquors  there,  unletts  they  Jcneio 
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that  they  were  intended  to  be  used  in  violation  of  the  laws  of  Mas* 
Bachasetts." 

But  finally,  this  provision  of  the  General  Statutes  in  Massachn* 
setts  was  repealed ;  and  thereupon  the  courts  proceeded  to  expound 
again  the  doctrines  of  the  common  law  upon  this  subject ;  and  Colt, 
J^  delivering  the  opinion  of  the  court  in  Adams  v.  Couillard^  102 
Mass.  167,  said :  ^*  The  verdict  of  the  jury,  in  this  case,  establishes 
the  facts,  that  the  liquors,  the  price  of  which  the  plaintiff  seeks  to 
recover,  were  sold  to  the  defendant  in  New  York  ;  and  that  the 
plaintiff  had  reasonable  cause  to  believe,  but  had  no  knowledge,  that 
they  were  to  be  brought  into  this  State  for  the  purpose  of  being 
sold  here  in  violation  of  law. 

^^The  action  was  commenced  May  25, 1868.  Under  the  (General 
Statutes,  chapter  86,  section  61,  it  could  not  have  been  maintained. 
The  statute  affects  the  remedy,  and  was  repealed  by  the  statute  of 
1868,  chapter  141,  before  this  suit  was  commenced.  The  cause  of 
action  still  remained,  and  it  arose  out  of  a  contract  valid  by  the  laws 
of  the  place  where  it  was  made.  It  is  claimed,  on  the  part  of  the 
defendant^  that  the  contract  originated  in  the  purpose  to  violate  a 
known  law  of  this  State ;  and  that  our  courts  will  not  lend  their  aid, 
and  afford  a  remedy  thereon,  even  after  the  repeal  of  such  law.  To 
do  this,  it  is  said,  would  violate  an  elementary  principle  of  the  com- 
mon law.  The  illegality  of  the  contract  must  be  determined  by 
the  law  as  it  existed  at  the  time  the  contract  was  entered  into.  If 
then  illegal  at  the  place  where  the  contract  is  sought  to  be  enforced, 
the  rule  applies. 

'^  It  is  not  necessary,  here,  to  consider  whether  the  general  rale 
has  any  modifications,  when  applied  to  contracts  made  out  of  the 
State,  or  to  contracts  made  solely  with  reference  to  a  violation  of 
the  revenue  laws.  In  order  to  make  the  plaintiff,  under  any  cir- 
cumstances, a  participant  in  such  unlawful  sale,  at  common  law,  it 
is  necessary  that  he  should,  at  least,  have  knowledge  of  the  unlaw- 
ful purpose.  In  some  early  cases  it  was  held  that  mere  knowledge 
of  the  unlawful  purpose  of  the  buyer,  on  the  part  of  the  seller, 
without  further  act^  where  the  illegal  use  to  be  made  of  the  goods 
was  no  inducement  in  the  mind  of  the  seller,  would  not  vitiate  the 
sale  so  as  to  deprive  the  seller  of  his  remedy.  Clearly  it  is  not 
enough,  if  he  has  only  reasonable  cause  to  believe  that  a  violation 
of  law  is  intended.  The  statute  alone  introduces  this  element,  and 
apon  its  repeal  the  rule  at  common  law  only  applies." 
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With  mnoh  deferenoe,  I  am  oonstrained  to  say  that  the  distino* 
kion  snggested  in  the  foregoing  remarks  between  mere  knowledge 
and  mere  reasonable  cause  of  belief  seems  to  me  thin  and  shadowy. 

However  this  may  be,  the  ease  of  Adams  v.  Gouillard,  is  precisely 
the  case  we  are  now  considering,  and  is  an  express  authority  to  the 
point  that,  at  common  law^  and  independent  of  statutory  provisions, 
zeaaonable  canse  of  belief  on  the  part  of  the  seller  of  goods  that 
the  purchaser  buys  for  the  purpose  of  carrying  them  into  another 
State  to  be  there  re-sold  in  violation  of  law,  does  not  invalidate 
the  sale. 

I  propose  now  to  revert  to  the  cases  already  spoken  of,  which  are 
oolleoted  and  commented  upon  by  Judge  Mbtoalf  in  his  work  on 
Contracts,  260, 261.  The  leading  case  in  England  is  that  of  Holman 
T.  Johnson,  Oowp.  341,  where  the  plaintiff,  residing  at  Dunkirk,  had 
told  the  defendant  a  quantity  of  tea,  knowing  that  the  latter 
intended  to  smuggle  it  into  England,  but  had,  himself,  no  concern 
in  the  smuggling,  and  merely  sold  the  tea  to  the  defendant  as  he 
would  have  sold  to  any  other  person,  in  the  ordinary  course  of  trade. 
The  action  was  brought  for  the  price  of  the  tea ;  and  it  was  held 
that  the  plaintiff  could  recover.  Lord  Manbfibld,  in  delivering 
the  opinion  of  the  court,  used  the  following  language:  '^Is  there 
any  law  of  England  transgressed  by  a  person  making  a  complete 
Bale  of  a  parcel  of  goods  at  Dunkirk  and  giving  credit  for  them  ? 
The  contract  is  complete,  and  nothing  is  left  to  be  done.  The  seller 
indeed  knows  what  the  buyer  is  going  to  do  with  the  goods,  but  has 
no  concern  in  the  transaction  itself.  It  is  not  a  bargain  to  be  paid 
in  case  the  vendee  should  succeed  in  landing  the  goods,  but  the 
interest  of  the  vendor  is  totally  at  an  end,  and  his  contract  complete, 
by  the  delivery  of  the  goods  at  Dunkirk.'' 

The  reasoning  of  this  case  rests  entirely  upon  the  fact  that  the 
eontraet  of  sale  had  no  reference  to,  or  connection  with,  the  subse- 
quent disposition  of  the  goods ;  that  mere  knowledge  of  the  unlaw- 
fill  intent  does  not  make  the  vendor  a  participator  in  the  guilt  of 
the  purchaser. 

Such,  abo^  is  the  principle  lecogniied  in  Faihney  v.  Reynous,  4 
Burr.  2069.  Lord  Mansfield,  who  delivered  the  opinion  in  this 
ease  also,  says :  **  The  seller  indeed  knows  what  the  buyer  is  going  to 
do  with  the  goods,  but  the  interest  of  the  vendor  is  totally  ai  an  end, 
mnd  his  contract  complete  by  the  delivery  of  the  goods.** 

Biggs  t.  Lawrence,  8  Term  B.  454;  Olugas  v.  Penaluna^4  id.  468, 
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and  WaymeU  y.  Reed,  5  id.  599,  were  all  oases  in  whioh  the  plaintiff 
sold  the  goods  with  knowledge  that  the  purchaser-  intended  to 
smuggle  them ;  and,  in  each  case^  the  plaintiff  was  nonsuited ;  but 
they  all  differed  from  Hohnan  v.  Johnson  in  this,  that  in  each  oi 
these  oases,  in  addition  to  knowledge  of  the  pnrchaser's  criminal 
intent,  the  plaintiff  did  some  act  in  aid  of  and  to  facilitate  the 
■muggling  of  the  goods.  Such  additional  act,  in  direct  furtherance 
of  the  purchaser's  guilty  design,  was  held  to  make  the  plaintiff 
particeps  criminis. 

In  WaymeU  y.  Beedy  Buller,  J.,  says :  **  In  Holman  y.  Johnson, 
the  seller  did  not  assist  the  buyer  in  the  smuggling.  He  merely 
sold  the  goods  in  the  common  and  ordinary  course  of  ti*ade ;  but 
this  case  does  not  rest  merely  on  the  circumstance  of  the  plaintiff 'a 
knowledge  of  the  use  intended  to  be  made  of  the  goods;  for  he 
actually  assisted  the  defendants  in  the  act  of  smuggling,  by  packing 
the  goods  up  in  a  manner  most  conyenient  for  that  purpose." 

In  PeUecat  y.  AngeU,  2  Cromp.,  Mees.  ft  Rose.  311,  the  court  held 
that  the  plaintiff  could  recoyer  the  price  of  the  goods,  notwithstand* 
ing  his  knowledge,  at  the  time  of  the  sale,  that  the  goods  were 
intended  to  be  smuggled  into  England  >  Lord  Abinobr  said :  ''7%^ 
distinction  is,  wliere  he  takes  an  actual  part  in  the  illegal  adventure; 
as,  in  packing  the  goods  in  prohibited  parcels  or  otherwise,  there  he 
must  take  the  consequences  of  his  own  acf  Again,  he  says* 
^  The  plaintiff  sold  the  goods :  the  defendant  might  smuggle  them 
if  he  liked,  or  he  might  change  his  mind  the  next  day ;  it  does  not 
at  all  import  a  contract  of  which  the  smuggling  was  an  essential 
part" 

In  the  same  case,  Aldebson,  B.,  says:  ^'If  the  plea  disclosed  cir- 
cumstances from  which  it  followed  that  permitting  the  plaintiff  to 
recoyer  would  be  permitting  him  to  reoeiye  the  fruits  of  an  illegal 
act,  the  argument  for  the  defendant  would  be  right;  but  that 
ground  fails,  because  the  mere  sale  to  a  party,  although  he  may 
intend  to  commit  an  illegal  act,  is  no  breach  of  the  law.'' 

In  Hodgson  y.  Temple,  5  Taunt.  181,  the  plaintiffs  were  distillers, 
and  sold  the  liquors  to  the  defendants  with  full  knowledge  of  their 
intention  to  retail  them  contrary  to  law.  In  an  action  to  recover 
the  price  of  the  liquors,  the  defendants  insisted  that  the  plaintiff's 
recovery  was  barred  because  they  were  particeps  criminis.  But 
Kf  ANSFIELD,  0.  J.,  said :  **  This  would  be  carrying  the  law  much 
farther  than  it  has  ever  yet  been  carried.    The  merely  selling  good% 
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knowing  that  the  buyer  will  make  an  illegal  use  of  them,  is  not 
safficient  to  deprive  the  vendor  of  his  just  right  of  payment;  but  to 
effect  tfaat»  it  is  necessary  that  the  vendor  should  be  a  sharer  in  the 
iUegai  transaction,*^ 

The  case  of  Lightfoot  v.  Tenanty  1  Bos.  &  Pul.  551,  is  relied  upon 
by  counsel  for  the  plaintiff,  here,  as  being  diametrically  opposed  to 
tito  doctrine  of  these  other  English  cases,  and  also,  to  that  of  Cannan 
T.  Bryce,  3  Barn.  &  Aid.  179 ;  M^Kinnell  v.  Sobinson,  3  Mees.  & 
Wel&  434 ;  Feck  ^.  Briggs,  3  Denio,  107,  and  White  v.  Buss,  3  Gush. 
448,  and  as  sustaining  the  position  that  mere  knowledge  of  the  pur- 
chaser's intention  to  make  an  unlawful  use  of  the  goodfl  is  sufficient 
to  make  the  vendor  of  such  goods  particeps  criminis  with  the 
purchaser. 

But  Sblden,  J.,  in  Tracy  v.  Talmagey  14  N.  Y.  173,  contenda 
that  when  the  precise  ground  upon  which  these  cases  were  decided 
is  considered,  they  will  be  found  not  in  conflict  with  Faikney  v. 
Reynous  and  Holman  v.  Johnson^  but  to  support  rather  than  to 
detract  from  the  doctrine  advanced  in  these  cases.  '^  That  ground,'' 
be  says,  *^  is  this :  That  it  was  the  express  object  of  the  plaintiffs  in 
these  cases.  Tenant  v.  Lightfoot,  and  others  of  that  class,  in  selling 
the  goods  or  lending  the  money,  that  they  should  be  used  tor  an 
unlawful  purpose,  and  that  such  purpose  entered  into  and  formed  a 
part  of  the  contract  of  sale  or  loan." 

A  reference  to  Lightfoot  v.  Tenant  confirms  this  view  very  clearly, 
'^he  action  was  upon  a  bond  given  for  goods  sold.  The  defendant 
leaded  that  the  plaintiff  sold  the  goods  ^^  in  order  that "  they  should 
.>e  8hipi)ed  without  license,  in  violation  of  law.  The  issue  being 
Ilbund  for  the  defendant,  upon  a  motion  for  judgment  non  obstante, 
Eybb,  C.  J.,  contended  that  ^  the  jury  having  found  that  the  plain- 
tiff having  sold  the  goods  'in  order  that'  they  should  be  shipped, 
etc,  it  cannot  be  said  that  he  had  no  interest  in  their  future  desti- 
nation ;  that  he  may  be  supposed  to  have  sold  the  goods  for  an 
enhanced  price,  relying  upon  the  profits  to  be  realized  from  the 
illicit  trade,  for  payment"  See  his  extended  remarks,  1  Bos.  & 
Pul.  555,  556.  And  he  says  again  (p.  557),  ^  The  jury  having  found 
for  the  plea^  the  court  cannot  say  that  the  plaintiff  had  nothing  to 
do  with  the  future  destination  of  the  goods,  unless  it  was  impossi- 
ble to  state  a  case  in  which  they  could  have  any  thing  to  do  with  it." 

A  critical  examination  of  this  case  must  lead,  we  think,  to  the 
conclusion   that  it  is  decided  upon  the  consideration  that  some 
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adyantage  to  the  yendor  firom  the  futnre  illegal  use  of  the  goodi 
was  an  essential  ingredient  in  the  original  contract  of  sale. 

And  with  reference  to  Lightfoot  y.  Tenant^  Cannan  y.  Sryetf 
iPKinneU  y.  Robinson^  Peck  y.  Briggsy  White  y.  BusSy  and  a  few 
others  of  kindred  character^  Ookstock,  J.^  in  his  opinion,  deliyered 
afber  a  re-argnment  of  Tracy  y.  Tdhnagey  says :  ^'  I  group  these  oases 
together  because  they  do  not  diflfer  essentially  in  principle.  Some 
of  them  sustain  the  position  that  if  the  yendor  of  goods  or  the 
lender  of  money  can  be  oonnected  in  intention  with  the  illegal  pur- 
pose to  which  the  goods  or  money  is  to  be  applied,  it  is  enough  to 
defeat  this  action,  although  the  unlawful  use  is  not  specified  in  the 
oontracty  and  although  he  does  no  act  in  furtherance  of  the  design 
beyond  the  sale  or  loan.    Bnt  further  than  this  they  do  not  go. 

'<  There  is  certainly  room  for  a  distinction  between  a  case  where 
the  seller  or  lender  simply  knows  of  the  illegal  design,  and  one 
where  he  adyances  the  money  or  the  goods  for  the  express  purpose 
of  enabling  the  other  party  to  eflEeotuate  such  design.  For  illustra- 
tion, money  may  be  lent  in  a  gambling  house,  for  the  specific  pur- 
pose of  staking  it  on  the  result  of  a  game ;  the  law  says  it  cannot 
be  recoyered.  But  suppose  a  broker  or  a  banker  lends  money  in  his 
office,  in  the  regular  course  of  his  business,  knowing  his  customer 
to  be  a  gambler  by  habit,  and  belieying  that  he  wants  the  loan  for 
gaming  purposes;  if  the  illegal  design  does  not  enter  at  all  into  the 
negotiation  of  the  contract,  if  it  forms  no  part  of  the  inducement 
to  the  transaction,  will  the  knowledge  or  belief  of  the  lender  (and 
knowledge  and  belief,  for  the  purpose  of  this  question,  are  th( 
same),  preyent  him  from  recoyering  the  money  when  it  is  due  ? 
Such  a  doctrine,  I  apprehend,  would  be  highly  inconyenient  in  a 
commercial  community.  It  would  exact  a  more  frequent  scrutiny, 
on  the  part  of  dealers,  into  the  habits  and  designs  of  others  than 
the  law  requires  any  man  to  make.''  And  so  it  was  held  in  McOaih 
och  y.  Puryear,  6  Ooldw.  (Tenn.)  34,  that  the  mere  knowledge  on 
the  part  of  the  lender  of  money,  that  the  borrower  intends  making 
an  illegal  use  of  the  money,  is  not  sufficient  to  fix  the  stain  of  ille- 
gality upon  the  transaction.  To  do  this  it  must  appear  that  the 
lender  made  the  loan,  on  his  part,  to  procure  the  doing  of  the  ille* 
gal  act. 

Beach  y.  Kezar  belongs  to  the  same  class  of  cases.  It  was  assump- 
sit for  keeping  oxen  for  the  defendant  at  Oanaan,  in  the  year  1813, 
one  ground  of  defense  was,  that  the  cattle  belonged  to  one 
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who,  from  the  oommencement  of  the  war  till  the  time  of  the  pur- 
dhase,  had  resided  in  Canada^  and  been  employed  in  procuring  beef 
fi>r  the  enemy's  troops ;  that  he  had  made  Canaan  a  rendezvous  for 
the  cattle  obtained  in  the  United  States,  and  when  opportunity 
offered  drove  them  across  the  lines ;  that  the  plaintiff  knew  all  these 
circumstances,  and  kept  the  oxen,  with  full  information  of  their 
destination,  and  toith  an  express  view  to  faciliiate  their  passage  to 
the  British  troops.  Woodbuby,  J.,  places  the  decision  of  the  courfc, 
in  favor  of  the  defendant,  most  clearly  upon  the  ground,  not  of  the 
plaintiff's  mere  knowledge  of  the  defendant's  illegal  intent,  but  that 
the  plaintiff  took  an  active  part  in  the  illegal  transaction,  and  that 
the  services  performed  in  tending  the  cattle  were  furnished  **  with 
an  express  design  to  facilitate  their  passage  over  the  lines,  by  keep- 
ing them  on  the  plaintiff 's  farm  in  the  mcifiity  of  the  frontier  tiU 
Bailey  could  call  for  them  with  safety,*^  The  case  furnishes  no  inti- 
mation of  a  similar  result  if  the  cattle  had  been  kept  at  such  a 
place  and  in  such  a  way  that  nothing  relating  to  their  subsequent 
destination  and  disposition  had  entered  into  and  become  an  induce- 
ment to  and  a  part  of  the  original  contract  for  their  support  and 
keeping. 

The  case  of  The  Oofnmonwealth  v.  Harrington,  3  Pick.  26,  t6  which 
the  plaintiff's  counsel  has  called  our  attention,  is  a  case  where  the 
letting  of  a  house  of  ill-fame,  with  the  intent  of  the  lessor  that  it 
ahall  be  used  for  purposes  of  prostitution,  is  holden  to  be  an  indict- 
able offense.  No  question  of  contract  is  raised  by  the  case,  and  it 
has  no  application  here,  other  than  such  as  all  those  cases  have  in 
which  the  actual  intent  and  design  of  the  party  claiming  for  the 
price  or  hire  of  the  thing  sold  or  leased  enters  into  the  illegal  design 
and  accomplishment  of  the  lessee  or  purchaser. 

In  Bowry  v.  Beihnett,  1  Camp.  N.  P.  348,  where  the  action  was 
Drought  to  recover  the  price  of  clothes  sold  to  the  defendant,  and 
the  defense  was  that  the  defendant  was  a  woman  of  the  town,  that 
this  was  well  known  to  the  plaintiff,  and  that  the  clothes  were  pur- 
chased to  enable  the  defendant  to  carry  on  the  business  of  prostitu- 
tion. Lord  Ellekbobough  said :  **  It  must  be  shown,  not  only  that 
the  plaintiff  had  notice,  but  that  he  expected  to  be  paid  from  the 
profits  of  the  defendant's  prostitution,  and  that  he  sold  the  clothes  t 
enable  her  to  carry  it  on^  so  that  he  might  appear  to  have  done  some. 
thing  in  furtherance  of  it"    See  cases  cited  in  note,  pp.  249,  250 
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flee,  also,  O%aii0y  y.  Duke,  10  GilL  &  Johns.  11,  and  Webster  r.  Mutir 
fer,  before  cited. 

I  am  aware  of  the  oomparatiyely  reoent  case  of  Pearce  y.  Brooks^ 
L.  R,  1  Ex.  212,  decided  in  1866.  In  that  case,  the  plaintiff  had 
supplied  a  brougham  to  a  prostitute ;  and  it  was  held,  on  the 
authority  of  Cannan  y.  Bryce,  that  the  knowledge  that  the  woman 
was  a  prostitute  being  pro  yen,  the  jury  were  authorized  in  inferring 
that  the  plaintiff  also  knew  the  purpose  for  which  she  wanted  an 
ornamental  brougham,  and  that  this  knowledge  was  sufficient  to 
render  the  contract  yoid.  But  Oannan  y.  Bryce  is  clearly  distin- 
guishable from  this,  and  will  not  support  the  latter  case;  for,  says 
Abbott,  0.  J.,  in  Oannan  y.  Bryce :  "  It  will  be  recollected  that  I 
am  speaking  of  a  case  wherein  the  means  were  furnished,  with  a 
full  knowledge  of  the  object  to  which  they  were  to  be  applied,  and 
for  the  express  purpose  of  accomplishing  that  object^  Is  there  no 
yalid  distinction  ?  In  Cannan  y.  Bryce  the  money  was  loaned  for 
the  purpose  of  enabling  the  party  to  engage  in  illegal  stock-jobbing 
transactions.  If  the  money  had  simply  been  loaned  to  a  person 
who,  the  lender  knew,  was  engaged  in  such  transactions,  and  would 
probably  use  the  money  for  such  purposes,  would  the  contract  be 
tnyalid?  Money  loaned  to  a  gambler,  for  the  purpose  of  being 
staked  upon  a  pending  game,  cannot  be  reooyered.  Is  it  the  same 
of  money  lent  to  one  known  to  be  a  gambler,  but  concerning  which 
loan  and  the  unlawful  game  there  is  no  other  connection  between 
the  parties  than  that  which  results  from  a  simple  borrowing  and 
lending  of  money  ? 

So  a  sale  of  silks  and  jewels  to  a  prostitute,  if  it  be  clearly  shown 
that  such  sale  was  made  for  the  eapress  purpose  of  rendering  her 
person  attraotiye  and  seductiye,  and  with  the  yiew  of  aiding  her 
unlawful  commerce,  would  be  an  illegal  sale ;  but  shall  the  seller  of 
such  merchandise  be  disabled  from  recoyery  merely  because  he  knows 
the  buyer  to  be  a  prostitute  f  Is  such  mere  knowledge  sufficient  to 
render  the  contract  yoid  ?  We  cannot  belieye  that  public  policy 
requires  the  exercise  of  so  much  scrutiny  into,  the  designs  of  the 
purchaser,  and  the  imposition  of  such  restraints  upon  ordinary 
traffic,  as  the  rule  so  broadly  stated  in  Pearce  y.  Brooks  would  seem 
to  imply ;  and  directly  contrary  to  such  doctrine  are  the  express 
decisions  in  Bowry  y.  Bennett,  1  Camp.  N.  P.  348 ;  Appleton  y.  Gamp- 
belly  2  0.  &  P.  347,  and  Hodgson  y.  Tetnple^  before  cited. 

Moreoyer,  we  must  not  lose  sight  of  the  foreign  element  which 
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diBtingoishes  the  present  case  from  that  of  Pearce  v.  Brooksj  and 
those  upon  which  the  latter  is  predicated ;  for,  in  so  doing,  we 
should  become  anmindfal  of  the  great  principle  controlling  the 
Teiy  question  at  issue  here,  namely,  the  comity  which  affects  the 
'qnestion  of  the  validity  of  foreign  contracts,  a  principle  which  may 
Teiy  properly,  in  some  cases,  require  the  enforcement  of  a  foreign 
-contract,  such  as  would  not  be  regarded  as  valid  if  made  by  our 
-own  citizens  at  home,  under  a  different  policy  from  that  prevailing 
in  the  place  where  the  contract  was  made.  Take  the  common,  the 
inyariable,  practice  of  the  recognition  and  enforcement  by  the  courts 
of  every  State  in  the  Union,  of  the  laws  of  any  and  every  other 
State  concerning  the  rate  of  interest,  as  an  example.  Although  a 
•contract  made  in  this  State  for  the  payment  of  eight  or  ten  per 
•cent  interest  for  the  loan  of  money  would  be  regarded  as  usurious,, 
unconscionable,  corrupt,  contrary  to  public  policy,  and  void,  still 
our  courts  would  not  hesitate  to  enforce  the  same  contract  if  made 
in  Alabama,  or  Florida,  or  California.  Bellows,  J.,  Totansefid  v. 
Riley,  46  N.  H.  310-313. 

This  court  will  and  ought  to  be  reluctant  to  enforce  contraota 
manifestly  against  public  policy ;  but  where  the  public  policy  of  th) 
<»untry  is  not  uniform,  but  different  in  neighboring  localities  and 
Tariable  in  all,  it  would  seem  to  be  assuming  rather  too  muc}i  Ui 
hold  and  insist  that  our  own  notions  of  public  policy  are  and  musi 
be  infallible,  to  the  exclusion  of  the  opinions  and  views  of  oth(«r 
-enlightened  communities  and  the  subversion  of  commercial  comity. 

Said  Mr.  Ohief  Justice  Best,  in  Richardson  v.  Mellish,  2  Bing. 
'S42 :  '<  I  am  not  much  disposed  to  yield  to  arguments  of  public 
policy.  I  think  the  courts  of  Westminster  Hall  (speaking  with 
deference,  as  an  humble  individual  like  myself  ought  to  speak  of 
ifae  judgments  of  those  who  have  gone  before  me)  have  gone  much 
fioirther  than  they  were  warranted  in  going,  on  questions  of  policy.'^ 

Bu&ROUOHS,  J.,  joined  in  the  protest  of  the  chief  justice  ''  against 
signing  too  strongly  upon  public  policy ;  it  is  a  very  unruly  horse, 
«nd  when  once  you  get  astride  it,  you  never  know  where  it  wi}| 
'Oury  you.  It  may  lead  you  flrom  the  sound  law.  It  is  never  argued 
Mk  all  but  when  other  points  fail." 

In  mUon  V.  Eckersley,  24  L.  J^  Q.  B.  353,  6  £.  &  B.  47,  the 
judges  differed  in  opinion  as  to  what  public  policy  really  was  in  the 
esK  before  them ;  and  Lord  Campbell  said :  *'  I  enter  upon  sucn 
«<»«sideration8  with  much  reluctance  and  with  great  apprehension* 
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when  I  think  how  different  generations  of  judges,  and  different 
jndgee  of  the  same  generation,  have  differed  in  opinion  upon  ques- 
tions of  political  economy,  and  other  topics  connected  with  the 
adjudication  of  such  cases ;  and  I  cannot  help  thinking  that,  when 
there  is  no  illegality  in  honds  and  other  instruments  at  common 
law,  it  would  have  been  better  that  our  courts  of  justice  had  been 
required  to  give  effect  to  them,  unless  where  they  are  avoided  by  act 
jf  parliament'' 

To  return  from  this  digression ;  the  case  of  Tracy  v.  Talmage, 
before  cited,  was  considered  with  very  great  care.  The  opinion  of 
the  court  of  appeals,  as  expressed  by  Seldek,  J.,  was  evidently  pro- 
nounced not  until  after  a  most  elaborate  examination  of  the  whole 
subject;  but,  it  being  subsequently  suggested  that  "the  court, 
through  a  misapprehension  of  the  authorities  cited  in  the  opinion 
of  Judge  Seldbk,  had  fallen  into  manifest  error  in  its  decision," 
the  case  was  re-argued,  and  the  opinion  of  the  court  affirming  the 
prior  decision  was  afterward  given  by  Oohstoce,  J.  It  is  apparent 
that  no  pains  were  spared  to  make  this  final  examination  of  the 
case  exhaustive  and  complete.  The  very  able  argument  of  counsel 
and  the  opinion  of  the  court  are  both  reported  at  length  in  14  N. 
T.  162-218. 

It  is  there  insisted  by  both  Seloen  and  Oomstook,  JJ.,  and  we 
think  conclusively  shown,  contrary  to  the  suggestion  of  Judge 
Metcalf,  before  referred  to,  that  neither  the  place  of  residence  of 
the  original  vendor,  nor  any  peculiarity  growing  out  of  the  matter 
of  the  revenue  laws,  as  connected  with  the  cases,  furnishes  the  foun- 
dation for  the  principle  applied  in  the  class  of  cases  of  which  HoU 
man  v.  Johnson  may  be  regarded  as  the  leader;  but  that  class  of 
cases,  like  the  others,  is  governed  by  the  same  principle,  not  irre- 
concilable, but  pervading  the  whole  cun'ent  of  the  authorities^ 
Damely,  that  the  validity  of  the  plaintiff's  claim  to  recover  the  price 
of  goods  sold,  with  knowledge  that  the  purchaser  intends  to  make 
an  illegal  use  of  them,  depends  upon  the  circumstance  whether  or 
not  the  original  vendor  participated  actively,  to  a  greater  or  less 
extent,  in  the  subsequent  unlawful  disposition  of  the  goods,  or 
whether  the  expectation  of  advantage  to  him,  growing  out  of  the 
unlawful  disposition  of  the  goods  by  the  purchaser,  entered  into  and 
constituted  a  part  of  the  inducement  and  consideration  of  the  orig- 
inal sale. 

Tracy  v.  Talmage  was  a  case  where  tho  vendor  of  stocks  to  a  bank- 
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ing  ooiporationy  by  the  contract  of  sale^  agreed  to  and  did  receive 
flierefor  notes,  iNiyable  on  time,  which  the  corporation  was  not 
Miihorized  to  make,  and  firom  issuing  which  it  was  prohibited  under 
a  penalty  by  statute.  Judge  Seldbk,  after  an  elaborate  review  of 
the  authorities,  used  the  following  language :  **  I  consider  it,  thore^ 
fore,  as  entirely  settled  by  the  authorities  to  which  I  have  referred, 
that  it  is  no  defense  to  an  action  brought  to  recover  the  price  of 
goods  sold,  that  the  vendor  knew  that  they  were  bought  for  an  ille- 
gal purpose,  provided  it  is  not  made  a  part  of  the  contract  that  they 
shall  be  used  for  that  purpose ;  and  provided,  also,  that  the  vendor 
has  done  nothing  in  aid  or  furtherance  of  the  unlawful  design. '' 

There  can  be  no  doubt  that  the  plaintiff's  general  proposition  is 
sound ;  that  the  mere  soliciting  another  to  commit  an  indictable 
offense  is  itself  indictable.  The  State  v.  Avery,  7  Conn.  267.  And 
also,  that  the  inciting,  encouraging  and  aiding  another  to  commit  a 
misdemeanor  is  itself  a  misdemeanor.  Buss,  on  Grimes,  46,  47. 
But  it  is  one  thing  to  solicit  a  person  to  buy  liquors  in  the  ordinary 
course  of  lawftil  trade,  and  another  and  very  different  thing  to  solicit 
him  to  sell  them  in  violation  of  law.  See  Finch  v.  MarMfield,  before 
cited.  And  it  is  one  thing  to  furnish  a  person,  by  means  of  a  law- 
fhl  sale  and  purchase,  with  articles  which  the  purchaser  may,  and 
probably  will,  apply  to  an  improper  use,  and  another  and  very  differ- 
9nt  thing  to  incite,  aid  and  encourage  the  purchaser  in  committing 
an  offense  against  law,  with  or  by  means  of  the  property  which  he 
mitf  use  for  lawful  and  proper  purposes. 

It  is  not  spirituous  liquors  only,  but  innumerable  kinds  of  mer- 
chandise, which  may  be  applied  to  improper  and  unlawful  uses. 
And  it  would  be  wholly  impracticable,  as  well  as  unwise  and  unjust 
(because  restraining  to  an  unreasonable  extent  the  trade  and  com- 
merce of  the  country),  to  require  the  vendor  of  all  sorts  of  mer- 
ehan  table  goods  to  scrutinize  the  plans  and  purposes  of  the  pur- 
chaser  with  regard  to  the  use  of  the  commodity,  and  to  sell  only  at 
the  peril  of  forfeiting  the  price  in  every  case  where  a  jury  might 
find  that  the  seller  had  reason  to  suppose  the  purchaser  intended  to 
make  an  improper  or  unlawful  use  of  the  article. 

Considerations  of  local  policy,  of  good  morals,  of  the  safety  of 
society,  and  the  protection  of  our  own  citizens  are  not  to  be  disre- 
garded ;  but  they  are  to  control  and  make  subservient  the  interests 
nf  commerce  and  the  comity  of  States,  only  when  these  considerations 
are  of  unquestionable  pre-eminence.  The  requirement  oi  what  if/ 
Vol.  IX.—  29 
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too  loosely  termed  public  policy  mast  be  imperative,  admitting  of 
no  doubt  Till  such  be  the  acknowledged  case,  the  reason,  logic, 
precedent  and  authority  of  the  law  must  supersede  and  ignore  any 
mere  system  of  moral  principles,  however  pure  and  attractive,  or 
nowever  efficient  in  the  abstract  it  may  seem,  for  the  proper  regula- 
tion of  the  actions  and  manners  of  men. 

Tried  by  the  principles  of  a  code  of  ethics  merely,  or  by  rules  of 
law  subjected  to  such  principles,  it  would  be  perilous,  for  example, 
for  a  man  to  furnish,  on  credit,  an  unscrupulous  horse-jockey,  or 
the  dealer  in  almost  innumerable  varieties  of  deleterious  patent 
medicines  and  nostrums,  with  the  means  of  imposing  upon,  cheating 
and  harming  unskilled  and  credulous  people. 

But  we  may  illustrate  the  practical  application  of  the  principle 
for  which  the  plaintiff  contends,  by  reference  to  a  great  variety  of 
penal  statutes  regulating  and  restraining  sales  of  commodities  in 
this  State. 

Take  this  example:  It  is  provided  by  law  that  ^' all  soft  biscuit 
offered  for  sale  by  any  baker  or  other  person  shall  weigh  either  four 
or  eight  ounces  each ;  and  all  loaves  of  soft  bread  shall  be  of  the 
weight  of  half  a  pound,  one,  two,  three  or  four  pounds ;  and  every 
loaf  or  biscuit  shall  be  marked  with  the  weight  thereof,"  etc.  And 
if  any  baker  or  other  person  shall  offer  for  sale  any  soft  biscuit  or 
loaf  which  does  not,  in  weight,  conform  to  this  requirement,  he 
shall,  for  each  offense,  forfeit  $10. 

A  wholesale  dealer  in  flour  has  frequently  visited  his  customer's 
bakery,  and  observed  the  sale  of  light  and  unstamped  loaves,  and, 
on  one  occasion  at  least,  when  at  the  bakery,  has  virtually  solicited 
orders  for  flour ;  and  at  the  time  of  such  solicitation  he  has  reason- 
able cause  to  believe  that  his  purchaser  will  make  small  biscuits  and 
omit  the  stamps ;  such  orders  being  subsequently  filled,  is  there  any 
principle  of  law  so  strict  and  scrupulous  as  to  forbid  the  recovery 
of  the  price  of  the  flour  ? 

Shall  not  the  farmer  recover  the  price  of  milk  which  he  solicits 
the  retail  milk-peddler  to  purchase  of  him,  if  it  appear  that  he  has 
reasonable  cause  to  believe  the  peddler's  customers  too  often  get 
short  measure^  or  measure  long  enough  only  because  attenuated  by 
dilution  ? 

Shall  the  farmer  be  required  to  forfeit  the  price  of  the  hay  which 
he  has  sold  to  another  for  pressing  or  exportation,  because  he  may 
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haTe  reasonable  caase  to  belieye  the  latter  will  eyade  the  law  which 
IB  intended  to  regulate  the  pressing  and  branding  of  hay  ? 

And  what  would  we  think  of  a  judicial  decision  which  should 
prohibit  recovery  of  the  price  of  the  enormous  quantities  of  corn, 
rye,  potatoes,  and  malt,  which  find  their  way  from  the  granaries  of 
the  middle  and  western  States  into  those  distilleries  of  whisky,  fai 
more  numerous  and  extensive  than  public  policy  and  the  safety  and 
welfare  of  the  people  require  ? 

The  case  is  supposed  of  burglar's  tools^  poison,  eta,  purchased  with 
the  knowledge  by  the  vendor  that  the  articles  were  intended  for 
criminal  use ;  and  it  is  said  that  this  is  a  fair  illustration  of  the  prin- 
ciple ;  or  that,  although  the  cases  supposed  may  differ  in  shade  from 
the  case  now  before  the  courts  still,  in  the  language  of  Eybb,  0.  J.» 
in  LigTUfoot  v.  T^narU,  "  the  body  of  the  color  is  the  same  in  all.'' 

We  are  not  inclined  to  adopt,  without  qualification,  the  reasoning 
of  that  case,  or  the  conclusion  to  which  it  tends.  We  think  that  a 
person  who  sells  the  ordinary  subjects  of  mercantile  trade,  and,  as  is 
almost  universally  the  usage  of  the  mercantile  community,  invites, 
solicits,  and  urges  custom  in  his  line  of  business,  is  not  to  be  iden- 
tified with  the  unlawful  subsequent  use  of  the  articles  sold,  an  I  suo- 
jected  to  the  consequences  of  prosecution  as  an  accessory  or  particeps 
eriminis  in  the  unlawful  subsequent  sale^  merely  because  he  is  not 
shown  to  have  exercised  extreme  scrutiny  and  caution  with  regard 
to  the  ultimate  destination  and  use  of  the  goods  purchased. 

We  are  inclined,  instead,  to  accept  the  reasoning  of  Mr.  Justice 
CoMSTOOK  with  regard  to  this  matter.  *^  The  case,"  he  says,  *'  may 
be  put  of  poison  or  a  deadly  weapon  purchased  for  the  purpose  of 
murder.  The  offense  intended  may  be  of  such  enormity  that  no 
man  having  a  knowledge  of  the  design  can  remain  neutral,  without 
being,  in  a  just  sense,  a  criminal  himself.  Where  the  design  ia 
to  violate  the  fundamental  laws  of  society,  a  positive  duty  of  intei- 
Tention  may  arise  to  prevent  the  perpetration  of  the  crime.  To  suet 
cases  the  rule  which  we  lay  down  ought  not  to  be  applied.  But  if 
the  question  should  ever  be  thoroughly  examined,  it  will,  I  think, 
be  found  to  have  been  far  too  broadly  asserted,  in  respect  to  illegal 
contracts,  that  the  law  does  not  distinguish  between  acts  criminal  in 
their  essential  nature,  and  those  which  are  wrong  only  because  they 
are  prohibited.  This  distinction  cannot  be  made  where  the  contract 
itseU  is  prohibited,  and  the  question  is  directly  upon  its  validity. 
The  inquiry  then  depends  not  so  much  upon  the  ethics  as  the  logic 
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of  the  law,  which  oannot  both  aflbrm  and  prohibit  the  same  oon- 
tract  Bat  in  respect  to  many  incidental  questions,  the  moral  feel* 
ing  and  common  sense  of  every  man  does  discriminate,  and  so,  I 
apprehend,  does  the  hiw.^    14  Johns.  215. 

We  do  not  deem  it  necessary,  however,  to  base  onr  conclusions,  in 
this  case,  upon  the  distinction  alluded  to  by  Mr.  Justice  Gomstock  ; 
and  we  wish  it  distinctly  understood  that  idthough  ^^the  moral  feel- 
ing and  common  sense  of  every  man  does  discriminate,"  yet  we  do 
miderstand  that  there  is  no  valid  distinction  in  the  application  of 
the  law  upon  this  subject  between  mala  prohibita  and  mala  in  m, 
and  that,  if  it  were  ever  regarded,  it  has  been  wholly  laid  aside  in 
the  decision  of  the  later  English  cases. 

But  with  respect  to  the  application  of  the  doctrine  for  which  the 
plaintiff  here  contends,  as  tested  by  the  illustrations  taken  from  our 
own  statutes  regulating  the  sale  of  various  commodities,  the  lan- 
guage of  Mr.  Chief  Justice  Eybe  may  be  appropriately  applied^ 
although  the  cases  used  for  illustration  differ  in  shade  from  the  case 
now  before  us,  ''  the  body  of  the  color  is  the  same  in  all." 

The  precise  question  how  before  us  has  recently  been  considered 
by  the  circuit  court  of  the  United  States  for  the  district  of  Massa- 
chusetts, in  the  case  of  Green  et  at  v.  Collins^  Mass.  Dist,  Oct., 
1870 ;  and  the  decision  of  the  court  is  in  full  accord  with  the  views 
which  we  have  expressed.  Clifford,  J.,  in  delivering  the  opinion 
of  the  court,  remarked  as  follows :  '^  Marked  differences  of  opinion 
are  observable  in  the  determination  of  courts  of  justice,  where  the 
facts  were,  in  most  respects,  the  same  as  in  the  case  before  the  court ; 
but  the  better  opinion  appears  to  be,  that  the  mere  knowledge  by 
the  vendor  that  the  vendee,  at  the  time  of  the  purchase  of  property, 
intends  to  use  it  for  an  illegal  purpose,  will  not,  as  a  general  rule, 
prevent  the  vendor  from  recovering  from  the  vendee  the  value  of 
the  property.  Exceptional  cases  may  arise  in  which  a  different  rule 
must  be  applied,  as  where  the  property  purchased  is  intended  for 
treasonable  purposes,  or  to  commit  murder,  or  to  promote  some 
other  offense  of  such  enormity,  and  so  violative  of  the  fundamental 
laws  of  society,  that  silence  on  the  part  of  the  citizen  is  itself  a  crime, 
or  would  be  evidence  tending  to  show  that  the  seller  was  an  acces- 
sory before  the  &ct  to  the  commission  of  the  offense.  Many  cases 
may  doubtless  be  cited  where  it  is  held  that  a  contract  oannot  be 
enforced  which  contemplates  what  the  law  forbids,  whethet  the  act 
foi  bidden  be  malum  in  se  or  only  malum  vrohihUum;  but  those 
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do  not  apply  to  a  contract  of  sale  which  is  valid  by  the  law  of 
the  place  where  it  is  made,  and  where  the  only  circumstance  impu- 
ted as  affecting  its  validity  is  the  mere  fact  that  the  seller  knows  or 
had  reason  to  belieye  that  the  purchaser  intended  to  remove  the 
property  purchased  into  another  jurisdiction^  and  to  sell  it  there  in 
violation  of  the  law  of  that  jurisdiction  U.  S.  Bank  v.  Owens,  2 
Pet  527 ;  Harris  v.  Bunn&Os,  12  How.  79 ;  KmneU  v.  Chambers,  14 
id.  38.  Such  exceptional  cases  may  doubtless  arise ;  but  the  gen- 
eral rule,  and  the  one  by  which  this  case  must  be  governed,  is,  that 
in  an  action  to  recover  the  price  of  goods  sold,  it  is  no  defense  that 
the  vendor  knew  that  they  were  purchased  to  be  sold  in  another 
jurisdiction  in  violation  of  the  law  of  that  jurisdiction,  provided  it  was 
not  a  part  of  the  contract  that  they  should  be  used  for  that  purpose, 
and  provided,  also,  that  the  vendor  neither  did  nor  agreed  to  do 
any  thing  in  aid  or  furtherance  of  the  unlawful  design  beyond  the 
mere  sale  with  knowledge  of  the  intent  of  the  purchaser.'^ 

The  very  elaborate  and  exhaustive  opinion  of  Mr.  Justice  Olif- 
FOBD,  in  Oreene  v.  Oollins,  contains  a  summary  and  review  of  many 
of  the  authorities  to  which  allusion  has  now  been  made.  And  concern- 
ing them,  the  learned  judge  remarks:  ^^  Cases  very  nearly  allied,  it 
must  be  admitted,  have  been  differently  decided ;  but  if  they  are 
carefully  examined  and  compared,  one  with  another,  the  particular 
features  by  which  they  were  distinguished  are,  with  few  exceptions, 
plain  to  be  seen."  And  he  points  out,  by  way  of  illustration,  certain 
expressions  in  Webster  v.  Munger,  8  Gray,  587,  indicating  that  the 
organ  of  the  court  on  that  occasion  was  of  the  opinion  that  a  sale, 
made  with  knowledge  of  the  seller  that  the  purchaser  intended  to 
use  the  thing  sold  in  violation  of  law,  was  illegal  and  void,  irre- 
spective of  the  question  whether  it  was  an  ingredient  of  the  contract 
that  the  goods  should  be  sold,  or  that  the  seller  should  do  any  act 
to  assist  or  facilitate  the  intended  illegal  use  or  sale;  but,  he  re- 
marks, ^  the  expression  of  such  views  was  not  necessary  to  the  de- 
cision of  the  case ;  as  the  statement  shows,  not  merely  that  the 
plaintiff  had  knowledge  of  the  illegal  purpose  of  the  defendant,  but 
that  he  sold  with  reference  to  it,  and  for  the  purpose  of  enabling 
the  purchaser  to  effect  it ;  and  the  court  here  agrees  with  that  court 
in  the  conclusion  that  the  instructions  given  iu  that  case,  if  viewed 
in  that  light,  were  thoroughly  sound  in  principle,  and  that  they  do 
not  conflict  with  the  cases  decided.  Unless  viewed  in  that  light, 
the  deoinon  is  directly  opposed  to  the  rule  laid  down  in  the  case  of 
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Shrtwett  ▼.  HugheSf^l'OjMi  tS45,  decided  by  Judge  OuBTiSy  and 
wliich  is  an  autiiority  in  this  circuity  and  in  the  judgment  of  thia 
court  ezpreases  the  irue  rule  upon  the  subject'' 

In  addition  to  the  authorities  already  dted,  the  following  cases 
will  be  found  to  sustain  the  yiews  now  expressed :  OurHs  ▼•  Leavitif 
15  N.  T.  15, 47 ;  Story's  Oonfl.  of  Laws,  §  253 ;  MeOonihe  t.  MeMann, 
27  Yt  96 ;  Backman  t.  Wright,  id.  187 ;  Jameson  r.  Or$gory,  4 
Meta  (Ey.)  363 ;  Bligh  v.  James,  6  Allen,  572 ;  and  Sortwett  r. 
Hughes,  1  Curt  245^  dted  by  Oliffobd,  J.,  ante,  in  which  Judge 
Curtis  uses  the  following  language :  ^  The  other  ground  of  defense 
is,  that  if  there  were  not  a  sale  in  New  Hampshire,  the  property 
was  sold  by  the  plain tifb  with  a  knowledge  that  the.  defendant 
intended  to  sell  it  in  yiolation  of  the  law  of  New  Hampshire,  and 
no  recovery  can  be  had  according  to  the  law  of  that  State. 

^  Haying  come  to  the  conclusion  that  these  sales  were  not  made 
in  New  Hampshire,  and  it  not  appearing  that  the  plaintiffs  in  any 
way  participated  in  the  defendant's  sales,  or  did  any  thing  except  to 
sell  the  property  in  the  usual  course  of  their  business,  the  case  of 
Holman  y.  Johnson,  Cowp.  341,  is  directly  in  point  to  show  that  a 
recoyery  may  be  had.  I  am  not  aware  that  this  ease  has  been  oyer- 
ruled  in  England ;  though  the  extension  of  the  principle  to  a  sals 
in  England,  in  the  case  of  Hodgson  y.  Temple,  5  Taunt  181,  has 
been  much  questioned.  Oope  y.  Rowlands,  2  Mees.  ft  Wels.  149; 
Langton  y.  Hughes,  1  id.  593 ;  Oannan  y.  Bryce,  3  B.  ft  Aid.  179 
^  ^  ^  I  am  inclined  to  the  opinion,  therefore,  that  I  should 
take  the  same  yiew  of  this  case,  if  I  were  to  decide  it  according  to 
my  own  judgment  of  what  the  law  is,  as  was  taken  in  Holman  t* 
Johnson;  but  I  am  relieyed  from  this  necessity  by  the  decision  of 
the  supreme  court  of  the  United  States  in  Harris  y.  RunneiSf 
12  How.  79.  This  decision  goes  eyen  further  than  Hodgson  y. 
Temple,  and  holds  that,  where  the  sale  was  an  offense  by  reason 
of  a  statute,  but  the  act  itself  was  not  immoral,  and  the  sale 
itself  was  not  declared  yoid  by  the  statute,  there  was  no  impli- 
cation, firom  the  mere  infliction  of  the  penalty,  that  the  contract 
wris  forbidden,  and  so  yoid.  I  found  myself  unable  to  unite  in 
the  opinion  in  that  case,  but  I  am  bound  by  it  A  fortiori,  upon 
the  principles  of  that  decision  there  is  no  implication  that  the 
statute  forbids  a  sale  in  another  State  to  a  person  who  intends  to 
bring  the  property  to  New  Hampshire  and  there  sell  it  contrary  to 
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febe  law  of  that  State,  and  no  principle  of  the  common  law  whidh 
rendns  snob  a  sale  ill^fal  and  void.^ 

Onr  oonclasion  will  have  been  anticipated ;  bnt  it  is  proper  to 
make  a  brief  practical  application  of  the  foregoing  oonnderationa. 

Stewart  resided  in  New  York,  and  carried  on  there  a  lawftil 
bnsineas.  In  the  regular  course  of  trade  he  filled  orders  for  liqnors, 
aellin^  and  delivering  them  in  the  State  of  New  York,  as  he  might 
lawfully  do.  But,  when  be  sold  these  liquors,  he  had  reason  to 
believe  and  did  believe  that  Emerson  intended  to  resell  them  in 
New  Hampshire;  and,  doing  business  here,  he  was  bound  to  take 
notice  that  such  resale  of  the  liquors  by  Emerson  here  would  be 
nnlawftiL  Still,  it  seems  to  us  too  clearly  settled  to  be  disputed, 
that  the  contract  of  sale  was  not  invalidated  by  reason  of  Stewart's 
mere  knowledge  of  Emerson's  unlawful  designs. 

Stewards  offense,  then,  which  is  said  to  taint  and  corrupt  the 
contract  of  original  sale,  consists  solely  in  soUcUing  the  purchase  of 
these  liquors^  with  knowledge  that,  if  purchased,  Emerson  would 
be  likely  to  resell  them  contrary  to  law. 

But  Stewart  did  not  solicit  such  a  dispoaiiian  of  the  liquors  by 
BfMTStm ;  the  liquors  were  not  sold  to  him  with  a  triew  to  such 
dispoflition  or  to  anjf  disposition  of  them  by  Emerson.  Stewart 
neither  ierived  nor  contemplated  any  advantage  from  Emerson's 
unlawful  dealings  with  the  goods;  the  payment  for  them  was  not 
dependent  upon,  nor  the  price  enhanced  by,  any  consideration^ 
relating  to  Emerson's  use  of  them.  His  solicitation  was  that  of 
traders  in  their  general  practice,  as  expressed  in  their  advertise- 
ments and  circulars — ^^'Your  patronage  is  respectfully  solicited'' — 
and  Stewart's  connection  with  the  matter  terminated  with  the 
delivery  of  the  goods  to  Emerson's  agent  in  New  York. 

We  are  of  the  opinion  that  this  solicitation,  accompanied  by  the 
vendor's  knowledge  of  Emerson's  course  of  business,  and  his  belief 
that  these  liquors  would  probably  be  disposed  of  in  accordance  with 
that  course  of  business,  does  not  bring  the  case  within  the  rule 
whereby  contracts  affected  by  illegal  considerations  have  been 
invalidated,  nor,  as  we  think,  does  it  come  within  the  principle 
which  lies  at  the  foundation  of  those  wholesome  maxims  of  the  law 
which^  this  plaintiff  has  invoked ;  none  of  which  are  infringed  or 
sought  to  be  impaired  by  this  decision. 

Moreover,  we  cannot  lose  sight  of  the  fact  that  there  is  no 
cndenoe,  and  of  course  there  can  be  no  presumption  in  law  (but 
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leather  the  contrary),  that  these  liquors  were  resold  by  Emerson  at 
(dl.  They  may  have  been  used,  contrary  to  the  original  intent  of 
the  purchaser,  for  personal  or  family  use,  or  for  lawful  chemical  or 
mechanical  purposes,  by  the  vendee,  or  they  may  have  been  taken 
oy  him  to  a  State  where  the  sale  of  such  goods  was  not  prohibited 
by  law. 

''  Intention,"  says  Mr.  Justice  Smith,  in  BeU  ▼.  Woodward,  47  N. 
H.  540,  ^'  is  subject  to  change ;  and  a  naked  intention,  where  no  act 
has  been  done,  is  not  admissible  as  tending  to  show  a  probability 
that  the  intention  will  thereafter  be  carried  into  effect" 

We  are  bound  to  look  at  the  contract  alone,  quite  independent  of 
subsequent  transactions  growing  out  of  it.  The  contract  was  ended 
when  Stewart  delivered  the  goods ;  and  subsequent  dealings  with 
the  property  by  Emerson  or  others,  either  in  furtherance  of,  or  con- 
trary to,  the  original  design  of  the  purchaser,  cannot  relate  back  to 
the  original  sale,  and  make  that  illegal  which,  at  the  conclusion  of 
tbe  original  contract,  was  not  illegal. 

Suppose  the  vendor  understands  that  the  vendee  wants  the  liquor 
for  an  honest  and  lawful  purpose.  Still  he  puts  into  his  hands  the 
-neans  of  violating  the  law.  The  buyer  in  &ct  intends  to,  and  does 
violate  the  law.  Clearly  the  sale  would  be  legal  and  vaUd.  Shall 
the  vendor's  misunderstanding  of  the  purchaser's  intentions,  then, 
taint  the  original  contract  by  retroaction  ? 

Suppose  agaiD>  that,  for  the  sake  of  argument,  we  concede  that 
mere  knowledge  of  an  existing  intention  to  violate  the  law  by  the 
purchaser  renders  the  contract  of  sale  void.  The  illegal  sale  by  the 
original  vendor  is  made ;  the  contract  is  ended ;  it  is  a  void  con- 
tract But  the  purchaser  changes  his  mind,  becomes  converted  to 
the  wholesome  doctrine  of  temperance,  and  destroys  the  liquor,  or 
uses  it  for  lawful  purposes.  Does  the  subsequent  diversion  of  pur- 
pose by  the  purchaser  relate  back  to  the  original  contract,  so  that 
now  the  original  vendor  can  invoke  our  aid  to  recover  the  price  fixed 
by  the  original  invalid  and  unlawful  sale  ? 

Not  only  upon  authority,  but  upon  correct  principle,  we  are  com- 
pelled to  disallow  the  plaintiff's  positions.  The  substance  of  the 
decision  in  Smith  v.  (Godfrey  is,  that  the  vendor's  claim  to  recover 
for  the  price  of  spirituous  liquors,  sold  with  knowledge  of  the  pur- 
chaser's intention  to  resell  them  contrary  to  law,  will  not  be 'denied, 
\mless  it  be  ^  an  ingredient  in  the  contract  that  the  goods  shall  be 
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illegally  sold,  or  that  the  adler  ahall  do  some  act  to  aanst  or  fiMsili* 
tate  the  illegal  sale." 

The  present  case  does  not  differ  from  that»  unless  the  mere  solid' 
iaiion  by  Stewart  shall  be  regarded  as  an  ingredient  in  the  contract 
tliat  the  goods  shall  be  illegally  sold,  or  unless  such  mere  solicita- 
tion shall  be  considered  an  act  assisting  or  £EMsilitating  the  subse* 
quent  illegal  sale. 

The  term  solicikUianf  here,  cannot  have  any  forced  or  unusual 
meaning*  There  is  scarcely  ever  a  sale  and  purchase  among  traders, 
without  solicitation  by  the  seller.  We  are  unable  to  regard  the  cir- 
cumstance of  such  solicitation  as  of  any  importance  whateyer,  as 
affecting  the  subseqaent  contract  of  sale  by  Stewart,  much  less  the 
later  disposition  of  the  goods  by  Emerson. 

It  has  been  urged  in  argument  that  the  moral  sense  of  this  com- 
munity requires  us  to  place  this  case  within  the  exception  to  the 
rule  of  comity  which  is  ordinarily  applied  to  foreign  contractSi  and 
to  apply  to  the  sale  of  spirituous  liquors  the  principle  which  should 
be  applied  in  the  case  of  the  sale  of  a  deadly  poison  to  a  murdorer, 
with  knowledge  of  his  intentions. 

We  have  no  disposition  to  discountenance  or  oppose  the  doctrine 
of  the  immorality  or  the  positiye  sinfulness  of  the  indiscriminate 
sale  of  spirituous  liquors,  even  if  this  were,  as  it  is  not,  the  appro* 
priate  place  or  tribunal  for  considerations  of  this  character.  But 
the  remedy  for  the  suppression  of  intemperance  cannot  be  afforded 
by  courts  of  law,  at  the  sacrifice  and  violation  of  established  legal 
principles  and  rules.  The  philanthropy  of  the  courts  is  not  to  be 
oxemplified  by  despotism  and  the  exercise  of  arbitrary  power. 
Oourts  act  in  the  forms  and  by  the  rules  of  law,  expressed  by  legis- 
latiye  will ;  and' when  the  plaintiff^  here,  tells  us  that  the  course  of 
legislation  in  this  State,  by  its  expression  of  repugnance  to  the  traffic 
in  spirituous  liquors,  calls  upon  us  by  judicial  power,  to  annul  this 
contract,  we  cannot  agree  with  him ;  but  our  reply  is,  such  legisla- 
tive expression  is  not  given.  Year  after  year,  and  step  by  step,  the 
legislators  of  this  State  have  proceeded  with  their  enactments  rela- 
tive to  intemperance  and  the  sale  of  intoxicating  drinks,  mindful 
of  the  course  of  legislation  in  neighboring  commonwealths,  borrow 
ing  here  a  little  and  there  a  little  from  the  laws  of  other  jurisdic- 
tions ;  avoiding,  likewise,  in  some  instances,  the  example  of  other 
legislators. 

Zealous  reformers,  constantly  agitating  this  subject,  cannot  have 
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been  anmindftil  of  the  legislation^  heretofore  allnded  to,  in  Massa- 
clmsetts  and  Gonnecticnt,  whereby  snch  a  sale  as  this  was  there 
made  ineffectnaly  by  foroe  of  express  law. 

Nothing  oonld  have  been  easier  or  simpler  than  for  onr  legislators 
to  have  said,  if  snch  had  been  their  will,  or  snch,  in  their  judgment^ 
the  will  or  desire  of  their  constitnents :  ^  No  action  of  any  kind 
shall  be  had  or  maintained  in  any  conrt  for  the  price  of  any  spir- 
itnoas  or  intoxicating  liquor  sold  in  any  other  State  for  the  pnr* 
pose  of  being  brought  into  this  State,  to  be  here  kept  or  sold  in 
violation  of  law,  under  such  circumstances  that  the  vendor  would 
have  reasonable  cause  to  believe  that  the  purchaser  entertained  such 
illegal  purpose."  But  they  did  not  say  it,  as  Massachusetts  and 
Connecticut  did ;  and  having  seen  fit  to  stop  short  of  this  point  in 
the  progress  of  reform,  it  cannot  be  required  of  the  courts  that  they 
should  go  further  than  the  law-makers  themselves,  and  usurp  their 
legitimate  functions. 

It  cannot  be  said  that  the  public  policy  of  this  State  forbids  the 
enforcement  of  this  contract,  and  approves  the  gross  immoralitj 
and  dishonesty  which,  alone,  could  prompt  such  a  defense,  when 
made  by  the  purchaser. 

In  Massachusetts,  as  we  have  seen,  the  mandate  of  legislative 
power  was  laid  upon  the  courts,  with  respect  to  contracts  like  this; 
and  willingly  obedient  thereto,  such  contracts  were  declared  illegal, 
and  parties  seeking  their  enforcement  were  turned  out  of  court  In 
1868,  the  mandate  was  withdrawn,  the  statute  of  1855  was  repealed, 
the  common  law  revived,  and  then  the  vendor  of  goods,  in  a  State 
where  the  sale  was  lawfdl,  came  to  the  courts  of  Massachusetts  to 
recover  under  such  a  contract,  and  under  exactly  such  circumstances 
as  surround  the  present  case,  and  had  his  claim  allowed. 

This  court,  it  is  to  be  presumed,  will  not  be  reluctant  to  execute 
the  laws  in  the  spirit  of  their  purpose  and  intent  We  sit  here  not 
to  do  our  own  will,  nor  to  make  laws,  nor  to  administer  them 
according  to  our  own  notions,  but  by  prescribed  rules. 

The  legislature  may  interfere,  if  the  public  good  demands  more 
stringent  lawSt  Such  enactments  as  we  have  referred  to  in  Massa* 
chusetts  and  Gonnecticut  do  not,  in  any  degree,  conflict  with  anj 
of  those  constitutional  principles  which  are  established  for  the  pro- 
tection of  private  rights  or  private  property.  Cooley  on  Const 
l/im.  596,  597;  Webster  y.  Mungefy  before  cited;  Reynolds  v.  Utary, 
2t^ConM  179. 
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But,  80  long  as  the  people  do  not  thns  express  their  will,  through 
the  forms  of  oonstitntional  legislation,  we  are  bound  to  adhere  to 
the  principles  which  lie  at  the  foundation  of  our  oommeroial  pros- 
perity, and  to  admit  no  case  within  the  exception  to  the  rule  which 
those  principles  have  established,  unless  the  demand  is  enforced 
by  stronger  considerations  than  the  present  ease  presents  to  oar 


Our  conclusion  is  that  there  was  no  error  in  the  rsfhsal  to  giye  ta 
the  jury  the  instructions  desired  by  the  plaintifll 

Judgmmii  on  the  verdicL 

Sabgbnt,  Dob  and  Ladd,  JJ.,  concurred. 

BxLLOWS^  0.  J.,  deliyered  an  elaborate  diuenting  opinion*  with 
which  Smith,  J.,  concurred. 


PiBBOB  T.  Thb  Nabhua  Ivbubajtob  Ooxfavt. 

(flON.s.ae7.) 
iflMiffwiM — eondUi^n  as  to  aUmaUen.    FarinorMp,    AgmL 

A  BiUe  by  oda  {Mtftner  to  anoiher  of  his  interest  in  partnership  property 
faMored  will  not  avoid  the  poli<7,  thoogh  the  policy  proylde  that  it  tHuih 
become  rold  on  alienation  of  the  property  by  sale  or  otherwise. 

Tae  partnership  property  of  A  ft  B,  partners,  was  insured  by  defendants.  A. 
having  porehased  B's  interest  in  the  property,  applied  to  defendants'  agent 
for  re-insoranoe.  The  agent,  knowing  of  the  sale  from  B  to  A,  promised  tc 
haye  the  property  re-insared  in  A's  name.  Subsequently  he  gave  to  A  a 
paper,  which  the  latter  supposed  to  be  a  new  policy,  and  for  which  he  paid 
the  regular  premium  and  laid  away  without  examining.  The  paper  was  in 
reality  only  a  renewal  of  the  old  poll<7  to  A  ft  B.  Loss  having  occurred, 
kdd,  that  the  company  was  Uable  in  a  suit  in  A's  name. 

AOTIOK  on  a  policy  of  insurance.  The  action  was,  by  agree* 
ment»  transferred  to  the  law  term,  upon  the  following  statement  of 
fiiots:  Mower  and  Pierce  were  owners  in  partnership  of  the  build* 
Ings  and  machinery  insured,  for  a  long  time  prior  to  December  2» 
1867.    The  policy  was  issued  to  them,  as  a  firm,  in  January,  1867» 
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transferred  to  the  plaiiitiff  all  his  partner's  equitable  interest  in  the 
insoranoe.  1  PhiL  Ins.,  §  80 ;  Thompson  y.  Emery ^  27  N.  H.  269, 
and  eases  cited;  Sliophord  T.  Ins.  Oo^  88  id.  287;  Sanders  y. 
Ins.  Oo.y  44  id.  248. 

Although  in  such  oases  the  equitable  interests  of  the  assignee 
will  be  protected,  yet,  ordinarily y  and  at  common  law,  he  cannot 
maintain  a  suit  upon  the  original  policy  in  his  own  name ;  but  must 
«ue  in  the  name  of  the  assignor.  But  if  the  insurer,  upon  notice  of 
the  assignment,  promises  the  assignee  to  pay  the  insurance  to  him 
in  case  of  loss,  the  assignee  can,  upon  proper  averments,  maintain  a 
fluit  upon  the  policy  in  his  own  name.  Sanders  y.  Ins*  Co^  44  N. 
H.  243 ;  Shaw,  0.  J.,  in  Wilson  v.  Hilly  3  Meta  66 ;  Foster  t.  Ins. 
Co.y  2  Oray,  216.  The  declaration,  in  such  case,  should  set  forth 
the  original  contract  and  policy,  and  the  assignment,  as  a  consider* 
ation  for  the  new  promise ;  and  such  promise  must  be  proved,  as 
Alleged.  Shepherd  y.  Ins.  Co.^  before  cited ;  Barnes  y.  Ins.  Co.,  45 
N.  H.  24.  The  equitable  interests  obtained  by  the  assignment  is  a 
sufficient  consideration  to  sustain  the  subsequent  express  promise 
to  pay  to  the  assigneet  Ourrier  y.  ffodgden,  8  N.  H.  82 ;  I%omjh 
son  V.  Emeryy  before  cited. 

If  this  action  can  be  maintained  at  all,  it  may  be  maintained  and 
prosecuted  in  the  name,  as  it  must  be  for  the  advantage,  of  the 
present  plaintiff  alone ;  and  more  properly  so  than  otherwise ;  for, 
notwithstanding  a  general  provision  of  the  law  (Laws  of  1869,  chap. 
80,  which  by  its  terms  is  applied  to  pending  suits)  whereby,  in  case 
cf  an  assignment  of  a  policy,  with  consent  of  the  company,  an 
action  may  be  brought  by  the  party  in  interest,  in  the  name  of  the 
assignor  or  the  assignee,  in  the  present  case,  this  plaintiff,  alone, 
has  all  the  equitable  interest  in  the  policy ;  and,  since  Mower  has 
no  interest  whatever,  and  has  paid  no  premium  for  renewal,  he  can* 
not  be  considered  a  member  of  the  company ;  and  it  was  held,  before 
the  statute  of  1869,  that  a  suit  upon  a  mutual  insurance  policy  must 
be  in  the  name  of  the  party  who  was  a  member  of  the  company  at 
the  time  of  the  loss.  Blanchard  v.  Ins.  Co.^  88  N.  H.  9  ;  Shepherd 
T.  In».  Go.y  38  id.  289 ;  Fohom  v.  Ins,  Oo.^  30  id«  240 ;  Flan^ 
agan  v.  Ins.  Co.y  1  Dutch.  506 ; .  Brady  v.  Ins.  Co.,  11  Mich.  425. 

Moreover,  as  we  have  already  seen,  the  renewal  of  the  insurance 
constituted  a  new  contract,  to  which  Mower  was  never  a  party ;  and 
it  is  as  much  the  subject  of  a  suit  as  if  it  were  entirely  independent 
of  the  former  insurance;  having  reference  to  the  former  contract 
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only  80  fiff  as  to  explain  and  define  the  terms  and  conditions  of  the 
latter^  as  being  the  same  as  in  the  former. 

There  was  no  misunderstanding  between  the  contracting  partiest 
The  case  find  that  Wood,  the  defendant's  agent,  when  he  reoeiyed 
the  new  premium  firom  the  plaintiff  and  promised  to  re-insure  the 
property,  ^knew  ftillj  that  Pierce  had  bought  and  was  the  sole 
owner  of  the  property,  and  that  the  policy  had  not  been  assigned." 

And  his  knowledge  and  new  promise  or  consent  to  the  continu* 
ance  of  the  policy  for  the  benefit  of  the  plaintiff  must  be  considered 
to  be  that  of  the  company,  and  the  authority  of  the  agent  to  make 
aaoh  contract  must  be  presumed  till  the  contrary  be  shown.  Oood- 
haU  y.  Ins.  Co.,  25  N.  H.  169;  Sanders  y.  Ins.   Co.,  44  id.  244 

The  receipt  giyen  by  the  agent,  in  which  it  is  stated  that  the  new 
premium  was  reoeiyed  by  Mower  &  Pierce,  is  not  binding  and  oon- 
clusiye  upon  the  plaintiff,  who  may  show,  by  extrinsic  eyidenoe, 
that  he  is  the  only  party  from  whom  the  money  was  reoeiyed,  and 
with  whom  the  contract  was  made.  2  Pars,  on  Oont  67 ;  ffsrsom 
T.  Hendersony  23  N.  H.  498 ;  Ryan  y.  Band,  26  id.  15. 

But  the  defense  to  this  suit  rests  mainly  upon  the  interposition 
of  the  ninth  condition,  requiring  the  company's  consent  to  an  assign- 
ment to  be  indorsed  on  the  policy.  This  indorsement  has  not  been 
made ;  and  the  company,  which  has  reoeiyed  the  full  consideration 
for  the  insurance,  claims,  neyertheless,  that,  because  of  this  infor- 
mality, they  shall  incur  no  obligation  to  pay  the  loss  which  the 
plaintiff  has  sustained. 

The  court  will  be  reluctant  to  encourage  or  giye  yalidity  to  such 
a  defense.  The  plain  recital  of  the  fctcts  depriyea  it  of  any  claim  to 
fayorable  consideration.  The  agent  of  the  company  knew  that 
Mower  had  sold  out  his  interest  in  the  property  insured  to  the 
present  plaintiff  The  plaintiff,  informing  him  of  all  the  facts,  ear> 
ried  the  policy  to  the  agent  and  told  him  he  wanted  the  mill 
re-insured.  The  agent  told  him  he  would  haye  the  property 
re-insuied,  but  did  not  know  what  the  premium  would  be  for  the 
next  year ;  said  he  would  get  the  policy,  and  the  plaintiff  might  pay 
the  amount  due  when  he  should  reoeiye  it;  and  talked  about  a 
probable  diyidend  which  might  reduce  the  amount  of  the  premium 
to  Vje  paid  for  the  new  policy.  The  plaintiff  paid  him  tlO,  and  the 
agent  carried  off  the  old  policy,  the  plaintiff  trusting  him  to  insure 
idm  properly.  Subsequently  the  agent  met  him  on  the  street,  told 
him  he  had  got  his  insurance  papers  for  hinii  and  demanded  $5 
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more,  which  the  plaintiff  paid.  The  plaintiff,  then,  placing  fnU 
confidence  in  the  agent,  incaationdy  put  the  defectiTe  papers  away 
without  looking  at  them,  and  nerer  diaooyered  their  imperfections 
till  after  the  destruction  of  the  mill,  but  always  supposed  he  held  a 
new  and  valid  policy. 

The  proofs  of  loss  were  made  in  due  form  and  proper  time. 
There  is  no  claim  by  the  defendants  that  there  was  oyer-insuiance, 
nor  any  concealment  of  facts,  nor  any  fhtud  or  misrepresentation  on 
the  part  of  the  plaintiff,  nor  that  the  full  amount  of  premium  for 
insurance  has  not  been  received. 

It  would  seem  to  be  a  serious  defect  in  our  jurisprudence  if  courts 
of  law  could  not  provide  a  remedy  for  such  a  case,  without  turning 
a  party  over  to  the  equity  side  of  the  court 

And  we  think  that,  under  the  circumstances  of  this  case,  a  jury 
may  find  that  the  insurance  company  have  waived  their  right  to 
require  an  indorsement  of  the  company's  consent  to  the  assignment 
upon  the  policy,  and  that  they  have  made  a  new  and  valid  contract 
of  insurance  with  this  plaintiff. 

The  condition  upon  which  the  defendants  rely  was  inserted  for 
their  benefit,  and  the  company  had  the  right  to  waive  it  If  the 
defendants  themselves,  knowing  all  the  facts,  might  do  this,  so 
might  their  agent  Every  agent  of  such  company  is  presumed  yj 
law,  and  may  well  be  presumed  by  all  persons  innocently  dealing 
with  him,  to  possess  every  power  necessary,  or  naturally  incident,  to 
his  agency.  This  principle  of  law  is  essential,  quite  as  much  to  the 
successful  and  profitable  management  of  the  insurance  company,  as 
for  the  protection  of  the  community ;  for  it  is  obvious  that  the 
business  and  profits  of  the  former  would  be  most  essentially  dimin- 
ished, if,  in  case  of  every  unessential  departure,  for  convenience, 
from  the  usual  requirements  of  the  company's  rules,  resort  were  to 
be  had  to  the  directors  and  the  home  office. 

An  examination  of  the  authorities  shows  us  that  the  books  are 
full  of  cases  in  which  the  doctrine  now  suggested  has  been  applied. 

Whether  there  was  such  a  waiver  of  the  condition  in  this  case  is, 
of  course,  a  question  for  the  jury;  and  it  will  be  for  them  to  say 
whether  an  insurance  company,  systematically  transacting  and 
soliciting  business  at  points  remote  from  its  primary  location,  may 
reasonably  be  presumed  to  have  conferred  upon  a  person  held  out 
to  the  world  as  ^  /A«  ageni  of  the  Nashua  Fire  Insurance  Company,*^ 
authority  to  act  for  them  to  the  extent  of  dispensing  with  a  for 
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mality  the  waiver  of  which  oonld  do  the  company  no  hann  so  long 
they  reoeiyed  a  fhll  consideration  for  their  contract. 

And  then,  if  they  find  he  h€td  authority,  it  will  be  for  the  jury  to 
oay  whether  the  agent  has  exereised  the  power  of  waiving  the 
requirements  of  the  condition  in  this  case ;  upon  which  question, 
eridenoe  of  his  full  knowledge  of  the  sale  to  the  plaintiff,  of  the 
absence  and  want  of  the  written  assincnment,  of  his  assurances  to  the 
plaintiff  that  such  assignment  woulu  not  be  required,  and  of  his 
reception  of  the  full  premium  for  re-insurance,  would  probably  have 
quite  a  direct  bearing.  Atlantic  Ins.  Co.  v.  Ooodall^  35  TS,  H.  328 ; 
Barnes  y.  Ins.  Oo^  45  id.  24 ;  Boehm  v.  Ins.  Co.y  35  TS.  Y.  131 ; 
Franklin  Ins.  Co.  v.  Updegraffy  43  Penn.  St  350 ;  Wilson  y.  Ins. 
Q>.y  16  Barb.  513;  N.  E.  Fire  and  Marine  Ins.  Co.  y.  Sohettler,  38 
IlL  166 ;  Keenan  y.  Ins.  Co.j  13  Iowa,  375 ;  North  Berwick  Co.  y. 
N.  E.  F.  and  M.  Ins.  Co.,  52  Me.  336 ;  Lighthody  y.  Ins.  Co.,  23 
Wend  18;  NicoU  y.  Ins.  Co.,  3  Woodb.  &  M.  529 ;  Woodbury  Sav- 
ings Bank  y.  Ins.  Co.,  31  Conn.  518;  Carroll  v.  Ins.  Co.,  40  Barb. 
292  ;  Conover  y.  Ins.  Co.,  3  Denio,  254 ;  Angell  on  Ins.,  §  217. 

Bathbone  y.  Ins.  Co.,  31  Conn.  194,  was  the  case  where  a  polio} 
provided  that  the  insurance  should  be  void  if  articles  denominated 
^hazardous"  should  be  stored  in  the  building  without  the  consent 
of  the  company  indorsed  on  the  policy.  The  agent  consented  to 
the  removal  of  the  property  insured  to  another  building  in  which 
such  hazardous  articles  were  stored ;  and  agreed  to  make  whatever 
entry  was  necessary  on  the  policy  to  continue  it  in  force,  notwith- 
standing such  storage ;  and  took  and  retained  the  policy  for  that 
purpose.  It  was  held  that  the  agreement  of  the  agent  was  a  waiver, 
by  the  company,  of  the  condition  which  required  such  written 
Indorsement  of  consent,  until  such  indorsement  should  be  made. 

Insurance  companies  are  naturally  more  anxious  to  obtain  pre- 
miums than  to  pay  losses ;  but,  in  such  a  case  as  this,  where  there 
is  no  pretense  of  fraud  or  concealment,  and  where  the  company 
have  received  all  the  benefits  of  a  mutual  contract,  contemplated 
and  provided  by  their  charter  and  by-laws,  they  should  understand 
that  the  contract  imposes  mutual  obligations.  The  defense  is  purely 
technical.  "  Such  defenses,"  says  Booseyblt,  J.,  in  Wilson  v.  Ins. 
Co.,  bifore  cited,  "  where  there  has  been  perfect  fair  dealing  on  the 
part  of  the  assured,  in  modern  times,  are  not  favored  by  either 
iudges  or  jurors;  nor  are  they  in  accordance  with  the  true  interests 
«f  the  insurers  themselves,  or  with  the  general  sense  of  the  com- 
VoL  IX.  — 31 
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muniiy.  That  sense  is  nsuallj  oommon  senae.  And  it  oannot  bo 
too  often  repeated,  that  oommon  sense  and  common  honesty  are  the 
true  sources  of  common  law." 

The  case  is  discharged,  and  the  plaintiff  may  amend  his  declaia* 
tion,  withoat  terms,  in  conformity  with  the  foregoing  raggestionii. 


Stats  y.  JonHb 
(aoH.H.aaBL) 

Oriminal  law — insanitif. 

On  the  trial  of  an  indiefement  for  murder  the  Jary  ware  inatraeted  that*  If  tint 
defendant  killed  his  wife  in  a  manner  that  would  be  eriminal  and  onlawf  ui 
if  the  defendant  were  sane,  the  verdict  shoald  be  '  not  gniltj  hj  reason  of 
insanity/  if  the  killing  was  the  ofispring  or  product  of  mental  disease  In  the 
defendant.    HM,  correct. 

Insanity  and  insane  delusion  discussed. 

The  defendant  was  fonnd  goilty  of  murder  in  the  first  degree^ 
upon  an  indictment  charging  him  with  haying  murdered  his  wife. 
Defense,  insanity.  There  was  evidence  tending  to  show  that  defend- 
ant believed  his  wife  guilty  of  adultery  with  one  French,  and  that 
he  killed  her  for  that  reason.  This  belief  was  alleged,  on  the  part 
of  the  defendant,  to  have  been  an  insane  delusion. 

The  defendant  excepted  to  the  several  refusals  of  the  court  to  give 
the  jury  each  of  the  following  instructions: 

1.  Under  this  indictment  the  defendant  cannot  be  convicted  of 
murder  in  the  first  degree. 

2.  If  the  defendant  was  diseased  in  mind  to  any  extent  whatever^ 
and  the  mental  disease  under  which  he  labored  had  any  influence 
whatever  in  leading  him  to  kill  his  wife,  he  was  not  responsible. 

8.  Any  degree  of  insanity  or  delusion,  and  especiaUy  such  insanity 
or  delusion  as  would  render  the  defendant  incompetent  to  make  a 
will,  makes  him  also  incapable  of  crime  and  not  responsible,  though 
flie  jury  may  be  unable  to  trace  any  connection  between  the  partial 
insanity  and  the  act  complained  of. 

4.  Delusion  is  the  legal  test  of  insanity. 

5.  If  the  defendant  was  under  the  influence  of  any  insane  del  jsioii 
whatever,  or  any  insane  delusion  connected  with  the  killing  of  his 
wife«  he  was  not  responsible. 
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6.  Knowledge  of  right  and  wrong,  in  respect  to  the  not  in  qnee- 
tion,  is  the  legal  test  of  insanity. 

7.  If  the  defendant  killed  his  wife  under  the  oontrol  of  an  irre- 
BBtible  impulse,  he  is  not  legally  responsible. 

The  defendant  excepted  to  the  following  instruotionB  giyen  to  the 
jury: 

If  the  defendant  killed  his  wife  in  a  manner  that  would  be  crimi- 
nal  and  unlawful  if  the  defendant  were  sane,  the  verdiot  should  be 
'^  not  guilty  by  reason  of  insanity/'  if  the  killing  was  the  ofEiipring 
or  product  of  mental  disease  in  the  defendant. 

Neither  delusion,  nor  knowledge  of  right  and  wrong,  nor  design 
or  cunning  in  planning  and  executing  the  killing  and  escaping  or 
ayoiding  detection,  nor  ability  to  recognize  acquaintances,  or  to 
labor,  or  transact  business,  or  manage  affairs,  is,  as  a  matter  of  law, 
a  test  of  mental  disease ;  but  all  symptoms  and  all  tests  of  mental 
disease  are  purely  matters  of  fact,  to  be  determined  by  the  jury. 
Whether  the  defendant  had  a  mental  disease,  and  whether  the  kiU- 
ing  of  his  wife  was  the  product  of  such  disease,  are  questions  of  fact 
for  the  jury. 

Insanity  is  mental  disease — diseaise  of  the  mind.  An  act  pro- 
duced by  mental  disease  is  not  a  crime.  If  the  defendant  had  a 
mental  disease  which  irresistibly  impelled  him  to  kill  his  wife,  if 
the  killing  was  the  product  of  mental  disease  in  him,  he  is  not 
guilty ;  he  is  innocent — as  innocent  as  if  the  act  had  been  produced 
by  involuntary  intoxication,  or  by  another  person  using  his  hand 
against  his  utmost  resistance.  Insanity  is  not  innocence  unless  it 
produced  the  killing  of  his  wife. 

If  the  defendant  had  an  insane  impulse  to  kill  his  wife,  and  could 
have  successfully  resisted  it,  he  was'  responsible.  Whether  every 
insane  impulse  is  always  irresistible  is  a  question  of  fact.  Whether, 
in  this  case,  the  defendant  had  an  insane  impulse  to  kill  his  wife, 
and  whether  he  could  resist  it,  are  questions  of  fact. 

Whether  an  act  may  be  produced  by  partial  insanity  when  no 
connection  can  be  discovered  between  the  act  and  the  disease,  ia  a 
question  of  fact. 

The  defendant  is  to  be  acquitted  on  the  ground  of  insanity,  unless 
the  jury  are  satisfied,  beyond  a  reasonable  doubt,  that  the  killicg 
was  not  produced  by  mental  disease. 
The  defendant  was  sentenced,  and  filed  this  bill  of  exceptions. 
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Wm.  0.  darkey  attorney-general,  for  the  State. 
Hatch  A  Wiggifif  for  defendant 

Ladd,  J.  (after  deciding  some  minor  qnestions.)  The  remaining 
and  most  important  questions  in  the  case  arise  npon  the  instmo- 
tions  giyen  by  the  court  to  the  jory,  and  the  leftisal  to  give 
instmctions  requested  by  defendant's  counsel. 

When,  as  in  this  case,  a  person  charged  with  crime  admits  the 
act,  but  sets  up  the  defense  of  insanity,  the  real  ultimate  qnestion 
to  be  determined  seems  to  be,  whether,  at  the  time  of  the  aot^  he 
had  the  mental  capacity  to  entertain  a  criminal  intent — whether, 
in  point  of  fact,  he  did  entertain  such  intent. 

In  solving  that  problem,  as  in  all  other  oases,  it  is  for  the  court  to 
find  the  law,  and  for  the  jury  to  find  the  fact.  The  main  question 
for  our  consideration  here  is,  what  part  of  this  difficult  inquiry  if 
law,  and  what  part  feu^t. 

It  will  be  readily  agreed,  as  said  by  Shaw,  0.  J.,  in  Oom.  y.  Rogm% 
7  Mete.  500,  that  if  the  reason  and  mental  powers  of  the  accused 
are  either  so  deficient  that  he  has  no  will,  no  conscience,  or  control- 
ling  mental  power,  or  if,  through  the  overwhelming  violence  of 
mental  disease,  his  intellectual  power  is,  for  the  time,  obliterated^  he 
is  not  a  responsible  agent,  and,  of  course,  is  not  punishable  for  acts 
which  otherwise  would  be  criminal. 

But  experience  and  observation  show  that,  in  most  of  the  cases 
which  come  before  the  courts,  where  it  is  sufficiently  apparent  that 
disease  has  attacked  the  mind  in  some  form  and  to  some  extent,  it 
has  not  thus  wholly  obliterated  the  will,  the  conscience  and  mental 
power,  but  has  left  its  victim  still  in  possession  of  some  degree  of 
ability  in  some  or  all  these  qualities.  It  may  destroy,  or  it  may  only 
impair  and  becloud  the  whole  mind ;  or,  it  may  destroy,  or  only 
impair  the  functions  of  one  or  more  fEtculties  of  the  mind.  There 
seems  to  be  cases  where,  as  Ebseike  said  in  Hadfidd^9  case,  reason 
is  not  driven  from  her  seat,  but  where  distraction  sits  down  upon  it 
along  with  her,  holds  her  trembling  upon  it,  and  firightens  her  from 
her  propriety. 

The  term,  ^  partial  insanity,"  has  been  applied  to  such  cases  by 
writers  and  judges,  ft^m  Lord  Hale  to  Ohief  Justice  Shaw,  where, 
as  has  been  said :  **  The  mind  may  be  clouded  and  weakened,  but 
not  incapable  of  remembering,  reasoning  and  judging;"  and  it  is 
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here  that  the  difficulty  of  the  subject  begins,  and  that  confnsion 
and  contradiction  in  the  authorities  make  their  appearance.  ^  No 
one  can  say  where  twilight  ends  or  begins,  but  there  is  ample  dis- 
tinction between  night  and  day."  We  are  to  inquire  whether  a 
nniyersal  test  has  been  found  wlkerewith  to  determine,  in  all  cases, 
the  line  between  criminal  accountability  and  non-accountability  — 
between  the  region  of  crime  and  innocence  —  in  those  cases  which 
lie  neither  wholly  in  the  darkness  of  night  nor  the  light  of  day. 
If  such  a  test  exists,  or  if  one  can  be  found,  it  is  of  the  utmost 
importance  that  it  be  clearly  defined  and  broadly  laid  down,  so  that, 
when  it  is  giren  to  a  jury,  it  may  aid  rather  than  confuse  them. 
To  ascertain  whether  a  rule  has  hitherto  been  found,  we  must  look 
to  the  authorities ;  and  so  far  as  we  have  been  able  to  examine  them, 
the  leading  and  &miliar  English  cases  and  authorities  are  substan- 
tially as  follows : 

Lord  Hale  said  the  mental  capacity  ordinarily  possessed  by  a 
child  fourteen  years  old  was  the  test. 

Mr.  Justice  Tbacet,  in  ArnolcPs  Case  (1723),  said :  ''A  man  must 
be  totally  deprived  of  his  understanding  and  memory,  so  as  not  to 
know  what  he  is  doing,  no  more  than  an  infant,  a  brute  or  a  wild 
beast;''  16  Howell's  St  Tr.  764;  and  the  same  doctrine,  substan- 
tially, seems  to  have  been  acted  on  in  Ferrer^s  Casey  19  St.  Tr.  947. 

The  next  prominent  case  in  the  books  is  BadfielcTs  Case  (1800) ; 
and  all  I  desire  to  say  of  that  cas^,  in  this  connection,  is,  that  it 
seems  to  stand  by  itself.  It  was  clear  that  Hadfield  knew  right 
from  wrong;  it  was  clear  that  he  knew  the  nature  of  the  act  he  was 
about  to  commit;  it  was  clear  he  manifested  design,  foresight  and 
cunning  in  planning  and  executing  it;  and  it  was  clear  he  knew  it 
would  subject  him  to  punishment,  which  was,  indeed,  his  motive  in 
committing  it.  The  most  that  can  be  said  of  it  is,  that  everybody 
saw  he  was  insane,  and  that  his  insanity  produced  the  act 

Next  come  three  cases  tried  in  the  year  1812,  Parher^s  Case, 
reported  in  Collinson  on  Lun.  477,  BowUr^s  Case,  id.  673,  and  Bell- 
ingham^s  Case;  in  each  of  which  a  more  humane  rule  than  that  of 
Mr.  Justice  Trace y  was  adopted,  namely,  that  knowledge  of  right 
and  wrong,  considered  as  abstract  qualities,  was  the  test ;  althoagh 
in  Bowler's  Case,  Mr.  Justice  Ls  Blanc  added  a  further  test,  clearly 
suggested  by,  and  growing  out  of,  the  facts  of  that  particular  case^ 
and  designed  to  furnish  the  rule  by  which  the  jury  should  be  guided 
in  deciding  it,  rather  than  by  the  formula  in  respect  to  right  and 
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wrong,  namely,  ttiat  it  was  for  the  jury  to  determine  whether  the 
prisoner  was  under  any  illusion  in  respect  to  the  prosecutor,  which 
rendered  his  mind,  at  the  moment,  insensible  of  the  nature  of  the 
act  he  was  about  to  commit.  And  in  Bellingham^s  Case,  Sir  JAines 
MANSFIELD;  C.  J.,  took  the  extraordinary  liberty  of  changing  the 
whole  scope  and  meaning  of  the  rule  by  telling  the  jury,  in  addition, 
that  '^  It  must  be  proved  beyond  all  doubt  that,  at  the  time  he  com- 
mitted the  attrocious  act,  he  did  not  consider  that  murder  was  a 
crime  against  the  laws  of  Grod  and  nature. 

It  can  hanlly  be  contended  that  these  three  cases  go  far  toward 
establishing  a  rule;  for  there  is  not  much  reason  in  calling  that  a 
rule,  which  the  judge  at  the  trial  may  feel  at  liberty  to  change,  for 
the  purpose  of  bringing  about  a  conviction  or  acquittal,  according 
to  his  individual  view  of  the  facts  appearing  in  the  case  before  him. 

But  these  remarks  of  Mansfield,  0.  J.,  were  approved  by  Lord 
Lyndhubst,  in  Rex  v.  Offordy  6  C.  &  P.  168  (1831),  although  he,  in 
the  same  breath,  or  at  least  in  the  same  charge  to  the  jury,  laid 
down  another  and  a  new  test,  which  seems  to  be  entirely  inconsist- 
ent with  the  rule  in  BellinghanCs  Ceise,  namely,  that  the  jury  must 
be  satisfied,  before  they  could  acquit  the  prisoner  on  the  ground  of 
insanity,  that  he  did  not  know,  when  he  committed  the  act,  what 
the  effect  of  it,  if  fatal,  would  be  with  reference  to  the  crime  of 
murder.  This  is  not  so  clear  as  might  be  desired,  but  I  should 
suppose  it  would  strike  the  average  apprehension  of  a  jury  as  about 
equivalent  to  telling  them  that  he  must  know  that  the  killing  would 
be  murder ;  which  is  a  qualification  of  the  rule  as  much  in  favor  of 
life  as  Sir  James  Mansfield's  was  in  faror  of  death. 

In  Regina  v.  Oxford^  9  0.  &  P.  625  (1840),  Lord  Denman 
charged  the  jury :  '^  If  some  controlling  disease  was,  in  truth,  the 
acting  power  within  him,  which  he  could  not  resist,  then  he  will 
not  be  responsible.  It  is  not  more  important  than  difScult  to  lay 
down  a  rule  by  which  you  are  to  be  governed  ••♦•♦♦, 
On  the  part  of  the  defense,  it  is  contended  that  the  prisoner  was 
fion  compos  mentis^  that  is  (as  it  has  been  said),  unable  to  distin- 
guish right  from  wrong ;  or,  in  other  words,  that  trom,  the  effect  of 
a  diseased  mind  he  did  not  know  at  the  time  that  the  act  he  did  wat 
wrong  ♦  ♦  *.  Upon  the  whole,  the  question  will  be^  whether 
all  that  has  been  proved  about  the  prisoner  at  the  bar  shows  that 
he  was  insane  at  the  time  when  the  act  was  done ;  whether  the 
evidence  given  proves  a  disease  in  the  mind  as  of  a  person  quite 
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inoajiable  of  distiDgnishing  right  from  wrong.  Something  has 
been  said  abont  the  power*  to  contract,  and  to  make  a  will.  But  I 
think  those  things  do  not  supply  any  test  The  question  is, 
whether  the  prisoner  was  laboring  under  that  species  of  insanity 
which  satisfies  you  that  he  was  quite  unaware  of  the  nature,  char- 
acter and  consequences  of  the  act  he  was  committing;  or,  in  other 
words,  whether  he  was  under  the  mfluence  of  a  diseased  mind,  and 
was  wholly  unconscious  at  the  time  he  was  committing  the  act  that 
it  was  a  crime." 

But  three  years  afterward,  in  Begina  y.  Higginaony  1  Oar.  &  Kir. 
129,  Mr.  Justice  Maulb,  apparently  in  utter  disregard  of  the  elabo- 
rate charge  of  Lord  DsHMua'  in  Regina  v.  Oxfordy  said  to  the  jury : 
**  If  you  are  satisfied  that  the  prisoner  committed  this  offense,  but 
you  are  also  satisfied  by  the  eyidenoe  that  at  the  time  of  the  com- 
mitting of  the  offense  the  prisoner  was  so  insane  that  he  did  not 
know  right  from  wrong,  he  should  be  acquitted  on  that  ground ; 
but,  if  you  think  that  at  the  time  of  the  offense  he  did  know  right 
from  wrong,  he  is  responsible  for  his  acts,  although  he  is  of  weak 
intellect''  And  again,  in  1848,  in  Regina  y.  Stokes,  the  same  test 
knowledge  of  right  and  wrong  in  the  abstract,  was  applied  by  Baron 
RoLFE,  who  said:  ^'Evory  man  is  held  responsible  for  his  acts  by 
the  laws  of  his  country,  if  he  can  discern  right  from  wrong." 

The  numerical  preponderance  of  authority  in  England,  as  gath- 
ei-ed  from  the  cases  thus  flEur,  would  seem  to  be  decidedly  in  favor  of 
the  rule  that  knowledge  of  right  and  wrong,  without  reference  to 
the  particular  act,  is  the  test;  although  their  force  is  much  shaken, 
if  not  wholly  overthrown,  by  the  qualifications  which  judges  have 
seemed  to  feel  at  liberty  to  introduce,  to  meet  their  individual 
views,  or  the  exigencies  of  particular  oases ;  and  especially  by  the 
charge  of  Lord  Dekican  in  Regina  v.  Oxford. 

The  memorable  effort  of  the  House  of  Lords,  in  1843,  to  have 
the  confusion  and  conflict  of  opinion  which  had  arisen  on  this  per- 
plexing question  all  cleared  away  by  one  distinct  and  full  avowal 
by  the  judges  of  what  the  law  was  and  should  be  in  relation  to  it| 
is  too  conspicuous  in  the  history  of  the  subject  to  be  passed  with* 
out  notice. 

It  may  safely  be  said  that  the  character  of  the  judges,  and  the 
sircumstances  under  which  the  questions  in  McNaughtevl%  Case  (see 
oote  to  Regina  v.  Higginson,  1  Oar.  &  Eir.  130)  were  propounded 
tc  them  by  the  House  of  Lords,  make  it  morally  certain  that  if,  in 
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the  nature  of  things,  clear,  categorical,  and  oonsiatent  answers  were 
possible,  such  answers  wonld  have  been  given.  In  other  words,  that 
if  a  safe,  practical,  legal  test  exists,  it  would  have  been  then  found 
by  those  very  learned  men,  and  declared  to  the  world.  Such  a 
result  would  have  brought  order  out  of  chaos,  and  saved  future 
gt^nerations  of  lawyers  and  judges  a  vast  amount  of  trouble  in  trying 
this  kind  of  cases.  But  an  examination  of  the  answers  given 
shows  that  they  failed  utterly  to  do  any  such  thing ;  and  it  is  not 
too  much  to  say  that,  if  they  did  not  make  the  path  to  be  pursued 
absolutely  more  uncertain  and  more  dark,  they  at  best  shed  but 
little  light  upon  its  windings,  and  furnish  no  plain  or  safe  clue  to 
the  labyrinth. 

In  answer  to  the  first  question,  all  the  judges,  except  Maule,  say 
that  '^  notwithstanding  the  party  accused  did  the  act  complained  of 
with  a  view,  under  the  influence  of  insane  delusion,  of  redressing 
or  revenging  some  supposed  grievance  or  injury,  or  of  producing 
some  public  benefit,  he  is  nevertheless  punishable,  according  to  the 
nature  of  the  crime  committed,  if  he  knew,  at  the  time  of  commit- 
ting such  crime,  that  he  was  acting  contrary  to  law,  by  which  is 
meant  the  law  of  the  land.''  Here  is  an  entirely  new  element  — 
knowledge  that  he  was  acting  contrary  to  the  law  of  the  land ;  and 
hereupon  the  inquiry  arises :  ''Is  a  man,  acting  under  a  delusion  of 
this  sort,  presumed  to  know  the  law  of  the  land  ?  The  answer 
must  be.  Yes;  for  the  judges  say,  further  on:  ''The  law  is 
administered  upon  the  principle  that  every  one  must  be  taken 
conclusively  to  know  the  law  of  the  land,  without  proof  that  he 
does  know  it." 

Let  this  proposition  be  examined  a  moment  Knowledge  that 
the  act  was  contrary  to  the  law  of  the  land  is  here  given  as  a  test ; 
that  is,  such  knowledge  is  assumed  to  be  the  measure  of  ment^ 
capacity  sufficient  to  entertain  a  criminal  inteat.  By  what  possible 
means,  it  may  be  asked,  can  that  test  or  measure  be  applied,  with- 
out first  finding  out  whether  the  prisoner,  in  fact,  knew  what  the 
law  of  the  land  was  ?  How  could  a  jury  say  whether  a  man  knew, 
or  did  not  know,  that  an  act  was  contrary  to  the  law  of  the  land, 
without  first  ascertaining  whether  he  knew  what  that  law  was? 

It  was  like  saying  that  knowledge  of  some  fact  in  science — as,  for 
example,  that  a  certain  quantity  of  arsenic  taken  into  the  stomach 
will  produce  death — shall  be  the  test,  and  at  the  same  time  saying 
that  it  makes  no  difference  whether  the  prisoner  ever  heard  of 
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UBeniCy  or  knows  any  thing  of  its  properties  or  not  Knowledge 
that  the  act  is  contrary  to  law  might  be  taken  as  a  measure  of 
capacity  to  commit  crime,  and  so  might  knowledge  of  any  other 
specific  thing  that  should  be  settled  upon  for  that  purpose ;  and 
Bach  a  test  would  be  consistent  and  comprehensible^  whether  it 
were  right  or  not;  but  when  it  is  said  that  knowledge  of  a  certain 
thing  is  the  test,  and  then  we  are  told  in  the  next  paragraph  that 
it  makes  no  difference  whether  the  man  ever  heard  of  the  thing  or 
not,  I  confess  that  I  am  not  able  to  see  any  opening  for  escape  out 
of  the  maize  into  which  we  are  led.  Whether  a  jury  would  be 
more  successful,  must  depend,  I  suppose,  on  their  comparatiye 
intelligence. 

In  connection  with  this  rule,  it  is  useful  to  bear  in  mind  that 
Hadfield  knew  he  was  doing  an  illegal  act,  and  did  it  for  the  avowed 
purpose  of  bringing  upon  himself  the  pnnishment  which  he  knew 
was  the  legal  consequence  of  the  act 

Maule,  J.,  holds  that  the  general  test  of  capacity  to  know  right 
from  wrong,  in  the  abstract,  is  to  be  applied  in  the  case  supposed  by 
the  first  question,  the  same  as  in  any  other  phase  of  mental 
unsoundness. 

In  answer  to  the  second  and  third  questions,  which  relate  to  the 
terms  in  which  the  matter  should  be  left  to  the  jury,  the  judges  say 
that  ^'  to  establish  a  defense  on  the  ground  of  insanity,  it  must  be 
clearly  proved  that,  at  the  time  of  committing  the  act,  the  party 
accused  was  laboring  under  such  a  defect  of  reason  from  disease  of 
the  mind  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing,  or  if  he  did  know  it,  he  did  not  know  he  was  doing  what 
was  wrong.'' 

Suppose,  now,  an  insane  man  does  an  act  which  he  knows  to  be 
contrary  to  law,  because  from  an  insane  delusion  (if  that  term 
amounts  to  any  thing  more  than  the  single  term  insanity)  he 
belieres  it  to  be  right  notwithstanding  the  law,  that  the  law  is 
wrong,  or  that  the  peculiar  circumstances  of  the  case  make  it  right 
for  him  to  disr^ard  it  in  this  instance :  how  are  these  two  rules  to 
be  reconciled  ?  It  would  seem  to  be  plain  that  they  are  in  hopeless 
conflict,  and  cannot  both  stand. 

Maulb,  J.,  says :  ^  The  questions  necessarily  to  be  submitted  to 

the  jury  are  those  questions  of  fact  which  are  raised  on  the  record. 

In  a  crimiiial  trial  the  question  commonly  is,  whether  the  accused 

be  guilty  or  not  guilty ;  but  in  order  to  assist  the  jury  in  coming  o 
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a  rigbt  oonclasion  on  this  necessary  and  ultimate  qnestion,  it  ia 
nsnal  and  proper  to  submit  snch  sabordinate  or  intermediate  ques- 
tions as  the  course  which  the  trial  has  taken  may  have  made  conven- 
ient to  direct  their  attention  to.  What  these  questions  are,  and 
the  manner  of  submitting  them,  is  matter  of  discretion  for  the 
judge,  a  discretion  to  be  guided  by  a  consideration  of  all  the  cir- 
cumstances attending  the  inquiry.  In  performing  this  duty,  it  is 
sometimes  necessary  or  convenient  to  inform  the  jury  as  to  the 
law,"  which,  he  repeats,  is  knowledge  of  right  and  wrong.  He 
also  says,  there  are  no  terms  which  the  judge  is  by  law  required  to 
use,  only  they  must  not  be  inconsistent  with  the  law  that  knowledge 
of  right  and  wrong  is  the  test. 

The  answer  to  the  fourth  question  introduces  a  doctrine  which 
seems  to  me  very  remarkable,  to  say  the  least.  The  question  was : 
''If  a  person,  uuder  an  insane  delusion  as  to  existing  facts,  commits 
an  ofTense,  is  he  thereby  excused  ?'*  To  which  the  answer  was  as 
follows :  "  On  the  assumption  that  he  labors  under  partial  delu- 
sion only,  and  is  not  in  other  respects  insane,  he  must  be  considered 
in  the  same  situation,  as  to  responsibility,  as  if  the  facts,  with 
respect  to  which  the  delusion  exists,  were  real  For  example:  if^ 
under  the  influence  of  delusion,  he  supposes  another  man  to  be  in 
the  act  of  attempting  to  take  away  his  life,  and  he  kills  that  man, 
as  he  supposes  in  self-defense,  he  would  be  exempt  from  punishment 
If  his  delusion  was,  that  the  deceased  had  inflicted  a  serious  ipjury 
to  his  character  or  fortune,  and  he  killed  him  in  revenge  for  such 
supposed  injury,  he  would  be  liable  to  punishment 

The  doctrine  thus  promulgated  as  law  has  found  its  way  into  the 
text-books,  and  has  doubtless  been  largely  received  as  the  enuncia- 
tion of  a  sound  legal  principle  sinoe  that  day.  Yet  it  is  probable 
that  no  ingenuous  student  of  the  law  ever  read  it  for  the  first  time 
without  being  £|hocked  by  its  exquisite  inhumanity.  It  practically 
holds  a  man  confessed  to  be  insane,  accountable  for  the  exercise  of  the 
same  reason,  judgment,  and  controlling  mental  power,  that  is  re- 
quired of  a  man  in  perfect  mental  health.  It  is»  in  effect,  saying  to 
tiie  jury,  the  prisoner  was  mad  when  he  committed  the  act,  but  he 
did  not  use  sufScient  reason  in  his  madnesa  He  killed  a  man 
because,  under  an  insane  delusion,  he  falsely  believed  the  man  had 
done  him  a  great  wrong  which  was  giving  rein  to  a  motive  of  revenge^ 
and  the  act  is  murder.  If  he  had  killed  a  man  only  because,  und^ 
an  msane  delusion,  he  falsely  believed  the  man  would  kill  him  if 
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he  did  not  do  so,  that  would  have  been  giving  rein  to  an  instinct  of 
fielf-preservationy  and  would  not  be  crime.  It  is  true,  in  words,  the 
judges  attempt  to  guard  against  a  consequence  so  shocking,  as  that 
a  man  may  be  punished  for  an  act  which  is  purely  the  ofBsrpring  and 
product  of -insanity,  by  introducing  the  qualifying  phrase,  ^^and  i» 
not  in  other  respects  insane."  That  is,  if  insanity  produces  the 
false  belief,  which  is  the  prime  cause  of  the  act,  bnt  goes  no  further^ 
then  the  accused  is  to  be  judged  according  to  the  character  of  mo- 
tives which  are  presumed  to  spring  up  out  of  that  part  of  the  mind 
which  has  not  been  reached  or  affected  by  the  delusion  or  disease. 
This  is  very  refined.  It  may  be  that  mental  disease  sometimes  takes 
a  shape  to  meet  the  provisions  of  this  ingenious  formula ;  or,  if  no 
such  case  has  never  yet  existed,  it  is  doubtless  within  the  scope  of 
omnipotent  power  hereafter  to  strike  with  disease  some  human  mind 
in  such  peculiar  manner  that  the  conditions  will  be  fulfilled ;  and 
when  that  is  done,  when  it  is  certainly  known  that  such  a  case  has 
arisen,  the  rule  may  be  applied  without  punishing  a  man  for  disease. 
That  is,  when  we  can  certainly  know  that,  although  the  false  belief 
on  which  the  prisoner  acted  was  the  product  of  mental  disease,  stilly 
that  the  mind  was  in  no  other  way  impaired  or  affected,  and  that 
the  motive  to  the  act  did  certainly  take  its  rise  in  some  portion  of 
the  mind  that  was  yet  in  perfect  health,  the  rule  may  be  applied 
without  any.  apparent  wrong,  but  it  is  a  rule  which  can  be  safely 
applied  in  practice,  that  we  are  seeking ;  and  to  say  that  an  act 
which  grows  wholly  out  of  an  insane  belief  that  some  great  wrong 
has  been  infiicted^  is  at  the  same  time  produced  by  it  spirit  of  re- 
venge springing  from  some  portion  or  comer  of  the  mind  that  has 
not  been  reached  by  the  disease,  is  laying  down  a  pathological  and 
psychological  fact  which  no  human  intelligence  can  ever  know  to  be 
true,  and  which,  if  it  were  true,  would  not  be  law,  but  pure  matter 
of  fact  No  such  distinction  ever  can  or  will  be  drawn  in  prac* 
tice ;  and  the  absurdity  as  well  as  inhumanity  of  the  rule  seems  to 
me  sufficiently  apparent  without  further  comment 

To  form  a  correct  estimate  of  the  value  of  these  answers,  we  have 
only  to  suppose  that,  at  the  end  of  a  criminal  trial  where  the 
defense  is  insanity,  they  be  read  to  the  jury  for  their  guidance  in 
determining  the  question  with  which  they  are  charged.  Tried  by 
this  practical  test,  it  seems  to  me,  they  utterly  fail ;  and  the  reason 
of  the  failure,  as  I  think,  is,  that  it  was  an  attempt  to  lay  down  as 
law  that  which,  from  its  very  nature,  is  essentially  matter  of  fact 
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It  is  a  question  of  tact  whether  any  universal  test  exists,  and  it  ii 
also  a  question  of  taict  what  the  test  is,  if  any  there  be. 

The  efforts  of  text  writers  to  extract  a  rule  from  the  cases  have  not» 
in  my  judgment,  been  more  successfuL  See  1  Russ.  Gr.  13 ;  Roe* 
coe's  Or.  Ev.  944.  It  is  worthy  of  notice,  howerer,  that  Mr.  Ghitty 
lays  down  a  rule  &om  which  is  excluded  all  reference  to  knowledge 
of  right  or  wrong  or  moral  good  and  evil,  thus : 

"  Where  there  is  only  such  partial  derangement  as  leaves  the 
party  free  to  act  or  to  forbear  in  the  particular  case  in  question,  or 
where  he  is  guilty  of  the  crime  during  a  lucid  interval,  he  will  be 
equally  liable  to  punishment  with  those  who  are  perfectly  sane* 
Where,  however,  the  mind  labors  under  such  a  delusion  that,  though 
it  discerns  some  objects  clearly,  it  is  totally  deranged  as  to  the 
objects  of  its  attack,  the  party  will  be  entitled  to  be  acquitted.'^  1 
Ohitty's  Crim.  Law,  725.  To  my  mind  this  is  but  another  form  of  say 
ing,  tiisi  where  the  act  is  the  product  of  mental  disease  it  is  no  crime, 
which  was  the  instruction  given  in  this  case. 

If  we  leave  the  English  rule,  where  it  seems  to  be  left  by  these 
authorities,  I  think  an  examination  of  the  American  cases  will  not 
lead,  to  any  more  satisfactory  result 

In  GommonweaUh  v.  Rogers,  7  Mete.  500  (1844),  Shaw,  0.  J^ 
instructed  the  jury  that  "  a  person  is  not  responsible  for  any  crimi- 
nal act  he  may  commit,  if,  by  reason  of  mental  infirmity,  he  is  inca- 
pable of  distinguishing  between  right  and  wrong  in  regard  to  the 
particular  act,  and  of  knowing  that  the  act  itself  will  subject  him 
to  punishmeiit ;  or  has  no  will,  no  conscience,  or  controlling  mental 
power ;  or  has  not  suflScient  power  of  memory  to  recollect  the  rela- 
tions in  which  he  stands  to  others,  and  in  which  they  stand  to  him ; 
or  has  his  reason,  conscience  and  judgment  so  overwhelmed  by  the 
violence  of  disease  as  to  act  from  an  uncontrollable  impulse.'^ 

Here  seem  to  be  four  distinct  tests.  The  first  is  substantially 
that  given  by  Lord  Dexman  in  Regina  v.  Oxfordy  but  with  one 
most  important  qualification  added,  namely,  knowledge  that  the  act 
will  subject  him  to  punishment  But  how  can  it  be  sud  that  such 
knowledge  constitutes  one  of  the  links  in  a  chain  of  conclusive  evi- 
dence, that  it  is  one  fact  in  a  chain  of  facts  from  which  that  degree 
of  insanity  which  will  excuse  a  person  from  crime  is  to  be  conclu- 
lively  found  ? 

If  that  be  so,  then  certainly  a  legal  quality,  effect  or  significance 
is  given  to  it  by  its  position  in  the  chain,  which  no  one  would  ever 
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think  it  possessed  when  standing  alone.  The  desire  for  revenge 
may  be  so  strong  as  to  outweigh  the  fear  of  a  punishment  which  a 
man  without  any  mental  disease  knows  must  follow  his  act.  But 
the  rule  is,  that,  in  addition  to  the  knowledge  of  right  and  wroug 
in  respect  to  the  particular  act,  the  accused  must  have  been  capable 
of  knowing  that  the  act  itself  would  subject  him  to  punishment. 

It  is,  doubtless,  true  that  ability  to  know  that  a  certain  act  will 
be  followed  by  punishment,  furnishes  evidence  of  the  mental  con- 
dition. So  would  knowledge  of  any  other  fact  in  law  or  science. 
But  I  can  see  no  more  reason  for  holding  that  such  knowledge  is 
any  part  of  a  legal  test  of  capacity  to  commit  crime,  than  for  hold- 
ing that  knowledge  of  the  cause  of  an  eclipse  is  entitled  to  the  same 
effect. 

The  second  rule  relates  to  a  case  where  there  can  be  no  doubt^ 
where  the  will,  the  conscience  and  the  controlling  mental  power  are 
all  gone ;  and  the  fourth  is  substantially  the  same,  where  the  rea- 
son, conscience  and  judgment  are  so  overwhelmed  by  the  violence 
of  disease,  that  he  acts  from  uncontrollable  impulse.  There  can  be 
no  very  appreciable  legal  distinction  between  a  person  who  has  no 
will,  no  conscience,  or  controlling  mental  power,  and  one  whose 
reason,  conscience  and  judgment  are  so  overwhelmed  by  the  vio- 
lence of  disease  as  to  act  from  an  uncontrollable  impulse.  In  both 
cases  it  is  an  act  in  which  reason,  cimscience,  judgment  and  will  do 
not  participate;  in  a  word,  it  is  the  product  of  mental  disease. 

Power  of  memory  sufficient  to  recollect  the  relations  in  which  he 
stands  to  others  and  in  which  others  stand  to  him,  which  is  given 
as  the  third  test,  seems  to  me  no  more  a  legal  criterion  than  power 
of  memory  to  recollect  any  other  fact  which  a  healthy  mind  would 
be  expected  to  remember;  and  such  power  of  memory  or  its  lack 
would  be  a  fact,  like  other  facts,  for  the  jury  to  weigh  in  judging 
whether  he  had  the  mental  capacity  to  entertain  a  criminal  intent 

There  is  no  doubt  but  these  instructions  of  thft  learned  and  emi- 
nent chief  justice  of  Massachusetts  have  been  largely  followed  in 
cases  since  tried  in  this  country;  but  the  course  has  been  by  no 
means  uniform,  as  we  shall  see. 

In  New  York  and  Pennsylvania,  in  the  two  leading  cases  of  JF^ee^ 
man  t.  PeophyA  Denio,  9,  and  Commonwealth  v.  Moshr,  4  Barr. 
267,  capacity  to  distinguish  right  from  wrong  was  given  as  the 
naked  test  But  in  neither  of  those  States  has  the  rule  thus  laid 
down  been  followed  with  uniformity.    In  the  trial  of  Huntington 
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for  forgery,  in  New  York  city,  in  1856,  Judge  Gapron  said  to  the 
jury:  ^^To  constitate  a  complete  defense,  insanity,  if  partial,  as 
monomania,  must  be  such  in  degree  as  to  wholly  deprive  the  accused 
of  the  guide  of  reason  in  reaard  to  the  ad  with  which  he  is  charged^ 
«nd  of  the  knowledge  that  he  is  doing  wrong  in  committing  if 
And  the  remarks  of  Edmonds,  J.,  in  the  earlier  case  of  Hie  Peopls 
T.  KUimy  1  Edm.  S.  Gas.  13,  are  wholly  at  war  with  auy  such  rule 
as  that  promulgated  in  People  v.  Freeman.  He  says :  ^'  The  moral 
4IS  well  as  the  intellectual  faculties  may  be  so  disordered  by  the  dis- 
ease as  to  deprive  the  mind  of  its  controlling  and  directing  power; 
that  he  must  know  the  act  to  be  wrong  and  punishable,  and  be  able 
to  compare  and  choose  between  doing  it  and  not  doing  it" 

In  Pennsylvania,  in  CommanweaUh  v.  Knepley  (1850),  knowledge 
of  right  and  wrong  in  regard  to  the  particular  act  was  given  as  the 
test ;  and  in  Commonwealth  v.  Haskell,  the  judge  charged  that  ^*  the 
true  test  lies  in  the  word  power.  Has  the  defendant,  in  a  criminal 
ease,  the  power  to  distinguish  right  fh>m  wrong,  and  the  power  to 
adhere  to  the  right  and  avoid  the  wrong?" 

It  would  probably  not  be  far  out  of  the  way  to  say  that  the  nuni« 
ber  of  American  cases  where  knowledge  of  right  and  wrong  in  the 
abstract,  and  knowledge  of  the  nature  and  quality  of  the  act — that 
it  was  wrong — have  been  given  as  the  test,  is  about  equal,  with  a 
tendency  of  late  years  to  the  latter  form ;  while  it  will  appear  that, 
in  almost  every  case  where  any  rule  has  been  given  on  the  subject, 
it  has  been  modified  and  explained  to  meet  the  facts  of  i;he  particu- 
lar case,  or  to  carry  out  the  personal  views  of  the  judge  on  the 
matter  of  insanity. 

But  there  are  not  wanting  cases  where  all  tests  have  been  dis- 
oarded.  In  State  v.  Felter,  25  Iowa,  67,  Dillon,  G.  J.,  says :  ^  The 
jury,  in  substance,  should  be  told  that  if  the  defendant's  act  in 
taking  the  life  of  his  wife  was  caused  by  mental  disease  or  unsound- 
ness, which  dethroned  his  reason  and  judgment  with  respect  to  that 
act,  which  destroyed  his  power  rationally  to  comprehend  the  nature 
and  consequences  of  that  act,  and  which,  overpowering  his  will, 
irresistibly  forced  him  to  its  commission,  then  he  is  not  amenable 
to  legal  punishment  But  if  the  jury  believe,  from  all  the  evidence 
and  circumstances,  that  the  defendant  was  in  possession  of  a  rational 
intellect  and  sound  mind,  and  allowed  his  passions  to  escape  con- 
trol, then,  though  passion  may  for  the  time  being  have  driven 
feasou  from  her  seat  and  usurped  it,  and  have  urged  the  defendant, 
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with  a  foroe  at  the  moment  inesistible,  to  desperate  acts,  he  oannot 
claim  for  such  acts  the  protection  of  insanity/'  And  in  Stevmis  y. 
Th$  8Me  of  Indiana^  reported  in  the  Am.  Law  Beg.,  Sept  1870, 
which  was  an  indictment  for  marder,  and  the  defense  insanity^  an 
instmotion  to  the  jnry  that»  if  they  believed  the  defendant  knew 
the  difference  between  right  and  wrong  in  respect  to  the  act  in 
qnestion,  if  he  was  conscious  that  snch  act  was  one  which  he  ought 
not  to  dOy  he  was  responsible,  was  held  erroneous. 

In  the  course  of  his  opinion  in  that  case,  Obboory,  J.,  speaking 
of  the  charge  in  ChmmonweaUh  y.  Rogers^  said:  '^  It  is  by  no  means 
dear,  and  we  think  it  is  not  entitled  to  the  weight  usually  awarded 

itr 

Very  much  to  the  same  effect  was  8tate  y.  Spencer^  1  2Sabr.  196. 
HoBNBLOWER,  0.  J.,  Said :  '^  In  my  judgment  the  true  question  to 
be  put  to  the  jury  is,  whether  the  prisoner  was  insane  at  the  time  of 
committing  the  act ;  and  in  answer  to  that  question  there  is  little 
danger  of  a  jury's  giving  a  negative  answer,  and  convicting  a  pris- 
oner who  is  proved  to  be  insane  on  the  subject-matter  relating  to  or 
connected  with  the  criminal  act,  or  proved  to  be  so  far  or  so  gen- 
eraUy  deranged  as  to  render  it  difficult  or  almost  impossible  tb  dis* 
eriminate  between  his  sane  and  insane  acts." 

And,  also,  a  case  said  to  have  been  tried  in  York  county,  Maine^ 
in  1836,  where  the  court  charged  the  jury  that  if  they  were  satisfied 
the  prisoner  was  not  of  sound  memory  and  discretion  at  the  time  of 
committing  the  act,  they  were  bound  to  return  a  verdict  of  acquit- 
tal. Bay.  Med.  Jur.  In&,  §  42.  To  the  same  effect,  also,  are  our  own 
cases  of  Prescott  and  Corey,  referred  to  by  the  attorney-general  ir* 
his  brief. 

Professor  Oreenleaf  adopts  the  charge  of  Ohief  Justice  Shaw,  in 
Rogers^  case,  without  any  attempt  at  modification  or  explanation,  as 
covering  the  whole  subject,  so  far  as  criminal  responsibility  is  con- 
cerned.   2  OreenL  Ev.,  §  372. 

Mr.  Bishop  undertakes  to  give  the  forms  in  which  courts  have 
put  the  question  of  insanity  to  the  jury  in  most  of  the  modem 
cases.  1  Bish.  Crim.  Law,  475.  But  I  have  not  been  able  to  find  a 
case,  ancient  or  modern,  where  the  judge  did  actually  give  the  ques- 
tion of  insanity  to  the  jury  in  just  the  terms  of  Mr.  Bishop^s  form ; 
and  he  says,  speaking  of  his  rule :  "  This  form  of  stating  the  ques^ 
tion  of  insanity  to  the  jury  is  well  in  cases  where  it  is  admitted  tha' 
the  mental  disease  or  imperfection  extends  only  to  the  intellectua] 


256  NEW  HAMPSHIRE, 


State  T.  Jones. 


powers,  and  the  party  has  full  control  of  his  actions.  How  nnmer- 
ons  comparatiyely  these  oases  are  is  matter  of  science  and  fiiot 
nowhere  to  be  discussed/'    1  Bish.  OrinL  Law,  §  478. 

In  regard  to  the  difScnlties  of  the  subject  the  same  author  says : 
'*  The  labors  of  writers  on  insanity  haye  been  exhausted  in  attempts 
to  find  some  test  of  ready  application  to  determine  when  a  person  is 
to  be  deemed  insane,  and  when  not,  in  reference  to  his  respon- 
sibility for  crime.  And  judges,  less  informed  on  this  subject  than 
on  most  other  subjects  of  legal  science,  have  struggled  under  the 
inherent  embarrassments  of  the  question  itself,  under  the  influenc6 
of  erroneous  notions  in  the  community,  and  under  the  failures  of 
counsel  and  witnesses  in  particular  cases  to  present  the  real  points 
of  inquiry.  The  result  has  been,  that  instructions  given  in  refer- 
ence to  particular  facts  appearing  in  the  cases  before  them  haye 
seemed,  to  casual  observers,  to  be  very  discordant,  while  to  scientific 
inquirers  after  the  facts  of  insanity,  they  have  seemed  very  absurd.** 
1  Bish.  Grim.  Law,  §  474.  And  in  a  note,  '*  It  seems  to  me  there  has 
been  too  much  attempt  to  do  what  in  its  nature  is  impossible,  and 
too  little  attempt  to  do  what  is  possible  regarding  the  matter.  It  is 
not.  r  submit,  possible,  in  the  nature  of  things,  that  the  court  should 
find  an  exact  and  literal  rule  which  may  be  put  into  the  hand  of  a 
juryman,  wherewith  to  measure  the  mind,  and  determine  whether 
it  is  criminally  responsible  or  not,  for  its  acf 

It  is  to  be  remarked  that  the  same  thing,  in  substance,  was  admit- 
ted by  the  judges  in  McNaughterCs  case,  Tindal,  0.  J.,  giving  the 
opinion  of  the  majority,  said:  "We  have  foreborne  entering  into 
any  particular  discussion  upon  the  questions,  from  the  extreme  dif- 
ficulty of  applying  those  answers  to  cases  in  which  the  facts  are  not 
brought  judicially  before  us.  The  facts  of  each  particular  case  must, 
of  necessity,  present  themselves  with  endless  variety,  and  with  every 
shade  of  difference  in  each  case ;  and  we  deem  it  at  once  impracti- 
cable, and  dangerous  if  it  were  practicable,  to  attempt  to  make 
minute  applications  of  the  principles  involved  in  the  answers  to 
your  lordship's  questions.'' 

Maule,  J.,  speaking  for  himself,  observed :  "  I  feel  great  difficulty 
in  answering  the  questions  put  by  your  lordships  on  this  occasion. 
¥miy  because  they  do  not  appear  to  rise  out  of,  and  are  not  pat  in 
reference  to,  a  particular  case,  or  for  a  particular  purpose,  which 
might  explain  or  limit  the  generality  of  their  terms,  so  that  full 
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iDBwers  to  them  ought  to  be  applicable  to  eyery  possible  state  of 
fiMsts  not  inoonsisteiit  with  those  assumed  in  the  questions.'' 

It  is  entirely  obyioua  that  a  court  of  law  undertaking  to  lay  down 
an  abstract  general  proposition,  which  may  be  given  to  the  jury  in 
all  cases,  by'whioh  they  are  to  determine  whether  the  prisoner  had 
capacity  to  entertain  a  criminal  intent,  stands  in  exactly  the  same 
position  as  that  occupied  by  the  English  judges  in  attempting  to 
answer  the  questions  propounded  to  them  by  tlie  House  of  Lords 
m  this  case ;  and  wheneyer  such  an  attempt  is  made,  I  think  it 
must  always  be  attended  with  failure,  because  it  is  an  attempt  to 
find  what  does  not  exist,  namely,  a  rule  of  law  wherewith  to  solve 
a  question  of  fact 

This  is  the  only  conclusion  I  (desire  to  draw  from  the  cases  and 
text-writers  referred  to.  It  is  clear  to  me  that  judges  have  adapted 
their  language  to  the  facts  of  the  particular  case  before  them,  and 
that  when  any  thing  is  said  about  knowledge  of  right  and  wrong,  or 
knowledge  of  the  quality  of  the  act,  or  any  other  legal  test,  it  has 
been,  and  will  inevitably  continue  to  be,  qualified  and  explained  in 
such  a  way,  to  meet  the  evidence  upon  which  the  jury  are  to  pass, 
that  its  character  as  a  rule  entirely  disappears. 

No  one  but  the  Creator  of  all  tilings  can  look  in  upon  the  chaos 
of  a  disordered  mind,  and  determine  with  certainty  whether  its 
powers  are  so  much  prostrated,  enfeebled  or  deranged,  that  the  un* 
happy  sufferer  has  ceased  to  be  an  accountable  being.  Still  the 
court  and  jury  must  determine  that  question,  approximately,  as  best 
they  can  in  each  individual  case ;  and  it  makes  no  difference,  so 
far  as  I  can  see,  with  the  difSculty  of  the  subject,  whether  Lord 
Brouohah's  view,  that  a  distinction  is  to  be  made  between  the 
moral  accountability  of  a  man  to  his  Maker  and  his  accountability 
to  human  tribunals,  be  accepted  or  not  With  this  duty  to  perform, 
and  this  responsibility  upon  them,  courts  naturally  and  properly 
turn  to  men  of  science,  such  as  have  had  large  experience  in  the 
care  and  treatment  of  the  insane,  for  aid ;  and  the  questions  allowed 
to  be  put  to  experts  and  answered  by  them,  both  in  England  and 
this  country,  show,  that  what  is  laid  down  as  law  in  theory,  is 
almost  universally  treated  as  fact  in  practice. 

At  the  trial  where  insanity  is  set  up  as  a  defense,  two  questions 
are  presented :  First.  Had  the  prisoner  a  mental  disease  P  Second. 
11  he  had,  was  the  disease  of  such  a  character,  or  was  it  so  far  devel- 
oped, or  had  it  so  far  subjn^ted  the  powers  of  the  mind,  as  lo  ^4^ka 
Vol.  IX  — 33 
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away  the  capacity  to  form  or  entertain  a  criminal  intent  ?  The  first 
is  80  purely  a  qnestion  of  fact»  that  no  one  would  think  of  disputing 
it  any  sooner  than  he  would  dispute  that  it  was  a  question  of  fsot^ 
whe^er  a  man  has  consumption  or  not  It  is  in  settling  the  second 
that  all  the  difficulty  arises. 

The  instructions  asked  for  in  this  case  go  upon  the  ground  that 
this  is  a  mixed  question  of  law  and  fact ;  that  where  there  is  deln- 
sion,  there  can  be  no  criminal  intent ;  and  that,  where  there  is  capacity 
to  know  right  from  wrong  in  reference  to  the  particular  act^  there  is 
capacity  to  commit  crime.  It  is  true,  the  sixth  request  does  not 
present  the  matter  in  just  this  form ;  but  if  knowledge  of  right  and 
wrong,  as  to  the  act,  is  to  be  considered  a  legal  test  of  criminal  ac- 
oonntability,  it  must  follow  that  those  who  have  such  knowledge 
are  accountable,  as  well  as  that  those  who  haye  it  not  are  not 
accountable.  And  this  court  is  now  called  on,  as  a  court  of  law,  to 
decide  whether  either  of  these  tests  shall  be  adopted  in  this  State, 
and,  if  so,  which. 

It  would  doubtless  be  convenient  to  adopt  some  such  test  It 
would,  to  some  extent,  save  the  trouble  of  trying  each  case,  as  it 
arises,  on  its  own  special  and  peculiar  flEicts ;  at  any  rate,  it  would 
narrow  the  range  of  investigation  to  a  search  for  the  facts  consti- 
tuting the  test  adopted.  But,  in  cases  of  this  sort,  the  argument  of 
convenience  is  not  to  be  admitted.  No  formal  rule  can  be  applied 
in  settling  questions  which  have  relation  to  liberty  and  life,  merely 
because  it  will  lessen  the  labor  of  the  court  or  jury.  Nor  ought  such 
a  rule  to  be  adopted  upon  the  authority  of  cases,  unless  those  cases 
show,  beyond  a  doubt,  not  only  its  existence,  but  that  it  is  founded 
in  reason  and  fundamental  truth.  Expressions  of  even  the  most 
eminent  judges  must  not  be  mistaken  for  the  enunciation  of  a 
universal  principle  of  law,  when  it  appears  that  they  were  used  in 
charging  the  jury  upon  the  facts  arising  in  a  particular  case. 

The  instructions  given  also  imply  that  this  is  a  mixed  question  of 
law  and  fact;  that  the  only  element  of  law  which  enters  into  it  is, 
that  no  man  shall  be  held  accountable,  criminally,  for  an  act  which 
was  the  offspring  and  product  of  mental  disease.  Of  the  soundness 
of  this  proposition  there  can  be  no  doubt.  Thus  far  all  are  agreed ; 
and  the  doctrine  rests  upon  principles  of  reason,  humanitv  and  jus- 
tice, too  firm  and  too  deeply  rooted  to  be  shaken  by  any  narrow 
rule  that  might  be  adopted  on  the  subject  No  argument  ia  needed 
to  Fhow  that,  to  hold  that  a  man  may  be  punished  for  what  is  the 
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o£Eiprmg  of  disease,  would  be  to  hold  that  he  may  ^>e  punished  for 
disease.    Any  rule  which  makes  that  possible  cannot  be  law. 

It  will  hardly  be  contended,  I  suppose,  that  delusion,  or  knowledge 
of  right  and  wrong  with  reference  to  the  act,  or  any  other  thing, 
can,  with  any  degree  of  propriety,  be  called  a  legal  test  of  the  men- 
tal capacity  to  commit  crime,  unless  that  capacity  is  determined 
absolutely,  in  all  cases,  by  the  presence  or  absence  of  the  fact  which 
IS  assumed  to  constitute  the  test. 

If  we  speak  of  deliMiofiy  for  instance,  before  that  can  be  adopted 
as  the  test,  in  the  sense  intended  by  the  request  in  this  case,  it  must 
appear  that  it  makes  no  difference  whether  the  delusion  has  any 
reference  to  or  connection  with  the  act  or  not.  If  we  say,  as 
Ebskikb  said  in  ffadfielcTs  Casey  that  delusion  is  the  test  when  it 
appears  to  have  produced  the  act,  but  not  when  it  does  not  appear 
to  haye  produced  the  act,  that  the  delusion  and  the  act  should  be 
connected,  we  admit  that  delusion  cannot  be  a  legal  test,  because  it 
IS  not  a  universal  test. 

And  even  if  it  were  established  that,  in  all  cases  where  there  is 
delusion,  there  is  not  capacity  to  commit  crime  with  as  much  cer- 
tainty as  that  a  heavy  body  left  free  in  the  air  will  fall  to  the  earth, 
it  still  remains  9,  fact  That  a  heavy  body  will  fall  is  9kfadj  although 
it  is  at  the  same  time  a  law  of  nature;  that  delusion  attends 
incapacity  for  crime  would  be  a  fact  still,  although,  were  the  fact 
ascertained  to  be  certain  and  universal,  it  might  be  called  a  law  of 
mental  disease,  and  might,  therefore,  be  given  to  the  jury  as  a  crite- 
rion, without  any  positive  or  practical  wrong. 

Yet,  in  that  view,  it  would  be  the  law  of  the  land  in  no  other 
sense  than  the  laws  of  nature  and  physics  may  be  considered  laws 
of  the  land.  Now  this  court,  sitting  for  the  decision  of  questions 
of  law,  is  not  at  liberty  to  receive  and  consider  evidence,  or  weigh 
and  determine  matters  of  fact. 

But  the  very  first  step  in  the  inquiry  to  ascertain  if  there  be  any 
test  or  criterion  that  may  be  safely  given  to  the  jury  on  this  subject, 
whether  as  a  fact  universally  true,  or  as  a  principle  of  law,  involves 
the  examination  of  an  immense  mass  of  evidence,  as  complicated 
and  difficult  to  understand  as  can  well  be  conceived.  Moreover,  it 
would  require  a  degree  of  skill  and  scientific  attainment  which 
could  only  be  reached  by  years  of  special  study  and  intelligent 
observation.  Not  only  ought  all  the  facts  bearing  on  the  question 
to  be  collected  from  every  asylum  for  the  insane  throughout  the 
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world,  but,  as  an  inflexible  rule  is  to  be  established,  the  faota  of  all 
other  oases,  where  the  patient  has  never  received  scientific  treat- 
ment, ought  to  be  added  to  the  stock*  Then,  after  collecting  the 
facts  in  this  waj,  it  would  be  necessary  to  compare  cases  and  rlannfi 
of  cases  one  with  the  other,  to  weigh  teyota  against  fiaots,  to  balance 
theories  and  opinions,  and  finally  to  deduce  a  result  which  mighi^ 
itself,  turn  out  to  be  nothing  more  than  a  theory  or  opinion  after 
all.    At  any  rate  it  would  be  a  deduction  ot  fact 

It  need  not  be  said  that  this  is  not  the  business  of  a  court  of  law. 
It  is  a  work  which  can  only  be  reasonably  well  done  by  men  who 
devote  their  lives  exclusively  to  its  accomplishment  Such  a  work 
has  doubtless  been  done,  with  extraordinary  patience  and  ability, 
by  our  distinguished  countryman,  Dr.  Bay;  and  the  result  of  his 
laborious  investigation  is,  that  no  test  can  be  found.  He  says :  ''To 
persons  practically  acquainted  with  the  insane  mind,  it  is  well 
known  that  in  every  hospital  for  the  insane  are  patients  capable  of 
distinguishing  between  right  and  wrong,  knowing  well  enough  how 
to  appreciate  the  nature  and  legal  consequences  of  their  acts, 
acknowledgijig  the  sanctions  of  religion,  and  never  acting  from 
irresistible  impulse,  but  deliberately  and  shrewdly.'^  Bay's  Med. 
Juris.  Ins.,  §  43. 

If  we  were  at  liberty  to  weigh  and  consider  evidence  upon  th^ 
question,  it  is  clear  that  such  testimony  must  outweigh  all  the  con- 
venient formulas  and  arbitrary  dogmas  laid  down  by  lawyers  and 
judges  from  the  time  of  Lord  Hjllb  to  the  present,  simply  for  the 
reason  that  Dr.  Bay  is  qualified  by  study  and  observation  to  give  an 
opinion,  while  lawyers  and  judges  are  not  But  we  do  not  consider 
evidence  u]x>n  this  point  at  all.  Whether  there  is  any  universal 
test  is  as  clearly  a  pure  matter  of  teuat,  as  is  the  question  what  that 
test  may  be. 

A  strong  argument  in  favor  of  the  instructions  given  in  this  case, 
and  of  consequence  against  proceeding  further  to  give  the  specific 
instructions  requested,  is  found,  both  upon  principle  and  authority, 
in  the  course  of  decisions  where  testamentary  capacity  has  been 
before  the  courts. 

In  the  well-known  leading  case  of  Dew  v.  Clarke^  3  Addams,  79, 
decided  in  1826,  Sir  JoHH  Nioholl  gave  his  opinion  thus:  ''The 
true  criteron — the  true  test — of  the  absence  or  presence  of  insanity 
1  take  to  be,  the  absence  or  presence  of  what,  used  in  a  certain 
weise  of  it,  is  comprehended  in  a  single  term,  namely,  delnsiom 
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Wherever  the  patient  once  conceives  something  extravagant  to  exist, 
which  has  still  no  existence  hut  in  his  own  heated  imagination ; 
and  wherever,  at  the  same  time,  having  once  so  conceived,  he  is 
incapable  of  being,  or  at  least  of  being  permanently,  reasoned  out 
of  that  conception,  such  patient  is  said  to  be  under  a  delusion,  in  a 
peculiar  half-technical  sense  of  the  term ;  and  the  absence  or  pres- 
ence of  delusion,  so  understood,  forms,  in  my  judgment,  the  true 
and  only  test  or  criterion  of  absent  or  present  insanity.  In  short, 
I  look  upon  delusion,  in  this  sense  of  it,  and  insanity,  to  be  almost, 
if  not  altogether,  convertible  terms ;  so  that  a  patient,  under  a 
delusion,  so  understood,  on  any  subject  or  subjects,  in  any  degree,  is,, 
for  that  reason,  essentially  mad  or  insane  on  such  subject  or  sub- 
jects, in  that  degree.'* 

After  a  very  extended  review  of  the  evidence  in  the  case,  he  draws 
this  conclusion:  ''The  will  propounded  in  this  cause,  a  will 
virtually  disinheriting  the  daughter,  being  the  direct,  unqualified 
offspring  of  that  morbid  delusion — proved,  I  may  now  say  without 
any  qualification  or  restriction,  to  have  been  ever  present  to  the 
mind  of  the  deceased  as  to  the  character  and  conduct  of  his 
daughter—: being,  if  I  may  so  term  it,  the  very  creature  of  that 
morbid  delusion,  put  into  act  and  energy —  I,  at  least,  can  arriie  at 
no  other  conelusion  than  that  the  deceased  was  insane  at  the  time 
of  his  making  the  will  propounded  in  this  cause ;  and,  conseqaently, 
that  the  will  is  null  and  void  in  law«V 

In  view  of  this  explicit  avowal^  it  may  be  considered  somewhat 
remarkable  that  this  case  should  have  been  regarded  as  an  authority 
for  any  thing  more  than  this— that  delusion  is  the  test  of  testae 
mentary  capacity,  so  far  that  a  disposition  of  property  by  a  will, 
l^hich  is  shown  to  have  been  the  direct,  unqualified  ofi&pring  of 
morbid  delusion,  cannot  be  upheld.  If  a  morbid  delusion  produced 
the  act,  then  the  act  is  not  valid.  But,  whether  through  a  miscon- 
ception oi^  this  case,  or  by  adopting  the  theory  of  some  writers,  who 
maintain  that  tl^e  mind,  though  it  has  varied  faculties,  is  one  and 
indivisible,  so  thaij  if  it  be  disordered  in  any  one  of  t^ese  facultiesi 
it  cannot  be  said  to  b^  sound,  though  its  other  faculties  and  func*, 
tions  remain  undisturbed,  a  doctrine  appears  to  haye  gained  some 
currency  in  England  to  the  effect  that  delusion  on  any  matter, 
however  remote  from  the  subject  of  the  will,  and  however  discon* 
nocted  from  it,  is  conclusive  evidence  of  unsoundness  of  mind,  and, 
therefore,  altogether  destroys  testamentary  capacity.      Waring  y. 
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Waring,  6  Moore's  P.  0.  Oas.  341 ;  and  see,  also.  Smith  y.  fWNit,  L. 
a,  1  P.  ft  D.  898. 

This  idea  was  attacked  and  completely  overthrown  in  the  case  of 
Banks  y.  Ooodfettota,  L.  B.,  5  Q.  B.  549,  decided  in  Jnly,  1870. 

In  that  case  it  appeared  that  a  testator  labored  under  two  fixed 
delusions:  one,  that  he  was  pursued  by  spirits;  the  other,  that  a 
man,  long  since  dead,  came  to  molest  him,  neither  delusion  influenc- 
ing or  calculated  to  influence  the  particular  testamentary  disposi- 
tion made  by  him.  Bkett,  J.,  who  tried  the  case,  left  it  to  the  jury 
to  say  whether,  at  the  time  of  making  the  will,  the  testator  was 
capable  of  such  knowledge  and  appreciation  of  facts,  and  was  so  far 
master  of  his  intentions  and  free  from  delusions  as  would  enable 
him  to  have  a  will  of  his  own  in  the  disposition  of  his  property, 
and  act  upon  it 

It  will  be  obseryed  that,  if  delusion  were  to  be  rq^arded  as  a  uniyer* 
sal  legal  test,  there  was  no  question  here  to  be  submitted  to  the  jury ; 
a  yerdict  should  haye  been  ordered  against  the  will,  for  the  exist- 
ence of  delusions  was  not  disputed.  But  the  instructions  were  held 
correct,  and  Lord  Chief  Justice  Cockbubk,  in  the  course  of  his 
elaborate  opinion,  says :  ^  Eyery  one  must  be  conscious  that  the  fiicul- 
ties  and  functions  of  the  mind  are  various  and  distinct^  as  are  the 
powers  and  functions  of  the  physical  organization.  The  instincts^ 
the  aflfections,  the  passions,  the  moral  sense,  perceptions,  thought, 
reason,  imagination,  memory,  are  so  many  distinct  faculties  or  ftinc- 
tions  of  the  mind.  The  pathology  of  mental  disease,  and  the  expe* 
rience  of  insanity  in  its  various  forms,  teach  us  that  while  on  the 
one  hand  all  the  faculties,  moral  and  intellectual,  may  be  involved 
in  one  common  ruin,  as  in  the  case  of  a  raving  maniac,  one  or  more 
only  of  these  faculties  or  ftinctions  may  be  disordered,  while  the 
rest  are  left  unimpaired  and  undisturbed,  that  while  the  mind  may 
be  overpowered  by  delusions  which  utterly  demoralize  and  unfit  it 
for  the  perception  of  the  true  nature  of  surrounding  things,  or  for 
the  discharge  of  the  common  obligations  of  life,  there  often  are,  on 
the  other  hand,  delusions  which,  though  the  offspring  of  mental 
disease,  leave  the  individual  in  all  other  respects  rational,  and  capa- 
ble of  transacting  the  ordinary  afPairs,  and  fulfilling  the  duties  and 
obligations  incidental  to  the  various  relations  of  life." 

The  exact  question  presented  to  the  court  in  this  case,  namely, 
whether  unsoundness,  not  operating  on  the  mind  of  the  testator  in 
regard  to  the  particular  testamentary  disposition,  will  be  sufficient 
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to  depriTe  him  of  the  power  of  disposing  of  his  property  by  will, 
vas  said  tc  be  a  new  qaestion,  not  before  presented  for  jndidal  deda- 
ion  in  England. 

But  in  Boardman  y.  Woadmany  47  N.  H.  120,  decided  four  years 
earlier  in  this  State,  the  court  below,  Babtlbtt,  J.,  charged  the 
jury  ^  that  the  mere  fact  of  the  possession  of  a  delnsion  may  not 
be  sufficient  to  render  a  person  utterly  incapable  of  making  a  valid 
will ;  that  a  person  of  sufficient  mental  capacity,  though  under  a 
delusion,  may  make  a  yalid  will ;  if  the  will  is  in  no  way  the 
offspring  of  the  delusion,  it  is  unaffected  by  it" 

This  instruction  was  sustained ;  and  I  am  unable  to  find  any  thing 
in  the  opinion  of  the  court  that  conflicts  with  the  doctrine  of  Banks 
T.  OoodfeUow.  Sabqekt,  J.,  in  the  course  of  his  opinion,  says : 
'^  Delusion,  in  the  technical  sense,  as  explained  by  Sir  John  Nicholl, 
is  the  legal  test  of  the  presence  of  active  insanity ;  and  if  the  will  is 
the  offspring  of  this  delusion^  it  should  be  sei  aside/* 

It  is  sufficiently  obvious  that  neither  Sir  John  Nicholl  nor 
Judge  Saroent  would  hold  that  a  man  who  labors  under  a  delu- 
sion that  his  legs  are  made  of  glass,  or  that  he  is  charged  with  con- 
trolling the  motions  of  the  planetary  system,  but  is  in  other  respects 
•ane,  would,  therefore,  be  incapable  of  making  a  valid  will. 

It  is  not  necessary  here  to  express  any  assent  to  or  dissent  from 
tfce  manner  in  which  the  subject  is  treated  in  Dew  v.  Clark  and 
Boardman  v.  Woodman.  Whether  the  inquiry  is  advanced  by  say- 
ing that  the  act,  to  be  invalid,  must  be  the  offspring  of  delusion, 
instead  of  saying  that  it  must  be  the  offspring  of  mental  disease,  is 
a  matter  which  does  not  concern  this  argument  See  remarks  of 
Lord  Pekzancb  in  Smith  v.  Tebhitt,  supra.  If  the  doctrine  of  Banks 
T.  OoodfeUow  and  Boardman  v.  Woodman  be  applied  in  the  case 
under  consideration,  it  would  clearly  have  been  error  to  give  the 
instruction  as  to  delusion  requested  by  defendant's  counsel ;  because 
delusion  cannot  be  a  legal  test,  if,  while  delusions  exist  in  the  mind, 
an  act  no  way  connected  with  such  delusions  nor  produced  by  them 
is  to  be  held  valid. 

How  far  the  analogy  holds  between  testamentary  capacity  and 
capacity  to  commit  crime,  it  is  not  necessary  to  inquire,  because  delu- 
sion  has  never,  so  far  as  I  can  find,  been  regarded  as  a  test  in  crimi- 
nal cases,  unless  ffadfield's  case  is  to  be  excepted ;  and  all  the  argu- 
ment requires  is,  to  diow  that  the  rule,  which  it  has  been  thought 
may  be  drawn  from  the  authorities  in  civil  cases,  has  no  existence 
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eyen  there,  in  the  hroad  and  universal  terms  in  which  the  oonrt  was 
requested  to  apply  it  on  the  trial  of  this  case. 

Fortunately  we  are  not  embarrassed  by  any  deoisions,  or,  so  far  at 
I  kuow,  any  dicta  or  expressions  of  single  judges  in  this  State,  at 
f  ariaiice  with  the  broad  philosophical  doctrine  laid  down  by  the 
judges  n'ho  tried  this  case.  Indeed,  there  seems  to  have  been  a 
strong  leaning  heretofore  in  the  same  general  direction,  as  is  shown 
by  the  quotations  from  charges  of  two  of  our  late  chief  justices^ 
BiCHABDSOK  and  Bbll,  in  the  brief  of  the  attorney-general  for  the 
State. 

In  view  of  these  considerations^  we  are  led  to  the  conclusion  that 
the  instruction  given  to  the  jury  in  this  case,  that  ^  If  the  defend* 
ant  killed  his  wife  in  a  manner  that  would  be  criminal  and  unlaw- 
ful if  the  defendant  were  sane,  the  verdict  should  be  '  not  guilty  by 
reason  of  insanity,'  if  the  killing  was  the  offspring  or  product  of 
mental  disease  in  the  defendant,''  was  right;  that  it fiiUy  covers  the 
only  general,  universal  element  of  law  involved  in  the  inquiry;  and, 
therefore,  that  any  further  step  in  the  direction  indicated  by  the 
requests  would  have  been  an  interference  with  the  province  of  the 
jury,  and  the  enunciation  of  a  proposition  which,  in  its  essence,  is 
not  law,  and  which  could  not  in  any  view  safely  be  given  to  the 
jury  as  a  rule  for  their  guidance,  because,  for  aught  we  can  know, 
it  might  have  been  false  in  tenot 

This  would  seem  to  dispose  of  the  whole  case.  All  the  othet 
instructions  given  are  only  the  direct  logical  consequence  of  this 
principle. 

Whether  the  defendant  had  a  mental  disease,  as  before  remarked, 
seems  to  be  as  much  a  question  of  fact  as  whether  he  had  a  bodily 
disease ;  and  whether  the  killing  of  his  wife  was  the  product  of  that 
disease,  was  also  as  clearly  a  matter  of  fact  as  whether  thirst  and  a 
quickened  pulse  are  the  product  of  fever.  That  it  is  a  difficult 
question  does  not  change  the  matter  at  all.  The  difficulty  is  intrin- 
sic, and  must  be  met  from  whatever  direction  it  may  be  approached. 
Enough  has  already  been  said  as  to  the  use  of  symptoms,  phases,  or 
manifestations  of  the  disease  as  legal  tests  of  capacity  to  entertain  a 
criminal  intent  They  are  all  clearly  matters  of  evidence,  to  be 
weighed  by  the  jury  U]x>n  the  question  whether  the  act  was  the 
offspring  of  insanity ;  if  it  was,  a  criminal  intent  did  not  produce 
it ;  if  it  was  not,  a  criminal  intent  did  produce  it  and  it  was  crime. 

The  instructions  as  to  insane  impulse  seeiii  to  be  quite  correct, 
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«iid  entirely  within  the  saoie  principle.  If  the  defendant  had  an 
insane  impnlBe  to  kill  his  wife,  which  he  conld  not  control,  then 
mental  disease  produced  the  act  If  he  could  have  controlled  it, 
then  hia  will  mnst  have  assented  to  the  act,  and  it  was  not  caused 
by  disease,  but  by  the  concurrence  of  his  will,  and  was  therefore 
orime* 

These  instructions  have  now  been  twice  given  to  the  jury  in 
capital  cases  in  this  State — first,  by  Chief  Justice  Pbrley,  in  StaU 
Y.  Pike,  and  now  again  by  Judge  Doe,  in  the  case  before  us.  In 
State  Y.  Pike,  no  exceptions  were  taken  to  this  part  of  the  charge^ 
and  the  questions  here  raised  were  not  before  the  whole  court  for 
judicial  determination,  although  they  were  printed  in  the  case  as 
transferred,  and  no  objection  to  their  form  is  understood  to  have 
been  made. 

But  a  question  was  passed  upon  in  that  case,  which,  carried  to  its 
logical  results,  goes  far  toward  settling  most  of  the  questipns  raised 
upon  the  instructions  here.  It  was  claimed  that  the  defendant  was 
irresponsible  by  reason  of  a  species  of  insanity  called  dipsomania. 
The  court  instructed  the  jury  that  '^whether  there  is  such  a  mental 
disease  as  dipsomania,  and  whether  the  defendant  had  that  disease, 
and  whether  the  killing  of  Brown  was  the  product  of  such  disease, 
were  questions  of  fact  for  the  jury."  These  instructions  were 
specially  excepted  to  by  the  defendant,  and  were  held  correct  This 
would  seem  to  be  entirely  inconsistent  with  the  idea  that  either 
delusion  or  knowledge  of  right  and  wrong  is,  as  matter  of  law,  a  test 
of  criminal  capacity ;  and  would  also  seem  to  be  about  equivalent  to 
holding,  in  general  terms,  that  it  was  for  the  jury  to  say  whether 
the  killing  was  the  product  of  mental  disease,  and  return  their  ver- 
dict of  **  guilty  "  or  "  not  guilty  by  reason  of  insanity,"  as  they  found 
that  fact  to  be. 

We  should  be  slow  to  establish  any  doctrine  on  this  important 
subject,  which  we  could  see  would  be  likely  to  result  in  the  escape 
of  malefactors  from  punishment,  or  afford  encouragement  to  a  ficti- 
tious defense  of  insanity ;  and  no  considerations  of  convenience  or 
ease  in  the  administration  of  the  law,  as  befbre  observed,  should  be 
allowed  to  weigh  at  all  against  adhering  to  any  doctrine  oi^  any 
course  of  practice  that  rests  upon  sound  reason,  or  that  appears  to 
be  necessary  for  the  attainment  of  right  results,  whether  such  doc- 
trine  or  practice  is  supported  by  uniform  authority  or  not 

Still  it  is  no  objection  to  the  course  of  the  judges  who  tried  thin 
7oL.  IX.  — 84 


266  NEW  HAMPSHIRE, 


State  ▼.  Jon60. 


ease,  and  who  tried  Pihfs  Case,  that  it  relieves  the  subject  of  some 
of  its  most  formidable  difBonlties  so  far  as  the  court  is  concemedt 
and  at  the  same  time  furnishes  at  least  one  dear  and  explicit  diieo- 
tion  which  the  jury  can  understand. 

No  untried  or  doubtful  theory  is  adopted.  The  instruction  given 
was  always  law,  and  always  must  be  law,  while  justice  is  adminis* 
tered  upon  principles  at  all  consonant  with  the  calls  of  civilization 
and  humanity.  The  only  objection  is,  that  the  court  did  not  ga 
ftirther,  and  undertake  to  explore  a  region  where  all  is  doubt,  uncer- 
tainty and  confusion  upon  the  authorities,  and  where,  upon  prin- 
ciple, they  had  no  right  to  go  at  all ;  that  they  did  not  undertake 
to  lay  down  a  rule  where,  if  we  could  allow  ourselves  to  investigate 
the  tscty  we  should  probably  find  there  is  and  can  be  no  rule,  nor  U> 
enunciate  as  law  a  pure  matter  of  fact  which  can  only  be  absolutely 
known  to  the  Almighty. 

I  may  add,  that  it  confirms  me  in  the  belief  that  we  are  right,  or 
at  least  have  taken  a  step  in  the  right  direction,  to  &iow  that  the 
view  embodied  in  this  charge  meets  the  approval  of  men  who,  bom 
great  experience  in  the  treatment  of  the  insane,  as  well  as  careful 
and  long  study  of  the  phenomena  of  mental  disease,  are  infinitely 
better  qualified  to  judge  in  the  matter  than  any  court  or  lawyer  can 
be.    See  Bay's  Med.  Jurisp.  Ins.  (5th  ed.),  §  44. 

The  satisfkction  with  which  the  charge  to  the  jury  in  State  v.  Pike 
is  understood  to  have  been  received  by  the  most  enlightened  mem- 
bers of  the  medical  profession,  proves  to  my  mind,  not  that  we  have 
thrown  down  old  landmarks  to  adopt  any  theory  based  on  a  partial^ 
imperfect  or  visionary  view  of  the  subject,  but  that,  in  a  matter 
where  we  must  inevitably  rely  to  a  great  extent  upon  the  facts  of 
science,  we  have  consented  to  receive  those  facts  as  developed  and 
ascertained  by  the  researches  and  observations  of  our  own  day, 
instead  of  adhering  blindly  to  dogmas  which  were  accepted  as  Cncts 
of  science  and  erroneously  promulgated  as  principles  of  law  fifty  or 
a  hundred  years  ago. 

The  last  instruction,  that  the  defendant  was  to  be  acquitted  on  the 
ground  of  insanity,  unless  the  jury  were  satisfied,  beyond  a  reason- 
able doubt,  that  flie  killing  was  not  produced  by  mental  disease, 
was  in  accordance  with  State  t.  Bartlett,  43  N.  H.  224,  and  wie 
eoraect 

Exceptions  averruUd^ 
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BlOKEB  v.  FbBSMAK. 

(G0N.H.4B0.) 

Aotian — tretpa$8  w  €t  armit, 

B  seised  A  bj  the  arm,  swung  him  avoimd  violently  and  let  him  go,  thereby 
throwing  him  against  C,  who  instantly  pushed  him  away  and  against  a 
hook  which. injured  him.  Held,  that  A  could  maintain  action  of  trespaaa 
e»  €t  armu,  against  B. 

Tbbspass  vi  ei  armis  by  Ricker  against  Freeman.  It  appeared 
in  eyidenoe  that  Ricker  and  Freeman  were  school  boys,  attending 
tiie  same  school;  that  on  the  18th  of  October,  1858,  they  were  both 
in  the  hall  of  the  school  building  with  other  boys;  that  Freeiflan 
caught  Ricker  by  the  arm,  and  swung  him  round  violently,  and 
then  let  him  go ;  tliat  the  impetus  thus  given  threw  him  against 
Townsend  standing  near,  who  immediately  pushed  him  oflT,  and 
Bicker  was  thrown  against  a  hook  and  severely  injured.  The 
plaintiff  testified  that  the  swinging  by  defendant  made  him 
diuy,  and  that  he  had  not  control  of  himself  when  he  struck 
Townsend. 

Among  other  things,  the  court  told  the  jury  that  this  action 
would  lie,  if  they  found  plaintiff's  injury  had  occurred  by  reason  of 
the  unlawful  touching  or  seizure  of  the  plaintiff's  person  by  the 
defendant  This  touching  of  the  person  may  be  either  in  an  aagry 
or  insolent  manner,  or  may  be  in  a  rude,  rough,  violent  manner. 
The  law  regards  the  person  of  every  peaceable  citizen  as  sacred. 
The  wrongful  act  is  sometimes  exemplified,  by  jostling  one  out  of 
the  way,  or  by  pushing  another  against  him,  or  by  sending  a  squib 
or  other  substance  or  missile  against  or  upon  another,  by  means  of 
which  injury  is  produced. 

It  ia  essential  to  this  form  of  remedy  that  the  act  be  proved  to 
have  been  done  with  force,  the  degree  of  force  being  not  material 
While  the  original  force  so  continues  as  to  become  the  proximate 
cause  of  the  injury,  the  effect  is  immediate,  and  this  action  will 
lie.  In  trespass,  idl  concerned  in  the  wrongful  act  producing  th«r 
injury  are  liable  as  principals.  Hence,  all  who  procure  such  unlaw 
ful  act  to  be  done^  or  in  any  way  participate  therein,  all  aiding 
abetting,  or  assisting  therein,  are,  in  law,  trespassers. 
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To  nudntain  this  aotion,  it  was  not  essential  for  the  plaintiif  to 
proye  that  the  act  was  done  with  any  wrongful  intent  by  the  defend- 
ant,  it  being  sufficient,  if  it  were  done  without  a  justifiable  cause  or 
purpose,  though  done  accidentally,  or  by  mistake.  Where  two  per- 
aons  YOiuntarily  engage  in  a  wrestling  match  or  a  scuffle,  it  may  be 
presumed  that  each  will  take  the  necessary  or  incidental  risks  of 
the  play,  and  so  long  as  such  amusement  is  conducted  fairly,  and 
without  undue  harshness  on  either  side,  any  accident  occurring  to 
either  party  will  generally  be  considered  as  ineyitable  or  without 
remedy.  In  this  case  the  jury  might  inquire  whether,  under  the 
evidence  before  them,  the  plaintiff  gave  any  previous  assent  oi 
invitation  to  the  onset  made  upon  him  by  the  defendant  They 
would  also  inquire  who  was  the  first  actor,  or  the  procuring 
oause  of  the  injury  to  the  plaintiff.  Freeman  would  be  liable  if 
thq  wrongful  force  which  he  gave  Bicker  carried  him  on  to  the 
hook,  or  if  such  force  combined  with  the  new  force  given  to  him  by 
Townsend  produced  the  result  But,  if  the  jury  should  find  that 
the  injury  received  by  the  plaintiff  resulted  entirely  from  the  push 
of  Townsend  alone,  unassisted  by  the  act  of  Freeman,  then  defend- 
ant would  not  be  liable;  or  in  other  words,  if  the  original  foi^ 
given  to  Bicker  by  Freeman  had  ceased,  or  time  was  given  to  Town- 
send  for  reflection  or  deliberation  before  he  gave  his  push,  then 
Freeman  would  not  be  liable.  The  jury  would  determine  whether 
the  force  originally  commenced  by  Freeman  did  at  any  time  cease, 
and  whether  it  was  not  directly  continued  up  to  the  time  Bicker 
struck  the  hook  by  the  direct  agency  of  Freeman,  Townsend  lend- 
ing  his  aid  wittingly  or  unwittingly  to  the  injury,  or  whether 
Townsend,  by  pushing  him  from  his  person,  did  more  than  to  act 
in  self-defense,  and  was  not  justified  under  the  circumstances,  in 
order  to  save  his  person  and  himself  from  present  danger.  The 
jury  would  determine,  also,  whether  from  the  time  Bicker  was  first 
seized  by  Freeman,  and  until  the  injury  was  done,  he  could  exer- 
cise any  self-control  over  his  own  person,  or  could  in  any  way  have 
prevented  what  happened  to  him. 

The  defendant's  counsel  asked  for  special  instructions,  as  follows* 

1.  If  Townsend  pushed  Bicker,  and  it  was  the  force  resultinji 
from  this  push  which  carried  him  upon  the  hook,  Freeman  is  nof 
liable  for  the  injury  in  this  action. 

2.  If  the  force  given  by  Freeman  had  ceased,  and  it  was  the  foro« 
^ivAu  by  Townsend  which  carried  Bicker  upon  the  hook  and  noi 
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a  combination  of  the  two  forces.  Freeman  is  not  liable  In  thia 
action. 

8.  Freeman  cannot  be  liable  in  this  action^  unless  the  force  which 
he  gaye  Bicker  carried  Ricker  on  to  the  hook»  or  unless  it  combined 
with  the  force  given  by  Townsend,  and  the  two  combined  forces 
carried  him  upon  the  hook. 

4  Unless  Townsend  was^  in  some  way,  in  danger,  and  the  new 
motion  caused  by  the  force  he  gave  Ricker  was  necessary  for  his 
aelf-protection,  and  the  injury  would  not  have  resulted  to  Ricker 
but  for  the  new  motion  so  necessarily  giren  by  Townsend^  Freeman 
is  not  liable. 

These  instructions  the  court  declined  to  give,  except  as  modified 
by  the  preceding  charge ;  and  the  defendant  excepted. 

The  plaintiff  did  not  ask  for  exemplary  or  vindictiTe  damages,^ 
nor  any  thing  for  the  expense  of  nursing  plaintiff  while  sick,  nor 
for  the  physicians'  bills. 

The  jury  having  rendered  their  verdict  for  the  plaintifi^  the 
defendant  moved  to  set  the  same  aside. 

Christie,  for  plaintiff 

Wheeler,  for  defendant 

FosTEB,  J.  Various  exceptions  were  taken  at  the  trial  wil^ 
regard  to  the  allowance  of  certain  amendments  and  the  admission 
of  certain  evidence,  which,  not  being  insisted  upon  in  argument^ 
may  be  regarded  as  abandoned.  Without  adverting  to  them  in 
detail,  we  may  remark  that  none  of  them  are  in  our  opinion  tena- 
ble ;  and  subsequent  reflection  and  examination  of  the  exceptions 
by  the  defendant's  counsel  have  probably  led  him  to  the  same 
'conclusion. 

The  first  objection  that  is  now  insisted  upon  relates  to  the  form 
of  the  action.  In  all  cases  where  the  injury  is  done  with  force  and 
immediately  by  the  act  of  the  defendant,  trespass  may  be  main- 
tained; and  where  the  injury  is  attributable  to  negligence,  although 
it  were  the  immediate  effect  of  the  defendant's  act,  the  party 
injured  has  an  election  either  to  treat  the  negligence  of  the  defend- 
ant as  the  cause  of  action,  and  declare  in  case,  or  to  consider  the 
act  itself  as  the  cause  of  the  injury,  and  to  declare  in  trespasa 
Dalton  V.  Favour,  3  N.  H.  466 ;  Blin  v.  Campbell,  14  Johns.  432. 

Mr.  Oreenleaf,  2  Ev.,  §  224,  says:  '^The  distinction  between  the^ 
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aotions  of  treipass  vi  et  armis  and  trespaas  on  the  oaae  is  deiTi 
though  somewhat  refined  and  subtle.  Bj  the  former,  redress  is 
sought  for  an  injury  aooompanied  with  actual  fbroe ;  by  the  latter, 
it  is  sought  for  a  wrong  without  foroe.  The  criterion  of  trespass 
fri  et  armis  is  force  directly  applied,  or  vis  proximo.  If  the  proxi- 
mate cause  of  the  injury  is  but  a  continuation  of  the  original  force, 
01  ^ris  imprsssoy  the  effed  is  immediate,  and  the  appropriate  remedy, 
is  trespass  vi  et  armis.  But  if  the  original  force,  or  vis  imprsssa, 
had  ceased  to  act  before  the  injury  commenced,  the  effect  is  mediate, 
and  the  appropriate  remedy  is  trespass  on  the  case.''  And  see  1 
Hilliard  on  Torts,  97, 105. 

Wherever  an  act  is  unlawful  at  first,  trespass  will  lie  for  the  coo- 
sequences  of  it    Reynolds  v.  Clarke,  Str.  634. 

Mdlus  animiM  is  not  necessary  to  constitute  a  trespass.  ^  The 
defendant  was  uncocking  a  gun,  and  the  plaintiff  standing  to  see 
it;  it  went  off  and  wounded  him;  and  at  the  trial  it  was  held  that 
the  plaintiff  might  maintain  trespass."  Underwood  v.  ffewson, 
Str.  596. 

In  Weaver  y.  Ward,  Hobart,  134,  it  is  said :  *'  No  man  shall  be 
excused  of  a  trespass  except  it  may  be  judged  utterly  without  his 
fault*'  And  in  Scott  v.  Shepherd,  2  W.  Bla.  892,  it  is  said:  «The 
natural  and  probable  consequence  of  the  act  done  by  the  defendant 
was  injury  to  somebody,  and,  therefore,  the  act  was  illegal  at  oom« 
mon  law.  Being  therefore  unlawful,  the  defendant  was  liable  to 
answer  for  the  consequences,  be  the  injury  mediate  or  immediate; " 
And  trespass  was  held  to  lie  in  that  case.  And  see  Jordan  y.  Wyait, 
4  Orat  151. 

But  whether  the  lawfulness  or  unlawfulness  of  the  act  be  the 
criterion,  it  is  not  necessary  to  determine  in  this  case.  Probably  it 
would  not  be  so  regarded ;  though  the  opinions  of  learned  judges 
Are  somewhat  at  variance  upon  this  point  (see  Scott  y.  Shepherd,  1 
Smith's  L.  0.  212;  Reynolds  y.  Clarke,  Str.  635;  1  Hill,  on 
Torts,  107),  because,  in  the  present  case,  although  no  malice  is 
attributed  to  the  defendant,  still  there  can  be  no  denial  that  his 
interference  with  the  plaintiff,  with  force  and  arms,  was  an  unlawful 
assault;  and,  although  the  ultimate  effect  and  injury  may  not  be 
regarded  as  the  inevitable  result  of  the  original  unlawful  act,  still, 
if  the  result  was  a  consequence  of  that  act,  the  plaintiff  is  entitled  to 
maintain  trespaA  1  Chitty's  PI.  125-130 ;  Cole  y.  Fisher,  11  Mass. 
187;  Smith  y.  Rutherford,  2  Serg.  &  Rawle,  358;   McAllister  y 
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Sammondy  6  Cow.  342 ;  Codman  y.  Evans,  7  Allen,  433 ;  Mwrphjf  r 
JV.  F.  <e  N.  H.  R  R^  30  Conn.  187- 

Bat  if  the  appropriateness  of  the  remedy  chosen  by  the  plaintiff 
were  not,  as  we  think  it  is,  free  from  doubt,  we  should  neyertheless 
be  inclined  to  sustain  the  action  if  substantial  justice  should  seem 
to  require  it,  on  the  principle  stated  in  SUder  v.  Baker,  2  Wils.  359, 
where  it  is  said:  "The  court  will  not,  after  verdict,  look  with 
eagle  eyes  to  see  whether  the  evidence  applies  exactly  or  not  to  the 
case ;  but  if  the  plaintiff  has  obtained  a  verdict  for  such  damages 
as  he  deseryes,  they  will  establish  it  if  possible.*' 

We  would  not  encourage  looseness  in  pleading,  and  would  always 
endeavor  to  avoid  the  confusion  which  must  inevitably  result  from 
throwing  down  the  boundaries  of  actions ;  but  the  refined  though 
perhaps  clear  distinction  between  the  actions  of  trespass  and  case 
Biiould  not  be  strenuously  regarded,  if  injustice  would  result 
thereby.  "The  distinction,"  says  Mr.  Perkins,  in  his  notes  to 
Chitty,  126,  ^between  trespass  and  case  is  in  effect  broken  down  in 
Massachusetts,'*  and  it  is  abolished  ^n  Maine  by  statute.  Maine 
R.  S.,  ch.  82,  §  13. 

The  more  important  inquiry  relates  to  the  charge  and  instruc- 
tions to  the  jury. 

They  were  directed  to  inquire  who  was  the  first  actor  or  the  pio> 
curing  canse  of  the  injury  to  the  plaintiff  They  were  told  that  the 
defendant  would  be  liable  if  the  wrongful  force  which  he  gave  tha 
plaintiff  carried  him  on  to  the  hook,  or  if  such  foroe,  combined 
with  the  new  force  given  to  him  by  Townsend,  produced  the  result 
But  if  they  should  find  that  the  injury  received  by  the  plaintiff 
resulted  entirely  from  the  push  of  Townsend  alone,  unassisted  by  the 
act  of  the  defendant,  then  he  would  not  be  liable ;  or,  in  other  words, 
if  the  original  force  given  to  the  plaintiff  by  the  defendant  had 
ceased,  or  time  was  given  to  Townsend  for  reflection  or  deliberation 
before  he  gave  his  push,  then  the  defendant  would  not  be  liabla 
The  jury  would  determine  whether  the  force  originally  commenced 
by  the  defendant  did  at  any  time  cease,  and  whether  it  was  not 
directly  continued  up  to  the  time  the  plaintiff  struck  the  hook,  by 
the  direct  agency  of  the  defendant,  Townsend  lending  his  aid  wit- 
tingly or  unwittingly  to  the  injury;  or  whether  Townsend,  by 
pushing  him  from  his  person,  did  more  than  to  act  in  self-defense; 
and  was  not  justified  under  the  circumstances  in  order  to  save  nil 
person  and  himself  from  present  danger.     The  jury  would  deter- 
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mine  also  whether,  from  the  time  the  plaintiff  was  first  seized  by  the 
defendant  and  until  the  injury  was  done,  he  could  exercise  any  self<^ 
control  over  his  own  person,  or  could  in  any  way  have  prevented 
what  happened  to  him. 

The  substance  of  these  instructions^  so  far  as  the  defendant's 
exceptions  render  them  material  to  this  inquiry,  is,  that  if  the  force 
or  impetus  given  to  the  plaintiff  by  the  defendant,  when  he  seised, 
whirled,  and  slung  him  away,  continued  in  operation,  either  alone 
or  in  combination  with  the  force  or  impetus,  if  any,  communicated 
by  Townsend,  until  this  force  or  impetus  impaled  the  plaintiff  uxK>n 
the  hook,  and  so  the  defendant,  either  solely  or  in  conjunction 
with  Townsend,  inflicted  the  injury,  such  injniy  was  the  direct  and 
proximate  result  of  the  defendant's  origimJ  wix>ngfnl  act,  and  he 
must  be  answerable  for  the  consequences. 

It  is  quite  clear  that  but  for  the  defendant's  wi-ongful  act,  the 
plaintiff  would  have  sustained  no  injury.  It  is  equally  clear  that, 
under  the  instructions  of  the  court,  the  jury  must  have  found,  in 
order  to  charge  the  defendant,  that  the  original  force  or  impetus 
given  to  the  plaintiff  had  not  ceased,  and  that  time  was  not  given 
Townsend  for  reflection  or  deliberation  before  he  pushed  the  plain- 
tiff off,  and  that  Townsend,  either  in  self-defense  or  in  obedience  to 
an  uncontrollable  impulse  and  instinct,  became  the  involuntary 
means  of  continuing  the  original  force  and  impetus  which  cast  the 
plaintiff  upon  the  hook.  They  must  also  have  found  that,  after  the 
first  assault  by  the  defendant,  the  plaintiff  was  incapable  of  exer* 
cising  self-control  or  preventing  the  result. 

We  have  seen  that  malice  is  not  essential  to  the  maintenance  of 
trespass  for  an  assault,  but  that  the  action  is  supported  by  a  negli- 
gent act  and  pure  accident,  if  the  negligent  or  accidental  act  is  also 
a  wrongful  act  And  we  think  the  principle  is  clearly  established, 
that  negligence  may  be  regarded  as  the  proximate  cause  of  an 
injury,  of  which  it  may  not  \y  the  sole  nor  the  immediate  cause. 
If  the  defendant's  negligent,  inconsiderate,  and  wanton,  though  not 
malicious  act,  concurred  with  any  other  thing,  person,  or  event, 
other  than  the  plaintiff's  own  fault,  to  produce  the  injury,  so  that 
it  clearly  appears  that,  but  for  such  negligent,  wrongful  act,  the 
injury  would  not  have  happened,  and  both  circumstances  are  closely 
connected  with  the  injury  in  the  order  of  events,  the  defendant  le 
responsible,  even  though  his  negligent,  wrongful  act  may  not  have 
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been  the  nearest  cause  in  the  chain  of  events  or  the  order  of  tima 
Shearm.  &  Redf.  on  Neg^  §  10,  and  cases  cited  in  note. 

In  trespass  for  an  assault,  it  cannot  he  essential  that  the  defend- 
ant shoidd  personally  touch  the  plaintiff;  if  he  does  it  by  some 
intermediate  agency,  it  is  sufficient  The  intermediate  concurring 
mot  will  not  purge  the  original  tort,  nor  take  assignment  of  the 
responsibility. 

In  Jordan  v.  Hyatty  4  Grat  151,  Balowih,  J.,  says:  ^The 
terms  'immediate'  and  'consequential'  should,  as  I  conceire,  be 
understood,  not  in  reference  to  the  time  which  the  act  occupies,  or 
the  space  through  which  it  passes,  or  the  place  from  which  it  is 
begun,  or  the  intention  with  which  it  is  done,  or  the  instrument  or 
agent  employed,  or  the  lawfulness  or  unlawfulness  of  the  act,  but  in 
reference  to  the  progress  and  termination  of  the  act, —  to  its  being 
done  on  the  one  hand,  and  its  haying  been  done  on  the  other.  If 
the  injury  is  inflicted  by  the  act  at  any  moment  of  its  progress  from 
the  commencement  to  the  termination  thereof,  then  the  injury  is 
direct  or  immediate ;  but  if  it  arises  after  the  act  has  been  com- 
pleted, though  occasioned  by  the  act,  then  it  is  consequential  or 
collateral,  or,  more  exactly,  a  collateral  consequence." 

The  defendant  objects  particularly  to  that  part  of  the  charge  in 
which  the  jury  were  told  thai  "  if  the  original  force  given  by  Free- 
man had  ceased,  or  time  was  given  Townsond  for  reflection  or 
deliberation  before  he  gave  the  push,  then  Freeman  would  not  be 
liable."  And  he  contends  that,  under  these  instructions,  the  jury 
must  have  found,  either  that  Townsend's  force  combined  with  the 
original  impetus  given  by  the  defendant,  or  that  Townsend  did  not 
have  time  for  reflection  and  deliberation  before  he  gave  the  push ; 
that  the  jury  might  have  decided  the  case  upon  the  latter  considera- 
tion, which,  he  says,  would  be  wrong,  because  Townsend  was  bound 
to  reflect  and  deliberate.  The  force  projected  by  the  defendant 
having  ceased,  as  he  contends,  the  new  force  given  by  Townsend 
was  original,  because  not  demanded  for  the  self-defense  of  Town- 
send  ;  that  the  plaintiff,  not  being  a  dangerous  missile  or  instrument, 
like  the  &mous  squib  in  Scott  v.  Shepherd,  Townsend  had  no  right 
to  push  him  off;  and  if  he  did  so,  to  the  plaintiff's  injury,  the  result 
cannot  be  considered  the  proximate  or  immediate  act  of  the  defend- 
ant, and  so  he  is  not  answerable. 

If  it  be  suggested  that  human  nature  instinctively  repels    I  a 
forcible  contact  of  a  person  or  thing  thrown  or  falling  asainst  a 
Vol.  IX.  —  35 
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person}  the  defendant  replies  that  the  person  thus  assailed  must 
control  that  impulse,  and  must  take  time  for  reflection  and 
duliberation  before  he  can  act;  or,  at  any  rate,  if  he  does  not,  the 
|)i*ojector  of  the  original  force  is  exonerated,  because  the  origii?al 
force  has  ceased  and  stopped.  We  think  this  proposLtion  Is 
altogether  too  refined. 

A  man  instinc^vely  repels  violent  contact  with  a  foreign  and 
external  substance.  He  can  no  more  control  the  impulse  to  ward 
off  and  repel  a  sudden  and  unlooked-for  blow,  than  an  unreasoning, 
inanimate,  but  elastic  substance  can  control,  by  superior  power  of 
gravity,  the  natural  repulsion  and  rebound  of  the  thing  thrown  or 
falling  violently  upon  or  against  it ;  and  it  can  hardly  be  said  that 
the  original  force  has  ceased  or  stopped  at  all,  during  the  incon- 
ceivably sharp  point  of  time  interposed  between  the  contact  and  the 
repulsion  of  a  blow  striking  an  inanimate  elastic  object,  or  an 
pbject  animate,  sentient^  but  also  involuntarily  repellant 

The  substance  of  the  charge  m  this  particular  was,  that  if  Town- 
send  instinctively  pushed  off  the  plaintiff,  Townsend's  push  was  the 
defendant's  act.  This  was  correct  The  act  of  Townsend  was  the 
direct  and  inevitable  consequence  of  the  defendant's  act  The 
defendant  set  in  motion  the  train  of  causes  which  led  directly  to 
the  unfortunate  result  In  the  language  of  DbGbet,  C.  J.,  in  ScoU 
V.  Shepherd,  ^^  I  look  upon  all  that  was  done  subsequent  to  the 
original  throwing,  as  a  continuation  of  the  first  force  and  first  act 
The  new  direction  and  new  force  flow  out  of  the  first  foroe,  and  are 
not  a  new  trespass." 

The  act  of  Townsend  is  involuntary.  Oommitting  no  voluntary 
wrong,  he  is  but  a  link  in  the  chain  of  causes  of  injury  of  whica 
the  defendant  is  the  wrongftd  author.  A  man  pushes  anothei 
against  a  board,  which,  springing,  repels  the  contact  with  the  man^ 
and  throws  the  latter  against  a  rock  or  upon  the  ground.  It  is  the 
act  and  fault  of  the  original  assailant  and  not  of  the  board.  The 
man  and  not  the  board  is  liable.  The  result  in  law  is  the  same 
whether  the  intermediate  concurring  object  is  a  board  or  a  boy,  if 
the  boy  has  no  more  volition  than  the  board. 

The  defendant  is  to  be  regarded  as  *^  one  who  negligently  sets 
mechanical  forces  in  operation  beyond  his  power  to  stop  or  safely 
direct,  or  as  one  who  carelessly  puts  destructive  implements  or 
materials  in  situations  where  they  are  likely  to  produce  mischic4  ' 
Underhm  v.  Manchester,  45  N.  H.  218. 
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The  iiAtaral,  innooent  impulse  of  Townsend  in  this  case  is  a 
natural  force  in  Townsend,  set  in  motion  by  the  defendant,  and  in 
no  essential  particular  differs  from  the  natond  forces  of  the  material 
world.     Ouille  y.  Swan,  19  Johns.  381. 

It  was  not  necessary,  therefore,  as  we  regard  it,  that  the  jary 
should  haye  come  to  the  conclusion  that  Townsend  pushed  off  the 
plaintiff  in  self-defense*  They  might  haye  done  so,  upon  the 
eyidenoe ;  and  upon  such  finding  the  defendant  would  clearly  be 
liable.  Such  a  condition  of  things  would  bring  the  case  precisely 
within  the  doctrine  of  Scott  y.  Shepherd,  and  within  the  principle 
declared  by  Gould,  J.,  when  he  says:  '^ I  think  the  defendant  may 
be  considered  in  the  same  yiew  as  if  he  himself  had  personally 
thrown  the  squib  in  the  plaintiff's  tAoe.  The  terror  impressed  on 
Willis  and  Byal  excited  self-defense,  and  depriyed  them  of  the 
power  of  recollection.  What  they  did  was  therefore  the  ineyitable 
consequence  of  the  defendant's  unlawful  act  What  Willis  did  was 
by  necessity,  and  the  defendant  imposed  that  necessity  upon  him." 

There  is  still  another  aspect  of  the  case,  in  which,  if  it  were  pos- 
sible to  regard  Townsend  as  contributing  to  the  unfortunate  injury 
of  the  plaintiff  by  his  own  negligence  and  careless  warding  off  the 
person  of  the  plaintiff,  the  result  would  still  be  not  more  fayorable 
for  this  defendant'  Though  a  third  person's  negligence  may  haye 
contributed  to  the  result,  so  that  such  third  person  might  eyen  be 
liiable  to  answer  in  damages ;  still  the  original  author  of  the  mischief 
will  not  any  the  more  be  excused. 

In  Chapman  y.  The  New  Haven  R.  R.  Co.,  19  N.  Y.  341,  an  action 
was  sustained  against  the  defendant  for  an  injury  occasioned  to  the 
plaintiff  by  a  collision  between  a  train  of  cars  upon  its  road  and 
one  upon  the  Harlem  railroad,  and  which  would  not  haye  occurred 
but  from  the  negligence  of  the  latter  road,  in  the  cars  of  which  the 
plaintiff  was  a  passenger;  thus,  in  effect,  holding  that  where  the 
injury  was  the  result  of  two  concurring  causes,  one  party  in  fault 
is  not  exempted  from  full  liability  for  the  injury,  although  another 
party  was  equally  culpable. 

And  in  Peck  y.  Neal,  3  McLean,  22,  the  driyer  of  a  coach  was 
considered  liable  to  the  plaintiff  for  an  aoddent  happening  through 
his  negligence,  although  the  negligence  of  the  driyer  of  the  coach 
in  which  the  plaintiff  sat  contributed  to  the  accident,  and  although, 
II  was  said,  an  action  might  lie  against  the  latter. 

And  see  Brehm  y.  The  Great  Western  Railway,  34  Barb.  274,  and 
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Mott  Y.  The  Hudson  River  R.  R,,  8  Bosw.  345.  In  the  latter  caae^ 
the  plaintiff's  buildings  were  on  fire ;  and  while  the  firemen  were 
endeavoring  to  extinguish  it^  the  cars  of  the  defendant  passed  oyer 
the  hose,  cutting  and  rendering  it  unfit  for  use,  in  consequence  of 
which  the  buildings  were  consumed.  It  was  held,  that  if  the  act 
were  done  by  the  concurring  negligence  of  the  defendant  and  the 
firemen,  in  such  sense  that  the  hose  would  not  have  been  out  if 
either  had  been  firee  from  negligence,  the  plaintiff  was  entitled  to 
recover. 

Upon  all  these  considerations,  we  are  of  tt^e  opinion  that  there 
was  no  error  in  the  instructions  of  the  court ;  and  that  the  plaintiff 
may  maintain  trespass  for  the  iiyury  which  he  has  sustained. 

JudgmmU  m  ike  nerdict. 


BwER  Y«  Ounxk 

Bmflue  water  ^"Hghitfit^MerkerUer. 

k  land-owner  may,  in  the  naaonable  use  of  his  own  land,  lawfully  pwvettt  the 
flow  of  Burfaoe-water  on  to  hia  premiaea  from  the  adjacent  higher  land  of 
another,  although  auch  adjacent  land  la  thereby  injoied ;  and  the  fact  that 
auch  water  haa  been  wont  to  flow  upon  the  inferior  land  lor  over  twenty 
yean  wiU  not  amount  to  a  pieecription.    (8ee  note,  p.  884.) 

AcnoK  on  the  case  by  Sweit  v.  Outte. 

The  first  count  of  the  declaration  aUeged  that  plaintiff  was  the 
owner  of  a  tract  of  land  west  of  and  contiguous  to  a  highway,  and 
bounded  on  the  north  by  defendant's  land ;  that  ''there  is,  and  firom 
time  immemorial  has  b^n,  along  the  westerly  margin  of  said  high- 
way, contiguous  to  the  land  of  the  said  defendant  and  the  said 
described  tract  of  land  of  the  said  plaintiff  a  certain  ditch  or  water- 
course, in  which,  in  seasons  of  rain  and  melting  snow,  the  water  has 
been  wont  to  gather  and  accumulate,  and  which,  by  means  of  a  depres- 
sion in  the  said  land  of  the  said  defendant,  has,  from  time  immemo* 
rial,  until  the  wrongful  acts  of  the  said  defendant  hereinafter  men- 
tioned, and,  but  for  said  wrongful  acts,  would  still,  as  the  same  ought 
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to,  flow  and  be  carried  away  and  discharged  oyer  and  across  the  said 
land  of  the  said  defendant  Yet  the  said  defendant^  well  knowing  the 
premises,  but  oontriring  and  intending  to  wrong  and  injure  the  said 
plaintiff,  and  to  cause  the  water  accumulating  as  aforesaid  to  flow  oyer 
and  be  carried  upon  and  over  the  aforesaid  tract  of  land  of  the  said 
plaintiff  did,  on  the  20th  day  of  November,  A.  D.  1869,  build,  erect 
and  place  a  high  embankment  or  barrier  across  said  depression 
where  said  water  had  been  wont  to  flow  away  and  be  discharged  as 
aforesaid  oyer  and  across  the  said  land  of  the  said  defendant,  by 
reason  whereof  afterward,  to  wit^  on  the  said  20th  day  of  Noycmber, 
A.  D.  1869,  and  from  that  time  hitherto,  the  said  water,  accumu- 
lating as  aforesaid,  has  been  turned,  and  caused  to  flow  and  be  car- 
ried with  great  force  and  yiolence  oyer  and  upon  the  said  tract  of 
land  of  the  said  plaintiff,  by  means  whereof  the  soil  and  earth  of 
said  tract  of  land  has  become  greatly  washed  and  carried  away,  and 
said  tract  of  land  has  thereby  been  rendered  of  no  yalue." 

The  second  count  was  similar,  except  in  alleging,  in  addition  to 
the  building  of  the  embankment,  the  cutting  of  a  trench  by  defend- 
ant  to  let  the  water  pass  oyer  plaintiff's  land.  The  third  count 
related  solely  to  the  cutting  of  the  trench.  Plea,  the  general  issue. 
The  eyidence  tended  to  support  the  allegations  of  the  declaration. 

Defendant  requested  the  following  instructions:  **  That  the  owner 
of  adjoining  land  has  a  right  to  fill  it  up,  though  by  doing  so  he 
interrupts  the  flow  of  surface  water  from  the  highway."  **  That 
the  owner  of  land  may  lawfully  occupy  and  improve  it  in  such 
manner  as  either  to  preyent  surface  water  which  accumulates  else- 
where from  coming  upon  it,  or  altering  the  course  of  surface  water 
which  has  accumulated  thereon,  or  came  upon  it  from  elsewhere, 
although  the  water  is  thereby  made  to  flow  upon  the  adjoining  land 
of  another  to  his  loss.''  Subject  tcexception,  the  above  instructions 
were  refused,  jwo/orma;  and  the  jury  were,  in  substance,  instructed, 
frofonnay  that  plaintiff  could  recover  if  he  proved  all  the  following 
propositions,  viz. : 

1.  That,  so  long  as  memory  goes  back,  there  has  been  a  ditch 
on  the  lower  side  of  the  road.  2.  That  in  such  ditch,  so  long  as 
memory  goes  back,  the  water  has  been  wont  to  gather  and  accumu- 
late in  any  one  particular  season  of  each  year — for  example,  in  the 
season  of  melting  snow.  3.  That  there  was  a  depression  in  defend- 
ant's  land,  by,  through  or  over  which  part  of  the  water  in  the  ditch, 
at  these  seasons  of  accumulation,  has  been  wont  to  flow  off  and  he 
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oafried  over  defendant's  land.  4  That  defendant  baQt  the  embank* 
ment  5.  That  the  embankment  cauBed  some  appreciable  portion 
of  the  water,  which  would  not  otherwise  have  passed  off  over  th^ 
plaintiff's  land  bat  oyer  defendant's  land,  to  pass  off  oyer  plaintiff^! 
land.  To  these  instructions  defendant  excepted.  Plaintiff  requested 
an  instruction,  '*  that  twenty  years  is  sufficient  to  make  out  a  case  of 
prescription ;"  also,  an  instruction  ^^that  twenty  years  is  competent 
eyideuce  of  a  prescription."  Defendant  objecting,  the  instructions 
asked  were  not  giyen.  The  jury  were  further  instructed,  that  if 
they  found  all  the  aboye  propositions  made  out,  but  no  actual  dam- 
age, they  should  letom  a  yerdict  for  one  cent  nominal  damages. 

The  jury  returned  a  yerdict  in  fayor  of  plaintiff  for  $8.33,  and 
found  especially  that  defendant  was  not  liable  on  account  of  the 
trench  alleged.  Defendant  moyed  to  set  aside  the  yerdict;  and  also 
moyed  in  arrest  of  judgment,  on  the  ground  that  the  declaration 
did  not  set  forth  a  legal  cause  of  action. 

Wait,  for  plaintifll 

Barton,  for  defendant 

Bbllows,  G.  J.  In  respect  to  water  not  gathered  into  a  stream^ 
but  circulating  through  the  pores  of  the  earth,  beneath  its  surfiuM 
it  is  now  settled  that  a  land  owner,  who,  in  the  reasonable  use  of  his 
own  land,  obstructs  or  diverts  the  flow  of  such  water,  even  to  the 
injury  of  his  neighbor's  land,  is  not  liable  to  respond  in  damages. 

This  is  not  upon  the  principle  that  it  has  been  in  some  cases 
adopted,  that  the  land  owner  has  the  absolute  and  unqualified  prop- 
erty in  all  such  water  as  may  be  found  in  his  soil,  and  may  therefore 
do  what  he  pleases  with  it,  as  with  the  sand  and  rock  that  forms 
part  of  the  soil,  but  upon  the  same  general  principle  that  governs 
the  use  of  water  flowing  on  the  surface  in  well  defined  streams  or 
channels ;  that  is,  to  make  a  reasonable  use  of  it  for  domestic,  agri- 
cultural and  manufacturing  purposes  —  not  trenching,  however, 
upon  the  similar  rights  of  others. 

So  in  respect  to  water  percolating  through  the  soil,  the  land  ownef 
may  ordinarily  drain  his  land,  may  obstruct  the  usual  course  of  the 
flow  of  such  water  by  walls  for  cellars  and  other  purposes,  and  may 
dig  wells  and  use  the  water  for  domestic  and  agricultural  purposes 

The  test  is,  the  reasonableness  of  the  use  or  disposition  of  such 
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water;  and  ordinarily  that  is  a  question  of  fact  for  the  jnry  under 
the  instructions  of  the  court 

In  fayor  of  the  unqualified  and  absolute  right  of  the  land  owner 
to  dispose  of  all  such  water  as  he  finds  in  his  soil,  or  that  he  may 
draw  there  by  wells  dug  in  his  own  land,  it  is  urged,  that  he  cannot 
know  the  condition  of  the  water  beneath  the  surface,  the  changes 
that  take  place,  or  the  sources  of  supply  of  the  springs  and  wells  in 
the  adjoining  lands,  or  what  portion  is  drawn  from  his  own  soil  and 
what  was  originaUy  found  in  his  neighbor's,  and  therefore  that  there 
is  no  ground  for  presuming  a  mutual  agreement  between  the  land 
owners  in  ages  past  in  respect  to  such  underground  water,  or  for 
holding  a  right  to  have  been  acquired  by  use  or  acquiescence.  So  in 
the  leading  case  of  Aetan  y.  Blundell,  12  Mees.  &  Wels.  336. 

In  the  first  place,  we  do  not  understand  that  the  right  of  the 
riparian  owner  to  the  use  of  streams  of  water  running  upon  the 
surface  is  to  be  deduced  from  the  presumed  mutual  agreement  or 
acquiescence  of  land  owners,  but  rather  as  a  natural  right,  incident 
to  the  land,  to  partake  in  the  enjoyment  of  the  common  bounty  of 
Proyidence,  as  in  the  cases  of  light  and  air.  Dickinson  y.  Gancd  Co., 
7  Exch.  299 ;  Shury  y.  Piggot,  3  Bulst  339 ;  Chasemore  y.  Rich- 
ardSy  2  H.  &  N.  168  ;  Tyler  y.  Wilkinson,  4  Mas.  397. 

And  in  the  second  place,  although  it  may  be  true  that  in  the 
majority  of  cases  the  condition  of  the  water-flow  beneath  the  surface 
is  not  accurately  known,  yet  in  a  great  many  instances  its  general 
cx>urse,  from  the  slope  of  the  surface,  the  appearance  of  springs 
and  other  indications  of  water,  is  quite  obyious. 

Indeed,  this  doctrine  appears  to  embrace  that  large  class  of  cases 
where  the  water  flows  in  sight  upon  the  surface  in '  wet  seasons  of 
the  year,  but  not  to  such  an  extent  as  to  mark  a  regular  channel 
with  banks  and  sides,  and  also  where  the  water  moves  slowly,  but 
obviously,  through  boggy  and  swampy  lands  constituting  the  sources 
of  streams  and  rivers. 

The  doctrine,  in  fact,  would  justify  a  land  owner  in  intercepting 
and  diverting  the  water,  so  working  its  way  through  spongy  and 
swampy  land,  at  any  point  before  it  was  gathered  into  a  regular 
channel,  although  it  might  be  obvious  that  such  water  was  the 
source  of  a  stream  which  furnished  valuable  mill  sites,  even 
although  such  diversion  was  in  no  way  necessary  to  the  enjoymenl 
of  his  land. 

The  contrary  doctrine  in  respect  to  water  percolating  beneath  the 
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surface  is  established  in  this  State  in  the  well-oonaidered  case  of 
Bassett  y.  Salisbury  Manufacturing  Oampany  43  N.  H.  669;  and 
the  question  is,  whether  the  doctrine  of  that  case  applies  to  water 
which  appears  on  the  surface  in  the  season  of  melting  snow  and 
heavy  rains,  but  is  not  gathered  into  any  regular  channel  or  water- 
course, or  whether  such  water  stands  upon  the  footing  of  permanent 
streams  running  upon  the  surface  in  regular  channels.  If  upon  the 
latter  footing,  then  the  instructions  were  sufficiently  fayorable  to  the 
defendant. 

Upon  the  examination  of  the  cases  which  maintain  the  doctrine 
that  the  land  owner  may  dispose  of  the  water  precolating  beneath 
his  soil  as  he  pleases,  they  will  be  found  to  include  the  case  of  mere 
surface  water  not  gathered  into  streams. 

In  Rawstron  y.  Taylor y  11  Exch.  380,  it  is  laid  down  by  Pabke, 
Baron,  in  the  opinion  of  the  court,  that  in  the  case  of  common 
surface  water  rising  out  of  springy  or  boggy  ground,  and  flowing 
in  no  definite  channel,  although  contributing  to  the  supply  of  the 
plaintiff's  mill,  the  supply  being  merely  casual  and  the  water  having 
no  defined  course,  the  defendant  is  entitled  to  get  rid  of  it  as  he 
pleases. 

The  same  doctrine  is  announced  in  Broadbent  v.  Ramshoiham^  11 
Exch.  602,  which  was  an  action  for  diverting  water  on  defendant's 
land,  which  naturally  flowed  over  the  surface  of  a  hill  into  a  brook 
which  supplied  plaintiff's  mill.  The  court,  per  Aldebson,  Baron, 
says  the  right  of  the  plaintiff  cannot  extend  further  than  the  right 
of  the  flow  in  the  brook  itself,  and  to  the  water  flowing  in  some 
defined  natural  channel,  either  subterranean  or  on  the  surface,  com- 
municating directly  with  the  brook  itself.  No  doubt,  he  says,  all  the 
water  falling  from  heaven  and  shed  upon  the  surface  of  the  hill,  at 
the  foot  of  which  a  brook  runs,  must,  by  the  natural  force  of 
gravity,  find  its  way  to  the  bottom,  and  so  into  the  brook;  but 
this  does  not  prevent  the  owner  of  the  land  on  which  this  water 
falls,  from  dealing  with  it  as  he  may  please,  and  appropriating  it 
He  cannot,  it  is  true,  do  so  if  the  water  has  arrived  at,  and  is  flow- 
ing in  some  natural  channel  already  formed.  But  he  has  a  perfect 
right  to  appropriate  it  before  it  arrives  at  such  a  channel 

It  is  quite  clear  that  such  surface  water  is  put  upon  the  same 
footing,  as  water  percolating  beneath  the  surface ;  and  the  cases  are 
quite  numerous  that  show  it,  and  we  think  it  should  be  so  upon 
principle. 
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The  great  objection  to  applying  the  doctrine,  which  forbids  the 
diyendon  of  ronning  streams,  to  water  circulating  in  the  porea  of 
the  earth,  is,  that  if  applied  without  qualification  it  would,  to  a 
great  extent,  prevent  the  beneficial  enjoyment  and  improvement  of 
one's  own  land.  A  similar  efll^ect,  though  less  extensive,  would  be 
produced  by  applying  that  doctrine  to  mere  surface  water  not  gath* 
ered  into  any  regular  and  defined  channeL  In  many  cases  of 
springy  and  swampy  lands  the  water  moves  from  a  higher  to  a  lower 
level  over  a  wide  space,  which,  under  such  a  doctrine,  could  not  be 
drained  or  reclaimed.  So  in  case  of  rain  fidling  upon  the  side  of  a 
hill,  and  which  would  naturally  find  its  way  upon  the  surface  into 
a  brook  at  the  bottom,  such  a  doctrine  might  effectually  prevent  the 
improvement  of  very  extensive  tracts  of  lands. 

Again,  the  boundary  line  between  what  shall  be  deemed  under- 
ground percolation  and  mere  surface  water  would  often  be  extremely 
difficult  to  define,  and  from  that  source  serious  embarrassments 
might  arise.  From  the  nature  of  the  case,  then,  we  think  that  the 
line  is  properly  drawn  between  water  running  in  natural  streams 
with  well-defined  channels,  and  that  which  is  merely  spread  over 
the  surface  and  fiows  without  any  regular  course  or  channel,  or 
•circulates  under  the  surface  through  the  pores  of  the  earth. 

The  authorities  are  numerous  to  this  point,  besides  those  already 
•cited.  Among  them  are  3  Kenfs  Oom.  ^439,  note  2,  and  cases; 
Ashley  V.  Wolcotty  11  Oush.  192 ;  Luther  v.  Winnisimmet  (7o.,  9 
id.  171;  WheatlejfY.Baugh,  26  Penn.  St  628;  Buffum  v.  Harris, 
^  R  I.  243.  See,  also,  Ellis  y.  Duncany  21  Barb.  230 ;  Washb.  or 
Easem.  368,  and  cases  cited. 

These  authorities,  to  be  sure,  hold  generally  that,  in  respect  to 
mere  surface  and  underground  water,  not  gathered  into  streams,  the 
land  owner  where  it  is  found  has  the  unqualified  right  to  dispose 
of  it  as  he  pleases,  although  in  some  cases  the  right  appears  to  b*" 
limited  to  cases  where  it  is  dealt  with  in  the  improvement  of  sucr 
owner's  land  and  without  malice,  as  in  Wheathy  v.  Baughy  26  Penn. 
St  632. 

But  these  cases  concur  in  putting  all  water  not  gathered  into 
water-courses,  whether  upon  the  surface  or  underneath,  on  the 
same  footing ;  and  so  Ceut  we  think  they  are  right  As,  however,  the 
case  of  Basseit  v.  Salisbury  Manuf.  Co.  holds,  in  respect  to  water 
percolating  through  the  soil,  that  the  land  owner's  right  to  obstruct 
cr  divert  it  is  limited  to  what  is  necessary  in  the  reasonable  ase  of 
Vol.  IX.  —  36 
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his  own  land,  we  think  the  same  rule  must  be  applied  to  mere  snr* 
bee  water  not  gathered  into  a  stream. 

To  give  the  land  owner  the  absolute  and  unqualified  right  of 
disposing  of  such  water  would,  in  many  instances,  be  productiTe  of 
great  mischief  to  his  neighbors,  and  lead  to  interminable  struggle! 
between  them ;  for  the  same  power  to  deal  with  such  water  would 
exist  in  each  land  owner  when  it  was  on  his  land. 

In  many  instances  the  water  would  assume  so  much  of  the  char- 
acter of  a  natural  water-course  as  to  make  the  application  of  such 
a  doctrine  odious  and  unjust,  while,  at  the  same  time,  a  total  want 
of  power  to  modify  siich  flow  to  meet  the  necessities  of  the  land 
owner  would  often  stand  in  the  way  of  valuable  improTements 
which  might  be  made  without  serious  detriment  to  any  one. 

The  doctrine  which  we  maintain  adapts  itself  to  the  ever  yarying 
circumstauces  of  each  particular  case,  from  that  which  makes  a 
near  approach  to  a  natural  water-course,  down  by  imperceptible 
gradations  to  the  case  of  mere  percolation,  giving  to  each  land 
owner,  while  in  the  reasonable  use  and  improvement  of  his  land, 
the  right  to  make  reasonable  modifications  of  the  fiow  of  such  water 
in  and  upon  his  land. 

In  determining  this  question  all  the  oiroumstanoes  of  the  case 
would  of  course  be  considered ;  and  among  them  the  nature  and 
importance  of  the  improvements  sought  to  be  made,  the  extent  of 
the  interference  with  the  water,  and  the  amount  of  injury  done  to 
the  other  land  owners  as  compared  with  the  value  of  such  improve- 
ments, and  also  whether  such  injury  pould  or  could  not  have  been 
reasonably  foreseen. 

Ordinarily  a  land  owner  may  dig  a  well  upon  his  own  laud,  even 
though,  by  percolation,  it  draws  the  water  from  his  neighbor's  land,, 
'jr  even  his  well ;  but  it  would  present  a  very  diflEerent  question  if 
^he  well  was  dug  by  him  with  the  express  purpose  of  transferring 
the  water  in  his  neighbor's  spring  or  well  to  his  own,  and  knowing 
that  this  would  be  the  result. 

So,  too,  the  owner  of  extensive  swamp  lands,  which  are  the  source 
of  a  river  furnishing  valuable  mill  sites,  might  reasonably  be 
allowed  to  drain  it  by  bringing  the  water  into  one  channel,  when  it 
might  be  regarded  as  unreasonable  to  divert  it  entirely  from  itt 
natural  course. 

So,  also,  excavations  maliciously  made  in  one's  own  land,  with  m 
view  to  destroy  a  spring  or  well  in  his  neighbor's  land,  could  not  be 
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rqpurded  as  reasonable ;  and  there  would  be  much  ground  for  hold- 
iag  that  if  the  spring  or  well  in  his  neighbor's  land  could  bt 
j^reserved  without  material  detriment  to  the  land  owner  making 
mich  ezcavationSy  it  would  be  eyidenoe  of  malice^  or  such  negligence 
as  to  be  equivalent  to  malice.     WheatUy  v.  Baugh,  25  Penn.  St  532. 

In  the  case  before  us,  the  instructions  asked  for  by  the  defendant 
aflsumed  that  he  had  the  absolute  and  unqualified  right  to  dispose 
of  this  water  as  he  pleased,  while  the  instructions  given  assumed 
that  if  the  state  of  things  proved  had  existed  from  time  beyond 
memory..the  defendant  had  no  right  at  all  to  stop  the  flow  of  this 
water  over  his  land,  and  thus  cause  it  to  flow  over  the  plaintiff's 
land. 

If  this  was  mere  sur&ce  water  not  gathered  into  a  water-course, 
as  we  should  infer  it  was  from  the  case,  the  instructions  upon  the 
principles  we  have  stated  are  erroneous,  unless  the  plaintiff  had 
acquired  a  right  by  prescription  to  have  water  flow  over  the  defend* 
anf  s  land.  On  that  point,  to  constitute  a  title  by  prescription  there 
must  have  been  an  adverse  user  under  a  claim  of  right  for  twenty 
years  or  more ;  but  here  there  has  been  no  such  user ;  the  defendant 
has  merely  permitted  the  surfiEice  water  casually  on  his  land  to  flow 
off  over  it  It  does  not  appear  that  the  plaintiff  has  claimed  or 
exercised  a  right  to  discharge  the  water  on  his  land  upon  the 
defendant's  land,  or  that  he  has  ever  done  any  act  or  put  himself  in 
a  situation  by  reason  of  which  the  defendant  could  maintain  a 
suit  against  him,  and  thus  interrupt  a  process  of  gaining  title  by 
prescription. 

It  is  true  that  some  water  which  had  gathered  on  the  plaintiff'; 
land  may  have  passed  off  in  the  same  way  over  the  defendant's  land, 
but  if  it  did,  it  was  by  no  act  of  the  plaintiff,  nor  under  any  claim 
of  right  by  him.  So  the  fact  that  this  water  had  passed  over 
defendant's  land  for  more  than  twenty  years  does  not  change  its 
character  and  make  it  a  water-course. 

In  Wood  V.  Waud,  3  Exch.  778,  the  court  holds  that  the  nght  to 
water-courses,  arising  from  enjoyment,  is  not  the  same  in  respect  to 
TMtural  and  artificial  water-courses — holding  that  as  to  the  latter 
the  right  must  depend  upon  their  character,  whether  of  a  permanent 
or  temporary  nature,  and  upon  the  circumstances  under  which  thev 
are  created ;  and,  by  way  of  illustration,  say  that  the  flow  of  watei 
from  a  drain,  for  the  purpose  of  agricultural  improvements,  fo: 
twenty  years,  could  not  give  a  right  to  a  neighbor  so  as  to  precladf 
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the  proprietor  from  altering  the  level  of  his  drains  for  the  greater 
improyement  of  his  land. 

This  precise  case  arose  in  Qreatrez  r.  Rayward,  8  Exch.  291,  and 
was  settled  in  accordance  with  this  doctrine  of  Wood  y.  Waud, 
The  same  doctrine  was  applied  in  the  case  of  drains  for  mining 
purposes^  in  Arhwright  y.  Odli  5  Mees.  &  Wels.  203.  In  these 
cases,  from  the  temporary  nature  of  such  drains  and  artificial  water- 
courses^  is  deduced  the  inference  that  the  use  of  the  water  dis- 
charged by  them  could  not  haye  been  enjoyed  as  matter  of  right. 
See  Wood  y.  Waud,  3  Exch.  778. 

In  the  subsequent  case  of  Rawstron  y.  Taylor^  11  Exch.  369^  sur- 
face water  on  defendant's  land,  for  more  than  twenty  years,  had 
flowed  oyer  land  of  the  plaintiff  into  his  water-course,  and  he  had 
used  it ;  but  it  was  held  that  plaintiff  could  maintain  no  action 
against  defendant  for  diyerting  it  on  his  own  land. 

In  respect  to  water  percolating  beneath  the  surface,  the  tendency 
^f  the  authorities  is  against  acquiring  a  right  by  prescription.  The 
use  of  such  water  upon  one's  own  land  is  apparently  rightful,  and 
is  no  such  inyasion  of  the  rights  of  the  adjoining  owner  as  would 
enable  him  to  maintain  a  suit,  for  it  would  be  impossible  to  know 
!/hat  he  was  drawing  water  from  his  neighbor's  land.  Washb.  on 
Easem.  3S4-390,  and  cases  cited.  In  this  respect,  water  that  comei 
to  the  surface  stands  on  a  different  footing,  and  yet,  in  general, 
ihey  are  goyemed  by  the  same  rules. 

There  may  doubtless  be  cases  where  rights  may  be  acquired  by 
user  in  respect  to  such  surface  water,  as  in  the  case  of  eayes-drip ; 
but  it  can  be  only  when  the  use  is  adverse,  and  such  as  to  give 
notice  to  the  party  against  whom  the  right  is  acquired.  In  the 
case  before  us,  however,  no  right  of  the  defendant  was  invaded  by 
any  act  of  the  plaintiff.  He,  the  defendant,  simply  permitted  the 
water  gathered  by  the  roadside  to  flow  over  his  land,  and  so  long  as 
he  did  so  he  could' maintain  no  action  against  any  one ;  and  we 
think  the  plaintiff  had  gained  no  right  by  prescription  to  have  thii 
water  flow  over  the  defendant's  land,  and  there  must  be 

A  new  trial 
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QrtmOMf  Y.  ^Vwielt,  18 Plok.  117;  BoaXh y.  i^HwoB,  90  Conn.  688;  (^mifiOd  y.  WQmm^ 88- 
Vt.  888;  BXUb  y.  Dmean^  81  B«rb.  880.  which  was  affirmed  by  the  ooiut  of  appeals  In 
1884  bat  not  reported;  Bodol^'t  JBe'tv  y.iroyor,  etc, 4  N.Y.  185:  Ooodole  y.  Tumt^ 
88  Id.  488;  irHMtfey  y.  Baii0fc,  86  Penn.  St.  888;  HiMeman  y.  BnicMkort,  46  Id.  818;. 
ffirfcery.  BoiCoii 48 IToine A. it., 8  Gush.  107;  If oifary.Oiildicwa, 7 Ney. 868. 

But  the  owner  of  land  oannot  out  off  the  supply  of  percolating  water  firom  hib 
neighbor's  spring  or  well,  through  malice  and  without  JusUflable  purpose.    Gneenlec^ 
y.  FrcmeUM^  18  Pick.  117;  WheaOBU y.  Bauah« 86 Penn.  Bt.  888;  Boaih  y.  I>riMoB,ao Oonn.. 
888.   But  see  to  the  contrary,  OtatfiOa  y.  WHmm^  88  T t.  48. 

The  doctrine  of  percolating  waters  does  not  apply  to  subterranean  waters  haying- 
certain  definite  channels.  They  are  goyemed  by  the  same  rule  as  surface  streams. 
SaOih  y.  Adorns,  8  Paige,  486,  BoaOi^,DriK(A,wipn3L 

The  doctrine  of  prescription  has  no  application  to  percolating  waters.  OTkuemorv 
y.  Riehard^  8 H.  ft  N.  186:  5  id.  968;  IngraShaim  y. flUtcMnstm,  8  Oonn.  684;  JVosfar  y. 
Brvion,  18 Ohio,  811;  TFAeotlev y.  Bauoli, 86 Penn.  St.  888;  Boaih  y.  i^HscoB,  20 Oonn. 688. 

Percolating  waters,  and  waters  of  a  casual  and  temporary  character  which  spread 
oyer  the  surface,  are  goyemed  by  the  same  general  principles.  While  the  superior  heri- 
tor has  a  natural  easement  to  haye  the  water  which  falls  upon  his  lands  flow  off  the 
■nme  upon  the  lands  of  an  adjoining  heritor  below,  he  cannot  by  a  system  of  dralnage- 
ooUect  the  water  and  precipitate  it  upon  the  land  below.  amXOi  y.  IConrfefc,  7  C.  B,  616 : 
XXeMnstmy. CfXmof  WoreaiUr, 7Allen,18;  Aifler  y.  Peefc,  18  Ohio  St. 884;  Iffltor y. Lau^ 
IHUK,  4n  Penn.  164. 

But  the  inferior  heritor  has  no  absolute  right  to  the  surface  water  from  the  land  of 
the  upper  heritor  unless  it  is  gathered  into  a  weU-deflned  channeL  iMther  y.  Win* 
fOtimmet  do.,  8  Gush.  174 ;  Atihiey  y.  ITolcott,  U  id.  198.  Dmno,  0.  J.,  says  In  OoodtOe  y. 
2\if(2e,20N.  T.  468:  "In  respect  to  the  running  off  of  surface  water,  caused  by  rain  or 
mow,  I  know  of  no  principle  which  will  preyent  the  owner  of  land  fjrom  fllling  up  the 
wet  and  marshy  places  on  his  own  soU  for  Its  amelioration  and  his  own  adyantage, 
because  his  neighbor's  land  is  so  situated  as  to  be  inconyenienoed  by  It."  And  to  the 
name  effect  is  Botbltby  y.  Speer,  8  Troom,  861.  And  this  is  equally  applicable  either  to 
the  superior  or  inferior  heritor.  The  Inferior  heritor  may,  by  improylng  his  land, 
obstruct  the  flow  of  the  surface  water  firom  the  upper  land.  Park$  y.  JTeioburyport,  18 
Gray,  28 ;  Diekinmm  y.  WoreeaUr^  7  Allen,  18 ;  Hoyt  y.  Hudaon,  87  Wis.  666.  And  the  pas- 
sage of  the  surface  water  oyer  land  for  twenty  years  will  not  create  a  prescription.  lb. 

Owners  may  drain  their  own  land  Into  a  stjream  running  through  it,  and  if  Inferior 
heritors  or  mill  owners  are  thereby  InJared,  It  is  damnum  aimque  Iniuria,  MiUer  y. 
Laubcbth, 47 Penn.  154;  Waffia  y.  JT.  T.CentnlB,  B,  Oo., 68 Barb. 418;  Bawstron y.  Taih 
lor,  llBzch.269. 

The  owner  of  land  haying  a  well  upon  It  has  the  right  to  clear  out  and  tube  the  well, 
and  if  he  does  not  change  the  natural  course  of  the  outlet,  he  wiU  not  be  liable  for 
Injuries  occasioned  to  a  lower  owner  by  an  Increased  flow  of  water.  Waffie  y.  Porter 
81  Baib.  ISO.— Bar. 
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(fiOK.  H.47i.)' 

ft 

Wbflire  the  payee  of  a  promiisory  note  transfers  it  to  a  bona  fide  p 
before  matoritj,  bat  doee  not  indorse  it  until  after  mataiitj  or  until  %IMI 
the  porchaaer  has  notice  of  a  defense,  such  indorsement  doee  not  relate  bacc, 
but  the  purchaser  holds  the  note  subject  to  all  the  equities  between  tiie  od^^ 

•  inal  Darties. 

.  Action  of  assumpsit  by  indorsee  against  Whi  taker  on  a  proftniusory 
note  made  by  him  for  lOO^  dated  October  3, 1868,  payable  sixty  days 
after  date  to  one  Stinson,  or  order,  and  indorsed  by  him  \l.  blank. 
'  The  defense  was  fraud  and  want  of  consideration,  and  that  the 
plaintiff  had  knowledge  thereof  before  the  indorsement  to  him. 
There  was  eyidence  that  the  note  was  given  to  the  payee  for  a  recipe 
for  making  fluid  gas ;  that  said  recipe  was  worthless,  and  that 
defendant  was  induced  to  purchase  it  and  to  give  the  note  by  fraud 
on  the  part  of  Stinson;  also  that  Stinson  sold  and  delivered  the 
note  to  the  plaintiff  for  a  yaluable  consideration  within  h  few  days 
from  its  date,  but  that  it  was  not  indorsed  by  Stinson  until  some 
time  afterward,  but  whether  before  or  after  due  did  not  appear.  It 
was  also  shown  that  before  such  indorsement,  but  aftei  the  sale  and 
delivery,  plaintiff  had  notice  that  there  was  a  want  of  consideration. 
The  court  ruled  that  if  the  plaintiff  bought  the  note  in  good  faith, 
before  it  was  due,  for  a  valuable  consideration,  and  it  iras  delivered 
to  him,  but  wai  not  indorsed  before  it  became  due,  oi  before  plain- 
tiff had  notice  of  the  want  of  consideration,  it  would,  in  his  hands, 
be  open  to  any  defense  that  might  have  been  set  up  against  the 
payee.  Plaintiff  excepted  to  this  ruling.  Verdict  for  defendanti 
which  the  plaintiff  moved  to  set  aside. 

a.W*d  B.  D.  Rand  and  Farrdt  Son,  for  plaintifi: 

H.d  O  A.  Bingham^  for  defendant 

Smith,  J.    Southard  v.  Potter^  43  N.  H.  379,  is  an  authority  ft>i 
the  defendant.    Two  subsequent  decisions  in  this  counti  v,  LanauUr 
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National  Bank  y.  Taylor,  100  Mass.  18;  1  Am.  Bep.  71 ;  Haskell  v. 
MiicheUy  53  Me.  468,  and  one  in  England,  Whistler  v.  Foster,  14  G. 
C.  N.  S.  248y  are  to  the  same  effect  See,  also,  Oilbert  v.  Sharp,  2 
Lans.  412.  The  ground  of  these  decisions  seems  to  be,  .^hat  the 
holder,  when  undertaking  to  enforce  against  the  maker  a  note  which 
was  valueless  in  the  hands  of  the  original  payee,  is  claiming  the 
benefit  of  an  exception  to  the  general  rule  of  the  common  law,  and 
must  fail  unless  he  brings  himself  fully  within  the  limits  of  that 
exception.  Ordinarily  the  assignee  of  a  chose  in  action  has.  no 
greater  rights  than  his  assignor.  The  superior  right  claimed  for 
the  holder  of  negotiable  paper  can  rest  only  *^  upon  the  custom  of 
merchants,  and  the  statute  of  3  and  4  Anne,  chapter  9J*  An  excep- 
tion is  thereby  made  in  favor  of  those  who  take  notes  by  indorsement, 
for  value,  before  maturity,  and  without  notice  of  any  defense.  Until 
the  note  is  indorsed,  the  holder  is  not  an  indorsee.  If  it  is  not 
indorsed  till  after  maturity,  he  cannot  be  said  to  have  taken  the 
note  **  by  indorsement^'  before  maturity.  So,  too,  if  the  note  is  not 
indorsed  till  after  the  purchaser  had  notice  of  a  defense,  he  cannot 
be  said  to  have  taken  the  note  by  indorsement  without  notice  of 
any  defense.  Before  he  had  obtained  the  indorsement,  he  was  not 
within  the  protection  of  the  law-merchant,  ^^  and  when  he  did 
obtain  it,  he  had  notice  that  he  could  not  gain  any  title "  to  the 
note  on  account  of  its  original  invalidity. 

As  this  reasoning  seems  to  us  correct,  we  are  disposed  to  follow 
the  above  authorities,  rather  than  Baggarly  v.  Oaither,  2  Jones' 
£q.  80,  cited  by  the  plaintiffl 

A  broader  view  of  the  case  does  not  aid  the  plaintifll  It  may 
have  been  an  act  of  negligence  in  the  defendant  to  allow  an  invalid 
note  to  go  out  to  the  world  with  his  signature  upon  it  But  to 
recover  against  the  defendant  on  the  ground  of  negligence  the 
plaintiff  must  prove  (among  other  things)  that  no  want  of  ordinary 
eare  on  his  own  part  contributed  directly  to  produce  the  injury  com- 
plained of.  A  jury  would  hardly  find  that  a  purchaser  exercises 
ordinary  care,  in  relying  upon  the  validity  of  a  negotiable  note 
which  tiie  payee  does  not  indorse  at  the  time  of  sale  and  delivery 
^A  fiulnre  to  indorse  a  note  ought  to  put  the  purchaser  on  his 
foaid,  as  much  as  a  failure  to  collect  it  at  maturity." 

Judanujit  an  the  verdict* 
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ifiON.ILML) 

P^HmUmidMUL    Bight i^wkUno to earming»{fniikh&rdUUL 

jL  widowed  mother  is  entitled  to  the  eervioes  and  earnings  of  her  minor  child 
01  it  be  not  emancipated  and  have  no  other  guardian)  to  the  same  extent  m§ 
Iho  tuber  would  be  entitled  to  them  it  alive. 

AonoN  of  assumpsit  by  Hammond  against  Mary  Corbett  and 
irastee  to  recoyer  the  price  of  wood  famished  her  for  her  own  use. 
Mrs.  Gorbett  was  a  widow,  having  a  son  about  sixteen  years  of  age 
who  worked  for  the  trustee,  and  to  whom  the  trustee  was  indebted 
to  the  amount  of  $60  for  wages  for  said  work.  It  did  not  appear 
that  said  minor  had  a  guardian  or  had  ever  been  emancipated* 
Verdict  for  the  plMntif!,  but  the  question  as  to  the  trustee's  liability 
was  reserred. 

Dudley^  for  plaintifEl 

FUteher  dk  Heywood^  for  trustee. 

The  trustee  cannot  be  held,  unless  the  principal  defendant  could 
have  sustained  an  action  against  the  trustee,  and  have  had  the  fruits 
of  it  as  her  own,  and  the  agreed  facts  of  the  case  ^vill  warrant  no 
such  conclusion.  A  father  is  under  different  obligations,  and  has 
different  rights  from  a  mother.  Riley  y.  Jamesofif  15  Mass.  274 ; 
Nightingale  y.  Withington,  3  N.  H.  29,  and  authorities  there  cited ; 
Jenness  y.  Emerson^  16  id.  486.  The  case  of  Pray  y.  Oorham, 
31  Me.  242,  is  a  case  directly  in  point  In  that  case,  Shepley, 
0.  J.,  says :  '*  A  minor  child  may  consent  to  become  the  servant  of 
the  mother,  and  she  may  make  a  contract  with  another  person  for 
his  services,  as  she  would  for  the  services  of  any  other  person  who 
had,  for  the  time  being,  become  her  servant,  and  may,  in  such  case, 
recoyer  for  those  services.  But  if  it  be  intended  to  declare  that  the 
mother,  after  the  death  of  the  father,  is  entitled  to  the  earnings  of 
the  minor  child,  in  the  same  manner  as  the  father,  while  alive,  was 
entitled  to  them,  the  position  cannot  be  sustained.''  See,  also,  Shaw 
V.  Pearce,  4  Binn.  487,  and  authorities  there  cited. 

It  does  not  appear,  in  this  case,  that  the  mother  was  supporting 
*^he  child,  or  that  the  child  was  at  work  for  the  mother. 
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FosraB,  J.  ''The  father/'  says  BlAokstone,  '^ has  the  benefit  of 
his  okildnen's  labor  while  they  liye  with  him  and  are  maintained  by 
him;  bet  this  is  no  more  than  he  is  entitled  to  from  his  apprentices 
or  servants.''    1  BL  Goul  453. 

Woods,  J^  in  Jmness  y.  JBrner^an,  15  N.  H.  488,  says:  '*It  may 
be  safely  stated,  as  a  general  rule,  that  parents  are  under  ol:  ligation 
to  support  their  minor  children,  and  in  some  degree  liable  for  theilr 
education  and  entitled  to  their  earnings.  *  *  *  Whether  the 
i^neral  rule  will  apply  to  the  mother  in  all  oases  where  the  father 
las  deceased,  we  need  not  settle  in  this  case." 

Mr.  Ohancellor  Kent  says:  ''In  consequence  of  the  obligation  of 
lie  father  to  provide  for  the  maintenance,  and,  in  some  qualified 
legree,  for  the  education  of  his  infant  children,  he  is  entitled  to  the 
mstody  of  their  persons,  and  the  value  of  their  labor  and  services." 
\  Kent's  Com.  ♦lOS. 

"  By  the  common  law,  it  is  the  duty  of  parents  to  support  their 
ainor  children.  This  duiy  is  founded  on  the  law  of  nature.*' 
Reeves'  Dom.  Bel.  283.  "Whoever  had  been  the  instrument  of 
giving  life  to  a  being  incapable  of  supporting  itself,  is  bound  by 
the  law  of  morality  to  support  such  being  during  such  incapacity." 
"  When  such  incapacity  ceases,  the  obligation  is  at  an  end."  He 
then  states  that  the  usual  limit  of  such  incapacity  is  twenty-one 
years.    Reeves'  Dom.  Rel.  283.  ^ 

In  Nightingale  v.  Withington,  15  Mass.  272,  it  is  saiu:  "The 
father,  and  in  case  of  his  death,  the  mother,  is  entitled  to  the  earn- 
ings of  their  minor  children."  Remarking  upon  which  expression, 
Woods,  J.,  in  Jenness  v.  Emerson,  eupray  says:  "  The  right  must  be 
founded  upon  the  obligations  of  the  parents  to  sustain  and  support 
their  children,  which  obligation  is  compensated  by  a  right  to  their 
services,  or  to  the  fruits  of  them,  if  by  their  permission  they  are 
employed  by  other  persons.  But  when  the  father  has  discharged 
himself  of  the  obligation  to  support  the  child,  or  has  obliged  the 
child  to  support  himself,  there  is  no  principle  but  that  of  slavery 
which  continues  his  right  to  receive  the  earnings  of  his  child's 
labor." 

In  Dedham  v.  Natiek,  16  Mass.  135,  Wildb,  J.,  remarks :  "  The- 
mother,  after  the  death  of  the  father,  remains  the  head  of  tho 
family.  She  has  the  like  control  over  the  minor  children  as  he  ha<l 
when  living.    She  is  bound  to  support  them,  if  of  sufficient  ability." 

In  HiUeborough  v.  Deering,  4  N.  H.  95,  speaking  of  unemancipatod 
Vol.  IX.  —  37 
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minor  ohildren,  Rlojulrdsos,  0.  J^  says:  ^'By  the  oommon  law, 
and  independent  of  the  statute,  saoh  children  are  entitled  and  har^ 
a  perfect  right  to  support  firom  their  parents;  and  oorrelatiTe  to 
this  duiy  of  maintaining  their  offspring  is  the  right  of  parents  to 
the  serrices  and  earnings  of  their  children,  so  long  as  the  bitter 
remain  under  their  control.''  He  speaks  of  parents  without  distin^ 
tion  or  preference ;  but  the  case  did  not  require  any  reference  to  the 
duties  and  rights  of  a  mother. 

In  an  earlier  case  {Riley  y.  Jameson,  3  N.  H.  29),  the  same  distin- 
guished chief  justice,  in  expressing  the  opinion  of  the  court,  had 
said :  '*  A  mother  stands  on  different  ground  from  the  father  in 
respect  to  her  children ;"  and  saying  this,  he  had  but  followed  and 
indorsed  the  authority  and  the  dicta  of  numerous  cases  and  many 
text  writers,  in  which,  and  by  whom,  the  general  proposition  is 
stated,  but  without  reference  to  any  reason  or  argument  in  support 
of  it 

But  he  goes  on  to  say :  ^  She  is  bound  to  support  her  children 
only  when  she  is  of  suflKcient  ability,  and  they  stand  in  need  of 
relief."  [A  yery  wise  and  practical  test,  as  £Etr  as  the  first  branch 
of  the  proposition  is  applied.]  "  While  a  mother  actually  supports 
her  minor  children  at  her  own  expense,  she  is  entitled  to  their  ser» 
yices,  and  they  may  perhaps  be  presumed  to  be  in  her  employment 

In  I%e  People  y.  Mercein,  3  Hill,  408,  it  is  said :  ''  The  father 
is  entitled  to*the  benefit  of  his  child's  labor  while  it  liyes  with  him 
and  is  maintained  by  him ;  while  the  mother,  as  such,  is  entitled  to 
no  power  oyer  it,  but  only  to  reyerence  and  respect,"  which  is  but 
the  language  of  Blackstone,  in  the  concluding  part  of  the  passage 
already  quoted  from  that  author. 

The  court  in  that  case  went  further  than  many  tribunals  haye 
gone,  in  attempting  to  furnish  a  reason  for  the  distinction  between 
the  rights  of  the  father  and  mother  in  this  respect,  and  it  is  placed 
distinctly  upon  the  ground  stated  by  Blackstone  (1  Bl.  Com.  468), 
that  *^  the  yery  being  or  legal  existence  of  the  woman  is  suspended 
during  the  marriage,  or,  at  least,  is  incorporated  and  consolidated 
into  that  of  the  husband,"  a  reason  which,  of  course,  cannot  apply 
to  the  condition  of  widowhood. 

In  Pray  y.  Gorham,  31  Me.  240,  it  was  said  by  Shbplbt  .  0.  J. : 
''A  minor  child  may  consent  to  become  the  seryant  of  the  *nother; 
and  she  may  make  a  contract  with  another  persor  for  his  seryioes^ 
as  she  would  for  the  seryioes  of  any  other  person  wn  j  had  for  the 
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time  being  beoome  her  seryanty  and  ma;  n  such  oaae  reooyer  for 
.  thofle  flenrkeB  (dting  Olapp  y.  Chreeny  10  Meta  439).  If  it  be  intended 
to  defjlare  that  the  mother,  afber  the  death  of  the  father,  is  entitled 
to  the  earnings  of  a  minor  ohild,  in  the  same  manner  as  the  father 
while  alive  toas  entitled  to  them^  the  position  cannot  be  snstidned.'' 

Thus,  again,  we  haye  the  broad  assertion  of  a  proposition,  for  the 
foundation  of  which  no  rule  or  reason  is  expressed.  If  the  mother, 
after  the  father's  death,  is  not  entitled  to  the  earnings  of  a  minor 
child,  ^  in  the  same  manner  as  the  father,  while  aliye,  was  entitled 
to  them,"  why  is  she  not  so  entitled  ?  Is  she  entitled  in  any  man- 
ner? and  if  so,  in  what  manner?  Pray  y.  Oorham  was  decided 
twenty  years  ago.  A  long  series  of  prior  conflicting  decisions  had . 
been  made,  and  the  court  could  not  haye  been  unmindful  of  them. 

It  is  unsatisfactory  and  discouraging  to  And  a  great  practical  ques- 
tion, of  so  much  importance,  disposed  of  in  such  an  off-hand  way ; 
and  yet,  because  it  asserts  a  certain  condition  of  the  law  as  unques- 
tionably existing,  for  which  no  argument  in  reason,  nor  certain 
foundation  in  authority,  is  presented,  to  find,  also,  that  the  case  has 
been,  for  twenty  years,  relied  upon  as  sustaining  the  proposition 
that  a  widowed  mother  is  not  exactly  entitled  to  her  minor  child's 
wages. 

But  in  1859  occurred  the  case  of  Snediher  y.  JSveringham,  in  Ne^ 
Jersey,  8  Dutch.  143,  which  was  an  action  in  which  the  widowed 
mother  of  a  minor  child  claimed  the  child's  earnings;  and  the  ques- 
tion was  whether  by  the  terms  of  the  contract  made  by  the  mother. 
the  child's  wages  were,  or  not,  to  be  paid  directly  to  the  child.  Three 
judges  deliyered  opinions  seriatim^  all  concurring  with  Haikss,  J., 
in  this :  ''  That  parents  are  bound  to  maintain  their  children,  and 
are  entitled  to  their  seryices  during  minority,  is  a  proposition 
too  plain  to  be  denied.  The  law  considering  the  child  as  the  seryant 
of  the  parent,  and  as  laboring  for  him,  although  in  the  actual  em- 
ployment of  another,  the  wages  earned  belong  to  and  may  be 
recoyered  by,  and  in  the  name  of,  the  parent." 

So,  also,  in  Campbells.  Campbell,  3  Stockt.  Oh.  272,  it  is  said :  ''In 
New  Jersey,  the  mother,  upon  the  death  of  the  father,  is  entitled,  m 
the  natural  guardian,  to  the  earnings  of  her  children  during  their 
minority,"  unless  she  emancipate  them,  or  permit  them  to  receiye 
and  inyest  their  own  earnings.  I  am  unable  to  discoyer  any  statute 
of  New  Jersey  whereby  the  law  in  this  respect  is  made  peculiar  to 
ttiat  locality. 
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OomtnonweaUh  t.  Murraj/y  4  Binn.  487>  was  habeas  corpus,  in 
which  the  qaestion  before  the  court  related  to  the  widowed  mother'a 
rght  to  the  onstody  of  her  son,  aged  eighteen,  who  had  enlisted  in 
the  United  States  navy  without  her  consent.  The  constitutionality 
of  the  act  of  congress  under  which  the  boy  enlisted  is  considered 
and  sustained ;  and  it  is  held  that  the  minor's  contract  of  enlistment 
may  be  regarded  as  in  fulfillment  of  ^'a  right  act,''  *  *  *  ''a 
duty  which  he  owes  to  his  country,"  and  so  he  may  not  jayoid  the 
contract. 

The  opinion  of  the  court  was  delirered  by  Yeatbs,  J.,  and  the 
only  remark  pertinent  to  this  inquiry  is  ^^  merely  this  and  nothing 
more:"  ^'The  father  is  entitled  to  the  services  of  his  sons  while 
they  liye  with  him ;  but,  howeyer  strange  it  may  appear,  the  mother 
has  no  such  right."  In  support  of  which  proposition  he  cites  Wood's 
Inst  64, 1  Bl.  Com.  453,  and  1  Wooddes,  451. 

The  substance  of  Judge  Beeyes'  deductions  is,  that  parents  are 
bound,  because  they  gaye  them  being,  to  support  their  minor  chil- 
dren ;  that  the  father  must  do  this  in  any  eyent,  and  has  the  abso- 
lute right  to  their  earnings,  while  the  widowed  mother  is  only  bound 
to  support  the  minor  when  it  is  necessary  she  should- that  is,  when 
the  minor  has  not  sufficient  property,  independent  of  his  earnings, 
to  support  himself;  but  that  wbeneyer  she  is  bound  to  support  him, 
she  has  the  same  right  as  the  father  has  to  his  earnings.  Beeyes' 
Dom.  Bel.  283,  290,  291,  295,  319,  324,  343. 

These  references  illustrate  the  confused  exposition  of  the  law  in 
fhe  respect  of  our  present  inquiry,  and  to  proceed  further  in  the 
same  direction  would  probably  be  to  find  ^'confusion  worse  con- 
founded." 

It  will  probably  be  found,  upon  a  critical  examination,  that  in  a 
majoriiy  of  the  cases  the  right  of  either  parent  to  control  the  ser- 
yices  and  earnings  of  the  minor  child  is  placed  upon  the  doctrine  of 
compensation — as,  to  some  extent,  an  equiyalent  for  the  parent's 
obligation  to  support  and  maintain  the  child. 

But  we  haye  recently  re-affirmed  the  doctrine  in  this  State,  that, 
except  by  the  operation  of  the  poor  laws,  a  parent  is  under  no  legal 
obligation  to  maintain  his  minor  child.  KelUy  y.  Davis,  4 1  N.  H. 
187.  See,  to  the  same  effect,  1  BL  Com.  449 ;  Mortimore  y.  Wright 
6  Mees.  &  Wels.  488 ;  Bazeley  y.  Forder,  L.  B.,  3  Q.  B.  565. 

Our  statute,  proyiding  for  the  re-imbursement  of  towns  foi  8up« 
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idiee  f umished  to  paapers,  imposes  the  duty  of  maintenance  as  well 
fkfon  the  mother  as  the  father.    Oen.  Stats.,  eh.  74,  §  8. 

It  follows,  then,  that  in  so  far  as  the  right  of  the  child's  services 
IB  to  be  regarded  as  compensation  for  the  obligation  of  the  parent  to 
f«)-imbur8e  the  town  for  supplies  furnished  the  child,  the  father  ai^d 
the  mother  stand  on  precisely  the  same  ground  in  this  respect; 
while  neither  father  nor  mother  is  entitled  to  the  services  of  the 
minor  child,  upon  this  principle  of  compensation,  if  they  are  them- 
selves so  poor  as  to  be  unable  to  support  the  child;  since  the  statute 
imposes  the  obligation  of  support  only  upon  ^^ relations"  of  the  poor 
person  ^^  of  sufficient  ability ; "  and,  therefore,  the  poorer  the  parent, 
the  less  is  he  or  she  entitled  to  the  child's  wages. 

Now  all  this  is  extremely  unsatisfactory  for  the  reasons  already 
saggested,  but  more  particularly  because,  under  the  statute,  children 
mr  grandchildren,  and  parents  or  grandparents,  of  sufficient  ability, 
ftre  liable  to  maintain  the  child  or  grandchild  in  the  one  case,  and 
the  parent  or  grandparent  in  the  other.  And  if  the  right  to  the 
flervices  should  follow  the  liability  under  the  pauper  act,  the  chil- 
dren would  have  a  right  to  the  services  of  the  parents  and  grand- 
2>arents;  and  the  grandparents  the  right  to  the  services  of  the 
grandchild  as  well  as  the  parents  to  the  services  of  the  children. 

In  short,  this  doctrine  seems  to  be  repugnant  to  the  reason  and 
the  logic  of  the  law,  and,  if  it  has  been  assented  to  thus  far,  it  should 
now  be  repudiated.  We  therefore  lay  the  proper  statute  out  of  the 
way  of  this  consideration. 

Must  we  come  back,  then,  to  the  "  principle  of  slavery,"  as  that 
apon  which  the  parent  is  entitled  to  the  child's  wages?  And,  if  so, 
must  we  adopt  the  result  of  Mr.  Chief  Justice  Richardson,  in 
Bihff  V.  Jameson,  that  *^  a  mother  stands  on  different  gruund  from 
A  father,  in  respect  to  her  children,"  and  the  proposition  of  Black- 
stone,  that  '^a  mother,  as  such,  is  entitled  to  no  power,  but  only  to 
reverence  and  respect?"  Or  shall  we  adopt  the  contrary  conclusion 
of  Mr.  Justice  Wildb,  in  Dedham  v.  Natick,  that ''  the  mother,  after 
the  death  of  the  father,  remains  the  head  of  the  &mily ;  she  has  the 
like  control  over  the  minor  children  as  he  had  while  living  ?  " 

In  pursuing  these  considerations,  we  are  naturally  led  to  inquire, 
what  is  the  reason  (nowhere  expressed)  why  "  the  mother  sl^nds  on 
different  ground  from  a  father  with  respect  to  her  children  P  "  Why 
is  she  ^entitled  to  no  power?"  And  why  are  these  propositions 
made  the  foundation  for  the  authorities  that  hold  that  she  has  no 
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right,  except  as  compensation  for  maintenance  and  support,  to  con* 
trol  the  services  and  earnings  of  the  child  ? 

We  suspect  the  distinction  will  be  found  to  ha?e  no  substantial 
foundation  in  reason,  but  that  it  is  simply  a  result  and  reflection  of 
:ind  from  the  old  feudal  doctrine  and  principle  which,  requiring  the 
abject  subjection  and  servitude  of  the  wife,  was  unable  to  recognize 
the  supremacy  of  the  mother.  The  mother  (such  is  the  feudal  prin- 
ciple) has  no  power  of  control  over  the  child,  because  the  wife  and 
mother  is  as  much  the  slave  of  the  husband  as  the  child  is.  Or  it 
may  be  that  it  has  foundation  in  still  more  remote  ages,  when  woman 
was  regarded  as,  in  all  respects  and  by  creative  design,  an  inferior 
being,  very  far  from  capable  of  having  any  power  or  right  of  author- 
ity— naturally  and  necessarily  subject  to  and  the  object  of  control 

It  was  upon  this  feudal  system,  which  regarded  not  only  the  hus- 
band and  wife  as  one,  but  ^  the  husband  as  thai  one,**  denying  to 
woman  that  place  and  those  rights  which  she  ought  to  have,  that 
the  common  law  is  founded ;  and  this  old  system  has  engrafted  upon 
our  jurisprudence  many  rules  and  forms  for  which,  like  the  proposi- 
tion we  are  now  considering,  no  logical  reason  can  be  stated*  See 
1  Pars,  on  Oont  (5th  ed.)  889. 

Not  until  the  polite  reign  of  Oharles  the  Second,  1  BL  Gom.  446, 
did  it  begin  to  be  doubted  that  a  man  might  reduce  his  wife  to  sub- 
jection by  means  of  corporal  punishment ;  while  the  civil  law  per- 
mitted  him,  flagellis  eifustibus  acriter  tferb^are  uxorem;  but  this 
^^  ancient  privilege,**  as  Blackstone  terms  it,  has  in  later  times  been 
questioned  even  in  Englandi  is  repudiated  in  Ireland  and  Scotland, 
has  met  with  very  little  &vor  in  ttiis  country,  and  has  never  been 
recognized  in  this  State.  Poor  v.  Poor,  8  N.  H.  318.  See  Bish.  on 
If  arr.  ft  Div.,  §§  4,  85 ;  Schouler's  Dom.  BeL  59.  And  at  length  it 
has  come  to  pass,  that  the  gradual  elevation  of  woman,  in  social, 
domestic,  and  practical  business  life,  has  swept  away  the  principles 
and  theories  lying  at  the  foundation  of  such  distinctions  as  have 
been  recognised  in  the  respect  of  the  present  inquiries. 

It  has  always  been  the  glory  and  honor  of  our  New  England 
homes,  that,  with  the  death  of  the  father,  paternal  authority  is 
accorded  to  the  widow.  She  becomes,  in  very  truth,  the  head  of  the 
family ;  and  only  that  household  is  well  regulated,  prosperous  and 
happy,  where  the  children  cheerfully  accord  to  the  mother,  not  alone 
the  affection  and  care  which  nature  prompts,  but  the  reverence 
honor  and  obedience  which  her  station  demands. 
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Snoh  being  the  happier  condition  of  the  present  age,  and  mind- 
ful of  the  Bncoessiye  steps  of  legislation  in  this  State  tending  in  the 
direction  of  the  equalization  of  the  legal  rights  and  the  social  posi* 
tion  of  the  sexes,  we  are  not  inclined  to  recognize  the  ^  principle  of 
dayery"  as  any  longer  controlling  the  doctrine  of  the  right  to  the 
child's  wages,  if,  upon  that  principle,  the  widowed  mother  is  to  be 
excluded,  but,  rather,  to  insist  that,  in  so  far  as  the  right  to  the 
child's  services  depends  upon  authority  and  control  of  the  person, 
there  can  be  no  distinction  between  the  case  of  the  father  and  the 
widowed  mother,  the  child  having  no  other  guardian. 

CeuanU  ratume  legis,  cessai  ipsa  Uz;  and  if  in  remote  times 
there  was  a  reason  for  making  a  distinction  between  the  liability  of 
the  fiither  and  the  widow,  there  would  seem  to  be  none  now.  Women, 
whether  married  or  single,  now  own  and  control  property,  concern* 
ing  which  they  make  contracts,  and  may  sue  and  be  sued ;  their 
rights  are  recognized  and  protected  by  the  law;  they  do  more 
business,  and  assume  and  have  accorded  to  them  more  importance, 
than  ever  before.  Their  rights  and  responsibilities,  their  privileges 
and  their  liabilities,  must  be  regarded  and  construed  with  reference 
to  their  changed  condition. 

But  there  is  a  broader  ground  than  any  yet  stated,  upon  which, 
as  we  think,  it  may  be  safely  asserted  that,  unless  in  exceptional 
oases,  a  widowed  mother  is  entitled  to  control  the  services  of  her 
minor  child.  It  is  thus  expressed  by  Stbokg,  P.  J.,  in  Ganover  v. 
Cooper^  3  Barb.  117:  ''The  reason  why  parents  are  entitled  to  the 
services  of  their  minor  children,  usually  given,  is  that  which  I  have 
already  mentioned  —  the  liability  to  support  them.  But  in  my 
opinion,  a  much  stronger  reason,  and  one  more  consonant  with  the 
feelings  and  obligations  of  parent  and  child,  is,  that  it  gives  the 
parent  the  control  over  the  actions  of  his  children  when  they  are 
incapable  of  judging  for  themselves,  and  thus  has  a  tendency  to 
save  them  from  the  effects  of  idleness  or  imprudence.  But  when  a 
parent,  firom  confidence  in  his  minor  child,  or,  as  is  sometimes, 
although  I  hope  not  often  the  case,  from  indifference  as  to  his  wel* 
fare,  allows  the  child  to  manage  for  himself  and  to  obtain  his  sup- 
port firom  his  own  industry,  the  reasons  for  the  rule  fail,  and  the 
rule  fidls  with  them*'' 

Perhaps  the  principle  upon  which  this  rule  is  founded  may  be 
dotignated  the  right  of  guardianship,  without  the  liability  incident 
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to  that  relatiouy  of  accountability  for  the  pecuniary  trust    See  FreU 
V.  Braton,  4  Maes,  675 ;  Campbell  v.  Campbetty  before  cited. 

Mr.  Bishop  {'Z  Marr.  and  Div.,  §§  527,  528),  like  the  other  text- 
writers  on  the  subject,  is  evidently  embarrassed  by  the  confusion- 
incident  to  this  branch  of  the  law.  He  tells  us  that  *^  the  father  is, 
at  common  law,  in  some  sense  the  guardian  of  his  minor  children, 
though  in  precisely  what  sense  the  books  seem  not  to  be  agreed; 
and  that  when  he  dies  the  guardianship  devolyes,  not  to  its  full 
extent,  on  the  mother,  but  partly  so,''  etc ;  and  of  the  meaning  of 
all  this  we  haye  no  explanation. 

So,  he  says,  *'  the  father  is  under  a  strong  moral  obligation,  which 
the  law  recognizes,  to  provide  sustenance  for  his  minor  children,  to 
whose  earnings  he  is  entitled  while  he  maintains  them,  but  no 
longer.  *  *  *  Likewise  the  mother,  being  a  widow,  is  entitled 
to  the  labor  of  her  children  while  she  supports  them ; "  that  the 
father  may  assign  to  another  their  services  during  minority,  but  it 
is  doubtful  whether  the  widowed  mother  '^  can  assign  their  labor  to 
another."  See,  also,  where  the  matter  is  left  in  the  same  condition 
of  uncertainty.    1  Bish.  on  Married  Women,  §  474. 

A  guardian,  says  Mr.  Schouler  (Dom.  BeL  389),  is  *'  a  person 
intrusted  by  law  with  the  interests  of  another,  whose  youth,  inex* 
perience,  mental  weakness  and  feebleness  of  will,  disqualify  him 
firom  acting  for  himself  in  the  ordinary  afBurs  of  lifb." 

''Guardianship,  by  nature  and  nurture,  denotes  hardly  more  than 
the  natural  right  of  parents  to  the  care  and  custody  of  their  chil- 
dren." *  *  It  ''belongs  exclusively  to  the  parents, —  first  to  the 
father,  and,  on  his  death,  to  the  mother."  *  *  «  <^  Xhe  mother, 
if  not  superseded  by  the  in&nfs  election  at  fourteen,  or  by  the 
appointment  of  a  new  guardian,  has,  in  the  absence  of  the  father, 
the  legitimate  care  of  the  child"  until  the  age  of  twenty-one. 
Dom.  BeL  891. 

True,  the  authority  of  such  guardians  extends  only  to  the  child's 
person,  and  they  have  no  right  to  intermeddle  with  his  property. 
1  BL  Com.  461 ;  but  in  almost  universal  practice,  it  seems  to  have 
been  conceded,  and  we  think  it  may  be  regarded  as  recognized  there- 
fore by  law,  that,  as  a  compensation,  not  for  the  statutory  liability 
of  maintenance,  but  for  the  support,  nurture,  care,  protection,  and 
^xxcA^oxi  actually  afforded  and  furnished  to  the  child,  the  parent 
has  a  right  to  control  and  appropriate  its  earnings  during  minority. 

And  in  case  of  the  father's  death,  the  mother,  in  this  sense,  becomes 
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truly  the  head  of  the  family.  She  extends  her  maternal  goardian- 
Axpy  her  oare  and  proteotion,  oyer  the  minor  ohild^  and  oontroli 
those  little  earnings  which,  if  left  to  the  child's  disposition,  might 
lead  him  into  courses  of  wastefalness,  dissipation,  and  ruin. 

The  law  does  not  hold  her  to  the  accountability  of  a  trustee, 
because  it  recognizes  the  fact  that  these  earnings  of  the  child  can 
seldom  be  an  equivalent  compensation  for  the  care  and  expense 
incurred  in  its  support 

In  United  States  v.  Bainbridgey  1  Mason^  78, 79,  Judge  Stobt, 
speaking  of  the  parental  right  of  custody,  says :  "  In  whateyer  prin- 
ciple this  right  is  founded,  whether  it  result  from  the  yery  nature 
of  parental  duties,  or  from  that  of  authority  which  deyoWes  upon 
him  by  reason  of  the  guardianship  by  nature  or  nurture,  technically 
-speaking,"  its  existence  cannot  be  questioned.  Apparently,  h^ 
places  the  right  of  custody  and  of  services  on  the  same  ground, 
irhateyer  that  may  be. 

So  we,  haying  failed  to  discover  any  sensible  ground  for  a  dis- 
tinction between  the  rights  of  a  father  and  those  of  a  widowed 
mother,  are  inclined  to  hold  that,  in  whatever  principle  this  right 
is  founded,  whether  it  result  from  the  very  nature  of  maternal 
duties  or  from  that  of  authority  which,  upon  the  husband^s  death, 
-devolves  upon  her  by  reason  of  the  guardianship  for  nurture,  tech- 
nically speaking,  the  mother  is  entitled  to  the  child^s  services  until 
her  rights  are  superseded  by  the  appointment  of  another  guardian, 
-or  the  arrival  of  the  child  at  years  of  majority. 

Judge  Beeye  says :  "  Mothers,  during  coverture,  exercise  authority 
over  their  children ;  but,  in  a  legal  point  of  view,  they  are  consid- 
ered as  agents  for  their  husbands,  having  no  legal  authority  of 
their  own.  After  the  death  of  the  husband  they  often  have 
Buthoriiy.  I  deem  it  an  immaterial  inquiry  whether  they  possess 
this  authority  in  character  of  a  parent,  master,  or  guardian.'* 
Reeve's  Dom.  BeL  295. 

And  again :  *^  If  the  father  die,  the  mother  is  guardian  by  nature 
to  her  minor  children,  both  males  and  females.  But  the  mother  is 
not  in  the  same  situation  as  the  father.  She  has  no  right  to  the 
personal  services  of  her  children,  only  when  she  maintains  them, 
If  they  have  property  of  their  own  they  are  to  be  maintained  ftx>m 
that"    Beeve's  Dom.  Bel.  319,  343. 

But,  in  view  of  all  the  authority  we  have  been  able  to  discover, 
and  upon  the  principles  and  reasons  stated,  we  are  not  preparec 
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thus  to  limit  the  authority  of  the  widowed  mother  to  control  aud 
appropriate  the  child's  earnings.  On  the  contrary,  we  are  disposed 
to  maintain  that»  between  the  situation  of  the  father  in  the  one 
case  and  the  widowed  mother  in  the  other,  there  is  no  distinction  in 
respect  to  the  child's  earnings. 

The  parent  may  allow  the  child  to  receive,  and  invest  or  control, 
his  own  wages ;  and  in  such  a  case,  of  course,  the  parent  Cannot 
claim  them.  Burlingame  v.  Burlingamey  7  Cow.  92 ;  8huU  v.  DorVf 
5  Wend.  204 ;  Ghim  v.  Elkins,  2  Vt.  290 ;  TiUotsofi  v.  McOrillis, 
11  id.  477 ;  &ale  v.  Parrot,  1  N.  H.  28 ;  State  v.  Barrett,  45  id.  16 ; 
Lamprey  v.  Melwtyre,  Hillsborough,  June,  1872 ;  Schonler's  Dom» 
BeL868. 

In  the  present  case,  it  does  not  appear  that  the  child  had  ever 
chosen  any  guardian  or  had  any  appointed  by  the  probate  court,  or 
that  he  had  ever  been  emancipated ;  and  unless  it  shall  appear, 
upon  further  disclosure  (which  may  be  permitted  in  behalf  of  the 
child),  that  such  was  the  case,  or  that  in  some  other  way  recognized 
by  law,  and  in  accordance  with  the  views  expressed  in  this  opinion^ 
ihe  mother  is  to  be  excluded  from  the  control  of  her  son's  wages. 

The  trustee  mud  it  held  ekargeaHe. 


SUPREME  COl 


ov 


CONNECTICl 


301 


'^  taken,  but  the 
f^^Qe,  when  thus 

iS^  ^  cP  rfiT  the  taking 
^^S>  xT^tip follows: 


V^> 


er 


HSBBKBLL  y.  BUSHKBLL. 


<  fli  Oonn.  ai ) 
Lmm^fBMim  ^entham*** — "  owned  or  ceoufML'* 

k  siakvlo  provided  thai  %j»j  panon  might  take  into  his  euitodj  anj  aaimsl 
tnspaMdng  apon  land  "  owned  or  occupied  "  bj  him.  Plaintiff  let  his  imrm 
to  R.  on  shares,  the  stock  being  owned  in  common,  both  livipg  in  the  house 
on  the  ftkrm  and  famishing  the  seed  and  receiving  the  crops  in  eqoal  parts. 
Plaintiff  seised  animals  trespassing  on  the  farm.  HM,  that  the  terms 
"  owned  or  oecapied  '*  implied  an  actual  or  oonstractive  occupation,  but  that 
plaintiff  was  an  occupant  within  the  meaning  of  the  statute. 

This  was  an  action  under  Oen.  Stat;  tit.  7,  §  200,  which  provided 
for  a  forfeiture  in  case  any  person  should  rescue  any  animal  seized 
ander  the  proyisions  of  section  193  of  the  same  act,  which  section 
is  given  in  the  opinion. 

The  declaration  alleged  in  substance  that  in  May,  1867,  plaintiff 
seized  and  took  into  his  possession  fire  cows  then  and  there  tres- 
passing on  premises  occupied  by  him,  and  which  had  entered  from 
an  adjoining  highway.  That  affcerward  said  defendant,  by  force 
and  arms,  rescued  said  cows,  so  seized,  out  of  the  custody  of  said 
plaintiff. 

The  court  found  that  the  cows  described  in  the  declaration  were 
taken  by  the  plaintiff  from  a  piece  of  uninclosed  hind  adjoining  the 
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thus  to  Umit  tt  said  land  was  a  part  of  plaintiff's  &rnL  That  said 
appropriate  tb  of  land  were  in  the  actual  occapation  of  one  Bead% 
to  maintain  t'act  to  carry  on  and  till  the  same  upon  shares.  That 
case  and  the  and  Seade  each  owned  one-half  the  stock,  famished 
respect  to  f^  the  seed,  and  received  each  one-half  the  crops,  and 

The  pa^i^ed  in  the  farm-house.  This  contract,  the  court  decided, 
his  owni  to  a  lease,  and  vested  in  Beade  the  possession  of  the  tBHtm. 
claim  t^eared  that  the  cows,  when  seized  by  plaintiff,  had  but  just 
5  Wen^  upon  his  land ;  that  they  had  been  in  the  highway  only  a 
11  id.  time,  and  without  any  intention  upon  the  part  of  the  defend^ 
Lamo  suffer  them  to  go  at  large.  It  also  appeared  that  defendant 
BeK  the  cows  from  plaintiff's  custody  about  fifteen  minutes  after 

'had  seized  them. 
c^  Plaintiff  claimed  that,  notwithstanding  his  contract  with  Beade^ 
tie  was  an  occupant  of  the  farm  within  the  meaning  of  the  statata 

The  court  decided  otherwise,  and  rendered  judgment  for  the 
defendant 

Plaintiff  moved  for  a  new  triaL 

A.  F.  Park  and  Lucas^  for  plaintifll 

Sovet/f  for  defendant 

The  contract  between  the  plaintiff  and  Beade  created  the  relation 
of  landlord  s^nd  tenant  between  them,  and  gave  to  the  latter  the 
exclusive  possession  of  the  land  upon  which  the  cows  rescued  were 
taken  by  the  plaintiff  Jackson  v.  Brovmell,  1  John&  267 ;  MauUon 
1.  BoMnsofh  26  N.  H.  550,  557 ;  1  Washb.  on  Beal  Prop.,  book  1, 
oL  10,  §  10 ;  Hoshina  v.  Rhodes^  1  OilL  &  Johns.  266 ;  Woodruff  y. 
Adams,  6  Blackf.  317 ;  Rinehart  v.  Olivine,  5  Watts  ft  Serg.  157 ; 
Boss  y.  Stoaringer,  9  Ired.  (Law)  481 ;  Doremas  v.  Howard,  3  Zabr. 
890 ;  BlaJce  v.  Coais,  3  G.  Greene,  548 ;  Haichell  v.  Kinibrough,  4 
Jones  (N.  C),  163 ;  Burns  y.  Cooper,  3  Penn.  St  426 ;  Watts  r. 
Preston,  25  CaL  59 ;  Walker  y.  Pitts,  24  Pick.  191. 

Loovis,  J.  This  is  an  action  for  a  forfeiture  pursuant  to  section 
200  of  the  General  Statutes,  page  132.  To  incur  the  forfeiture  it 
must  appear  that  there  was  a  rescue  of  the  cattle  out  of  the  custody 
of  the  person  who  seized  or  took  them  into  his  custody,  under  th<« 
provisions  of  the  193d  section,  page  130. 
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In  this  oaae  there  was  in  fiict  a  resone  of  the  oattle  taken,  but  the 
forfeitore  could  not  have  been  incurred  unless  the  cattle,  when  thus 
rascued,  were  lawftilly  in  the  custody  of  fche  plaintifll 

The  question  to  be  determined  therefore  is,  whether  the  taking 
of  the  cafcUe  by  the  plaintif!^  in  this  case,  was  authorised  by  the 
statute. 

The  statute  under  which  the  plaintiff  took  the  cattle  is  as  follows : 
^  Any  person  may  take  into  his  custody  and  possession  any  animal 
which  may  be  trespassing  upon  premises  owned  or  occupied  by  him, 
provided  said  animal  enters  the  premises  from  the  highway,  or 
through  a  fence  belonging  to  the  owner  of  said  animal,  or  through 
a  lawful  fence  belonging  to  any  other  person."  Oen.  Stat,  p.  130^ 
§193. 

There  are  three  requisites  to  a  lawful  taking  of  the  animals  under 
this  statute. 

1.  The  premises  where  the  animal  is  found  must  be  owned  or 
occupied  by  the  person  so  taking  the  animal. 

2.  The  animal  must  be  trespassing. 

8.  It  must  have  entered  the  premises  in  one  of  the  three  ways 
mentioned  in  the  proviso  of  the  statute ;  namely,  from  the  highway, 
or  through  a  fence  belonging  to  the  owner  of  the  animal,  or  through 
a  lawful  fence  of  any  other  person. 

First.  Had  the  plaintiff  the  requisite  interest  in  the  premises 
where  the  cuttle  were  tal^en  ? 

What  sort  of  interest  is  contemplated  by  the  words  **  owned  or 
occupied  ?^  Is  mere  ownership  snfSoient  when  the  occupation  is  in 
another  ? 

Looking  simply  at  the  grammatical  instruction  of  the  phrase,  and 
giving  the  ordinary  meaning  to  each  word,  and  to  the  disjunctive 
**  or "  between  the  words,  we  should  consider  it  sufficient  if  there 
was  mere  ownership  of  the  premises  witbout  occupation,  or  actual 
occupation  without  ownership;  but  when  we  consider  that  the 
statute  gives  the  right  to  take  the  animals  only  when  trespassing  on 
the  premises,  we  are  induced  to  believe  that  the  intention  of  the  act 
was  to  confer  this  summary  remedy  only  upon  the  possessor  of  the 
premises  in  a  case  where  the  possession  was  injured.  The  phrase 
*<  owned  or  occupied  "  is  therefore  to  be  construed  with  reference  to 
the  principles  applicable  to  trespass. 

The  general  ownership  draws  with  it  the  constructive  possession, 
if  the  premises  are  not  in  the  possession  of  some  other  person ;  but. 
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if  the  posaessioii  is  in  another,  then  only  the  person  in  actual  pot- 
session  can  defend  and  protect  that  possession  by  taking  the  cattle 
into  custody.  No  one  else  indeed  would  hare  any  right  to  enter  on 
the  premises  for  any  such  purpose. 

The  terms  **  owned  or  occupied,"  as  used  in  this  statute,  aiB  to  be 
considered  oonyertible  terms,  the  meaning  being  that  the  premises 
must  be  in  the  actual  or  oonstructiye  occupation  of  the  person  who 
is  authorised  to  take  the  animals.  If,  therefore,  the  plaintiff  was  a 
mere  owner  of  the  premises,  but  had,  as  claimed  by  the  defendant 
leased  the  same  to  Beade,  who  was  at  the  time  In  actual  occupation, 
then  the  judgment  of  the  court  for  the  defendant  would  haye  been 
correct 

But  do  the  fEusts  found  by  the  court  show  such  a  lease  of  the 
premises  from  the  plaintiff  to  Beade  as  diyested  the  former  of  posses- 
sion and  conferred  it  upon  the  latter  ? 

It  might  seem  at  first  blush  that  the  finding  of  the  court  con- 
cluded the  parties  upon  this  issue,  and  settled  the  matter,  as  a  ques- 
tion of  fact,  that  the  premises  were  in  the  actual  occupation  of 
Beade ;  but  this  yiew  is  not  correct 

The  court,  it  is  true,  finds  that  the  premises  were  in  the  actual 
occupation  of  Beade,  but  it  is  plainly  found  as  an  inference  of  law 
flrom  certain  facts  stated.  It  is  expressly  stated  that  Beade's  occu- 
pation was  under  a  contract  between  him  and  the  plaintiff,  to  carry 
on,  manage  and  cultiyate  the  farm  upon  shares  for  one  year,  and 
that  this  contract  was  that  the  plaintiff  and  Beade  each  owned  one- 
half  the  stock,  each  furnished  one-half  the  seed,  each  liyed  in  the 
house  on  the  fiEurm,  and  each  receiyed  one-half  the  products  of  the 
farm.  Upon  these  fEM^ts  as  to  the  contract  it  appears  that  the  par- 
ties were  at  issue  upon  a  question  of  law,  whether  it  amounted  to  a 
lease  so  as  to  diyest  the  plaintiff  of  the  occupancy;  and  the  court 
found,  contrary  to  the  claim  of  the  plaintiff,  that  this  contract 
amounted  to  a  lease  and  yested  Beade  with  the  possession  of  the 
farm.  The  question  therefore  is  fairly  open  to  renew,  as  matter  of 
law,  whether  or  not  the  court  was  correct  in  deciding  that  the  con- 
tract aboye  mentioned  amounted  to  a  lease,  and  yested  the  posses* 
sion  of  the  land  in  Beade  as  tenant. 

The  courts  haye  found  it  difScult  to  fix  any  general  rule  by 
which  to  determine  whether  or  not  the  carrying  on  a  farm  by  one 
not  the  owner,  upon  shares,  constitutes  him  a  tenant  with  a  sepa- 
rate right  of  property  in  the  crops,  and  the  authorities  in  different 
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StateBy  and  eyen  in  the  same  State,  are  not  perfectly  uniform. 
Whether  a  letting  on  shares  amounts  to  a  lease  depends  much  on 
the  particular  terms  of  the  agreement.  It  may  be  considered  mere 
payment  for  the  labor  of  cultiyating  the  fiarm  by  a  part  of  the 
crops  raised,  as  would  usually  be  the  case  where  land  is  let  on 
shares  for  a  single  crop ;  or  it  may  make  the  owner  and  occupier 
tenants  in  common  of  the  crops,  being  a  mere  agreement  that  the 
occupier  shall  work  the  farm  a  certain  time  and  divide  the  profits 
with  the  owner;  or  it  may  amount  to  a  lease,  giving  the  occupant 
an  exclusive  interest  in  the  soil,  as  where  the  occupant  is  to  pay  a 
certain  quantity  of  grain  or  hay  for  the  premises,  the  owner  of  the 
soil  having  no  interest  till  the  grain  or  hay  is  actually  delivered. 

In  the  State  of  New  York,  where  the  form  of  the  agreement  was 
like  a  lease,  reserving  rent,  and  was  for  any  definite  time,  the 
earlier  cases,  as  in  Sietvart  v.  Datighty,  9  Johns.  108,  and  Jackson  v. 
jPrawneU,  1  id.  267,  held  it  to  amount  to  a  lease,  but  the  later 
and  better  considered  cases  in  the  same  State  have  overruled  the 
doctrine  of  the  cases  referred  to. 

In  Caswell  v.  Distrieh,  15  Wend.  379,  where  the  agreement  was 
to  let  land  on  shares  for  one  year,  the  occupant  yielding  a  certain 
portion  of  each  crop  to  the  owner  of  the  land,  the  court  held  that 
it  was  a  letting  upon  shares  merely,  and  not  a  lease  to  render  rent. 
NniiSOifr,  J.,  in  giving  the  opinion,  after  alluding  to  the  fact  that 
there  was  nothing  in  the  contract  to  indicate  that  the  stipulation 
for  a  portion  of  the  crops  was  by  way  of  rent,  and  that  the  shares 
were  of  specific  crops  raised  upon  the  farm,  remarks :  ^'  It  is  very 
material  to  the  landlord,  and  no  injury  to  the  tenant,  that  this  view 
of  the  contract  should  be  maintained,  unless  otherwise  clearly 
expressed,  for  then  the  landlord  has  an  interest  to  the  extent  of  his 
share  in  the  crops.  If  it  is  deemed  rent  the  whole  interest  belongs 
to  the  tenant  until  a  division.  Where  a  farm  is  let  for  a  year  upon 
shares,  the  landlord  looks  to  his  interest  in  the  crop  as  his  security, 
and  thereby  is  enabled  to  accommodate  tenants  who  otherwise  would 
not  be  trusted  for  the  rent" 

In  Putnam  v.  WisSy  1  Hill,  234,  the  owners  of  a  farm  agreed 
with  two  persons,  by  contract  under  seal,  containing  the  technical 
phraseology  of  a  lease  reserving  rent,  that  they  should  occupy  the 
fimn  and  work  it  for  one  year,  and  if  they  performed  the  agreement 
might  have  it  in  the  same  way  for  a  year  longer,  the  occupiers 
agreeing  in  consideration  thereof  to  yield  and  pay  the  owners  one* 
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half  of  all  the  grain  raised ;  and  the  court  held  that  until  a  diyision 
the  parties  were  tenants  in  common.  Gowen,  J.,  held  that,  in 
order  to  determine  whether  such  a  contract  was  to  be  regarded  as  a 
lease  or  not,  the  true  test  was  to  see  if  there  was  any  provision  in 
whatever  form  for  dividing  the  specific  products  of  the  premises. 
If  such  a  provision  was  found  the  parties  should  be  regarded  as 
tenants  in  common.  In  Dinehart  v.  Wilson^  15  Barb.  595,  will 
be  found  a  similar  decision,  recognizing  the  same  test  as  above 
mentioned. 

In  Walker  v.  FittSy  24  Pick.  191,  there  was  a  written  contract 
between  the  plaintifT  and  defendant  that  the  latter  should  cultivate 
the  plaintiff's  farm  for  one  season,  each  furnishing  one-half  the 
seed,  Fitts  to  manage  according  to  the  rules  of  good  husbandry,  and 
to  deliver  to  the  plaintiff  one-half  of  the  crops  of  every  kmd,^ 
properly  secured  in  the  plaintiff's  house,  cellar  and  bam,  the  corn 
to  be  divided  in  the  ear,  other  grain  to  be  threshed  and  then 
divided.  This  was  held  not  a  contract  of  hire,  nor  a  mere  license  to 
enter  and  cultivate  the  farm,  nor  a  tenancy  at  will,  but  the  parties 
were  tenants  in  common  of  the  crops  growing  until  a  division. 
Morton,  J.,  in  giving  the  opinion,  with  great  good  sense  remarks : 
''  The  principle  that  the  owner  and  occupant  are  tenants  in  com- 
mon of  the  forthcoming  crop  during  all  its  stages  of  growth  and 
preparation  for  use,  and  until  a  severance  by  the  parties,  is  not  only 
supported  by  authority  but  founded  in  good  sense  and  justice.  It 
better  protects  the  rights  and  interests  of  both  parties,  and  is  mom 
salutary  in  its  operation  than  any  other  rule." 

In  the  light  of  these  cases,  we  think  the  contract  as  found  by  the 
court,  in  the  case  now  under  consideration,  makes  the  plaintiff  and 
Beade  tenants  in  common  of  the  crops.  It  is  possible  that  the 
whole  contract  is  not  reported,  but  as  the  court  below  assumed  to 
give  the  terms  of  the  contract  we  must  treat  it  as  containing  all  the 
features.  It  nowhere  appears  that  one-half  the  products  was  to  be 
rendered  by  Beade  and  received  by  the  plaintiff  as  rent,  or  that  the 
contract  in  terms  gave  the  exclusive  possession  to  Beade ;  it  was  not 
in  the  form,  nor  did  it  contain  the  technical  phraseology,  of  a  lease. 

The  contract  as  given  exhibits  the  parties  as  bo^h  living  in  the 
house  on  the  premises,  both  placing  stock  oil  the  farm,  both  fur- 
nishing seed  with  which  to  sow  and  plants  both  receiving  the  pro* 
ducts  of  the  farm  of  every  kind,  share  and  share  alike.  There  ia 
therefore  no  feature  of  a  lease,  giving  Beade  exclusive  possession  and 
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separate  right  of  property  in  the  crops,  bat  erery  feature  of  a 
tenancy  in  oommon  of  all  the  crops  and  products  of  the  fiurm,  firom 
their  origin  until  diyided. 

The  entry  of  cattle  on  these  premises  inflicted  a  common  injury 
upon  the  plaintiiT  and  Beade. 

The  plaintifFy  therefore,  ought  to  be  considered  an  occupant,  with 
the  right  to  take  into  his  custody  the  cattle  found  doing  damage  to 
crops  in  which  he  has  a  joint  and  common  interest  with  another. 
The  fact  that  the  interest  of  the  plaintiff  is  in  common  with  another 
will  not  make  the  taking  by  the  plaintiff  alone  illegal.  If  the 
plaintiff  had  sued  in  his  own  name  for  the  injury,  in  an  action  of 
trespass,  advantage  could  have  been  taken  of  the  omission  to  join 
Beade,  the  co-tenant,  only  by  a  plea  in  abatement  It  could  not 
have  been  taken  advantage  of  under  the  general  issue,  because 
proof  that  the  right  violated  was  joint  is  no  proof  that  the  plain- 
tiff's property  was  not  injured  by  the  defendant's  cattle.  Oould's 
Pleading,  276,  §  111. 

If  not  available  in  a  direct  action  of  trespass  for  the  injury,  cer- 
tainly it  cannot  be  in  this  action  for  a  forfeiture,  where  the  only 
question  is,  whether  the  plaintiff  had  such  an  interest  under  the 
statute  as  gave  him  the  right  to  take  the  cattle  into  his  custody, 
and  for  this  purpose  surely  a  joint  interest  is  as  good  as  a  sf^veral 
interest. 

It  would  be  jkbsurd  to  require  both  tenants  in  common  to  par- 
ticipate in  taking  the  animals  into  custody.  Each  has  an  imme- 
diate right  and  interest  to  protect  that  requires  this  summary 
remedy,  and  in  protecting  his  own  interest  he  protects  that  of  his 
co-tenant,  who  cannot  complain  because  he  was  not  first  consulted. 

The  plaintiff,  therefore,  is  entitled  to  a  new  trial,  unless  the 
other  tsyds  of  the  case  show  that  he  had  no  right  to  take  the  cattie, 
and  tiierefore  suffered  no  injury  on  account  of  the  erroneous  decision 
above  mentioned. 

The  second  requisite  we  have  already  mentioned  as  essential  to  a 
lawful  taking  is  that  the  animals  be  found  trespassing.  Upon  this 
part  of  the  case  no  question  is  presented  by  the  record  for  our 
decision.  It  appears,  however,  that  the  cattle  were  taken  by  the 
plaintiff  while  they  were  upon  the  land  referred  to,  where  they  had 
no  lawful  right  to  be,  which  would  constitute  trespass  at  common  laWi 

The  only  remaining  question  which  the  record  presents  j^ 
whether  the  cattle  must  have  been  roaming  at  large  in  the  high* 
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way,  for  the  purpose  of  being  kept  or  pastured  thereon,  at  the 
Lime  they  left  the  highway  and  entered  the  plaintiff's  premises? 
1'lie  court  decides  this  question  in  the  aflSrmatiye.  Is  the  decision 
correct? 

That  section  of  the  statute  by  virtue  of  which  the  animals  were 
taken,  General  Statutes,  page  180,  section  198,  contuns  two  dis- 
tinct parts  or  provisions.  The  first  part  provides  that  ^^  any  per- 
son may  seize  and  taken  into  his  custody  and  possession  any  animal 
which  may  be  in  any  public  highway,  and  opposite  to  land  owned 
or  occupied  by  him,  contrary  to  the  provisions  of  the  preceding 
section."  Then  follows  the  second  provision:  ^^And  any  person 
may  take  into  his  custody  and  possession  any  animal  which  may  be 
trespassing  upon  premises  owned  or  occupied  by  him,  provided  said 
animal  enters  the  premises  from  the  highway,  or  through  a  fence 
belonging  to  the  owner  of  said  animal,  or  tiirough  a  lawful  fenoe 
belonging  to  any  other  person." 

It  is  obvious  that  this  second  provision  is  independent  of  the 
other,  and  being  so,  the  words  at  the  end  of  the  first  provision, 
^^  contrary  to  the  provisions  of  the  preceding  section,"  cannot  apply 
to,  or  in  any  way  qualify,  the  second  clause.  The  preceding  section 
above  referred  to  is  the  section  of  the  statute  that  prohibits  animals 
from  running  at  large  upon  any  public  highway  or  oommon  for  the 
purpose  of  being  kept  or  pastured  thereon.  The  second  part  of  this 
section  is  complete  in  itself,  and  gives  the  clear  right  to  the  owner 
or  occupier  to  take  any  animal  into  his  custody  found  on  his  prem- 
ises trespassing,  provided  it  entered  thereon  in  one  of  the  three  ways 
mentioned,  namely,  from  the  highway,  or  through  the  fence  of  the 
owner  of  the  animal,  or  through  a  lawftil  fenoe  of  any  other  person. 
The  statute  might  have  been  more  just  and  complete  if  it  had  quali- 
fied the  second  part  with  the  words  "  contrary  to  the  preceding  sec- 
tion;" but  these  words,  having  been  omitted  in  a  clause  entirely 
independent  of  the  first  clause  where  they  occur,  cannot  be  supplied 
by  construction  without  doing  violence  to  the  plain  meaning  of  the 
language  employed.  The  second  clause  prescribes  all  the  requisites 
and  conditions  necessary  to  confer  the  right  to* take  animals  into 
custody,  and  no  others  can  be  added  without  usurping  the  functions 
of  the  legislature. 

We  think  there  is  manifest  error  in  the  judgment  complained  ^€| 

and  a  new  trial  is  advised. 

Ifino  trial  orcbridL 
Phelps,  J.,  dissented. 
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(IT  Oonn.  Ml) 
il000rd  Mid  mI^/SmKmi — adii9nformr§maird^ 

Hm  pktaUff  nooTered  propertj  stolen  from  the  defendant  and  retnmea  It  to 
him.  Defendant  handed  him  some  mone j,  saying,  "  here  is  something  fu 
what  jon  have  done."  Plaintiff  did  not  at  the  time  look  at  the  monej,  but 
afterward  fonnd  it  to  be  $9.  Defendant  had  on  that  morning  offered  a  reward 
ol  $50  for  areoovery  of  the  propertj,  of  which  fact  plaintiff  was  at  the  time 
Ignorant,  bat  for  which  reward  he  brought  this  action.  HM,  that  he  oonld 
not  recover. 

AssmcFSiT  with  the  oommon  ooantSy  to  reooyer  a  reward  offered 
by  the  defendant  for  the  reooverj  of  stolen  property.  Plea»  the 
general  issne  and  accord  and  satis&otion. 

The  evidence  tended  to  show  that  the  defendant^  having  had  a 
horse  and  carriage  stolen  from  him,  telegraphed  the  fact  to  the 
ehief  of  police  at  Bridgeport;  that  plaintiff,  a  policeman,  in  the 
oonrse  of  his  dnty  opened  the  dispatoh,  and  that  after  considerable 
search  and  trouble  he  found  the  property  in  custody  of  one  White 
with  whom  it  had  been  left  by  the  thief,  and  telegraphed  the  fact  to 
defendant  Defendant  appeared  and  took  the  horse  and  carriage, 
paid  White  his  charges  for  keeping  the  property,  and  Edwards,  a 
livery  man,  with  whom  plaintiff  had  left  it  for  safe  keeping,  and 
when  about  to  depart  gave  plaintiff  some  money,  saying,  ^  here  is 
something  for  what  you  have  done,  and  if  you  will  cateh  the  thief  I 
will  give  you  125."  Plaintiff  did  not  know  the  amount  of  the  money 
at  the  time,  but  afterward  found  it  to  be  12. 

Defendant  had  on  the  morning  of  that  day  offered  a  reward  of  $50 
for  a  recovery  of  the  property  and  $25  for  the  detection  of  the  thief^ 
but  plaintiff  was  not  aware  of  this  fact  until  after  defendant  had  gone. 

Plaintiff  afterward  demanded  the  reward  of  $50,  which  defendant 
refused  to  pay,  and  to  recover  it  thig  action  was  brought  Defend- 
ant on  these  facte  moved  for  a  nonsuit,  which  was  granted.  Plain* 
tiff  moved  to  set  aside  the  nonsuit  which,  being  denied,  he  brought 
flie  record  before  this  court  by  motion  in  error. 

Sanfordj  for  plaintiJt 

809ley  S  Wooster,  tor  defendant 
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Pabe,  J.  We  think  it  is  clear  that  if  the  plaintiff  ever  had  any 
oaoae  of  action  against  the  defendant  it  was  settled  at  the  time  of 
the  transaction.  The  plaintiff  admits  that  when  he  delivered  the 
horse  and  carriage  to  the  defendant  at  the  stables  of  the  Atlantic 
Hotel,  the  defendant  gave  him  a  roll  of  money,  saying,  **  Here  i» 
something  for  what  yon  have  done,"  and  that  he  took  the  money 
without  any  objection.  He  knew  that  the  defendant  intended  the 
money  as  payment  for  the  service  he  had  rendered.  This  is  evident^ 
not  only  from  the  language  used  by  the  defendant  when  the  money 
was  presented  to  the  plaintiff,  but  also  from  the  fact  that  the 
defendant  had  just  been  paying  Edwards  his  stable  bill  for  keeping 
the  horse,  and  White  his  bill  for  services  rendered,  and  other  expenses 
concerning  the  property.  The  plaintiff  had  bound  himself  as  surety 
for  the  payment  of  these  bills,  and  they  had  just  been  paid  in  his 
presence  when  the  money  was  presented  to  him.  He,  therefore, 
knew  that  the  defendant  intended  then  and  there  to  settle  all  bills 
concerning  the  property,  and  that  the  money  presented  to  him  was 
given  as  a  full  satisfaction  for  the  service  he  had  rendered.  He 
received  it  without  examination  or  objection,  and  clearly  took  it  in 
payment  of  his  claim,  whatever  the  amount  might  be.  The  amount 
was  not  large ;  not  so  large  as  it  ought  to  have  been  under  the 
circumstances ;  but,  small  as  it  was,  it  was  sufficient  to  cancel  the 
plaintiff's  claim  if  received  in  satisfaction  of  it 

The  whole  conduct  of  the  plaintiff  clearly  shows  that  it  was  so 
received,  and  we,  therefore,  think  there  was  no  error  in  the  deoisioii 
of  the  superior  court  in  refusing  to  set  aside  the  nonsuit 

In  this  opinion  the  other  judgee  oommrrei^ 


BoBZBiB  Y.  Hall»  plaintiff  in  error. 

(STOOOII.S06.) 

Ftewkiuorjf  naU^- fraud — "  regfda/r  eemne  nf  ^nifam/ 

k  obtained  defendant's  promisBory  note  bj  frand.  On  diecoTering  the  fxmA 
defendant  demanded  a  letnm  of  the  note.  A  lef used  to  retain  lt»  but 
before  ite  matorit j,  indorsed  it  to  plaintiff,  who  had  no  knowledge  of  the 
fraud,  in  trost  for  A's  creditors  and  the  balance  for  A's  wife.  AM*  that 
plaintiff  did  not  take  the  note  ^  in  the  regalar  ooorse  of  bosiness"  and  that 
U  was  open  to  defense  of  fraud. 
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AsBUMFsrr  by  the  indorsee  on  a  promisaory  note  made  by  defend- 
ant The  UotB  are  stated  in  the  opinion.  Judgment  below  fbr  the 
plaintifEl 

fi  O.  Woodruff  <§  Hitchcock f  for  plaintiff  in  error. 

E,  W.  Seynumrf  for  defendant  in  error* 

Oarpekteb,  J.  The  flEM^ts  of  this  case  are  briefly  these.  The 
note  in  suit  is  one  of  two  notes^  given  for  the  purchase-money  of 
<iertain  property  sold  to  the  defendant  by  one  Yale.  The  defendant 
was  induced  by  fraud  to  give  his  notes  for  1700,  for  property  which 
was  worth  but  $400.  The  day  after  the  sale  the  fraud  was  discoT- 
ered  by  the  defendant,  who  thereupon  offered  to  return  the  property 
to  YiJe,  and  demanded  a  return  of  his  notes,  but  Yale  refused  to 
accept  the  property  and  return  the  notes.  The  other  note,  and  179 
of  this  note,  were  paid  to  Yale  from  the  avails  of  certain  collaterals, 
which  payments  exceeded  the  value  of  the  property.  This  note, 
before  dae,  was  transferred  to  the  plaintiff,  in  trast  for  the  payment 
of  certain  creditors  named,  with  a  balance  payable  to  the  wife  of 
Yale,  who  was  then  living  apart  from  her  husband,  and  who  has 
since  been  divorced.  The  creditors  assented  to  the  trupt,  and 
directed  the  plaintiff  to  commence  and  prosecute  this  suit.  The 
note  is  more  than  sufScient  to  pay  the  creditors  named,  so  that,  i^ 
collected,  there  will  be  a  balance  to  be  paid  to  the  wife.  The  plain- 
tift  had  no  knowledge  of  the  fraud,  and  took  the  note  in  good  faith 
for  the  purposes  stated.  There  was  no  consideration  for  the  transfer 
except  the  claims  of  the  creditors.  Whether  the  payee  was  or  was 
not,  at  the  time  of  the  transfer  of  the  note,  insolvent,  does  not 
appear. 

Upon  these  facts  the  superior  court  rendered  judgment  for  the 
plaintiff  The  court,  therefore,  roust  have  decided  that  the  plaintiff 
took  the  note  in  good  faith,  for  a  valuable  consideration,  and  in  the 
regular  course  of  business. 

The  case  presents  two  questions: 

1.  Is  the  plaintiff  to  be  regarded  as  a  trustee  for  the  creditors,  oi 

the  agent  of  the  payee?     If  the  latter,  it  is  conceded  that  ths 

plaintiff  is  not  entitled  to  recover;  if  the  former,  then  the  plaintiff 

insists  upon  his  right  to  recover,  and  the  defendant  denies  it 

•  \?e  think  the  plaintiff,  to  a  certain  extent,  is  a  trustee  for  the 
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creditors.  The  auditor  has  dearly  found  that  the  note  was  trans- 
ferred  to  the  plaintiff  in  trust  for  the  creditors  and  Mrs.  Yale,  and 
that  the  creditors  ratified  and  confirmed  the  transfer,  and  that  the 
plaintiff  is  following  their  directions  in  bringing  and  prosecuting 
this  action. 

In  respect,  howeyer,  to  that  portion  of  the  note  which  was  payable 
to  Mrs.  Yale,  we  are  clearly  of  the  opinion  that  he  was  the  agent  of 
the  payee,  and  was,  in  no  sense,  a  trustee  for  creditors.  The  ordi- 
nary relations  between  husband  and  wife  will  be  presumed  to  have 
existed  in  this  case  until  the  contrary  appears.  It  is  only  found 
that  they  were  Bving  apart,  and  have  since  been  diTorced.  No 
indebtedness  from  him  to  her  is  found ;  and,  so  far  as  appears,  the 
money,  as  soon  as  paid  to  her,  would  have  been  subject  to  his  con- 
trol. The  legal  effect  of  the  transaction  then,  so  far  as  it  relates  to 
this  question,  is  the  same  that  it  would  have  been  if  the  balance 
had  been  payable  to  him.  To  the  extent  of  that  balance,  therefore, 
the  judgment  is  clearly  erroneous,  and  it  must  be  rerersed. 

2.  Was  this  note  taken  in  the  regular  course  of  business  ? 

In  the  discussion  of  this  question  we  shall  not  controTert  the 
legal  proposition  that  a  negotiable  note  transferred  before  due  in 
the  regular  course  of  business  to  a  creditor,  in  payment  o^  or  as 
security  for,  a  pre-existing  debt,  is  taken  in  good  faith  and  for  a 
yaluable  consideration,  and  is  collectible  in  the  hands  of  the  credi- 
tor, notwithstanding  any  equities  existing  as  between  the  original 
parties  thereto.  That  question  has  been  correctly  settled  in  this 
State,  and  elsewhere,  and  we  have  no  disposition  to  disturb  it 
Brush  y.  Scribnefy  11  Conn.  388 ;  Bridgeport  City  Bank  y.  Wdchy 
29  id.  475. 

Nor  do  we  place  our  decision  upon  the  ground  that  this  note 
was  obtained  by  fraud.  We  suppose  the  general  rule  to  be  that 
fraud  is  not  ayailable  as  a  defense  in  cases  of  this  character.  To 
this  rule,  howeyer,  there  are  exceptions.  Foster  y.  MackintwUf  Law 
Rep.,  4  0.  P.  704 ;  Nance  y.  Lary^  6  Ala.  370. 

But  it  is  not  material  to  our  present  purpose  to  inquire  whether 
this  case  falls  within  those  exceptions.  Our  object  is  rather  to  con- 
sider whether  the  rule  of  law  which  exempts  commercial  paper  from 
legal  defenses  applies  to  a  case  like  thi&  We  think  it  is  pertinent 
to  that  inquiry  to  call  attention  to  the  fact  that  this  note  was 
obtpincd  by  fraud,  and  that  tbc  contract  was  not  only  yoidable  but 
was  actually  avoided  by  the  maker  immediately  upon  disooyering 
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the  firaad.  We  need  not  say  that  it  is  the  duty  of  the  court  to  pro- 
tect the  maker,  and  prevent  the  consummation  of  the  fraud,  if  it 
can  be  done  consistently  with  the  rules  of  law. 

The  only  difSoulty  tliat  we  can  perceiye  is,  in  preserving  unim* 
paired  the  rule  of  law  giving  immunity  to  negotiable  paper  and  the 
principles  upon  which  it  rests.  That  rule  does  not  protect  paper 
which  was  not  taken  in  the  usual  course  of  business.  That  phrase, 
as  Mr.  Parsons,  in  his  work  on  Notes  ft  Bills,  voL  1,  p.  256,  justly 
remarks,  is  open  to  some  objection,  for  the  reason  that  it  does  not 
clearly  indicate  what  are  the  legitimate  uses  of  negotiable  paper. 
The  question  is  variously  expressed  in  the  books:  ^^  Was  it  in  the 
course  of  trade  ?^  'HVas  it  in  the  ordinary  and  regular  course  of 
business  ?"  ^  Was  it  a  transaction  which  the  law  views  as  according 
to  the  usage  of  merchants  P' 

A  more  definite  idea  of  its  meaning  may  be  had,  however,  by 
stating  the  question  more  specifically.  Is  negotiable  paper  ordinarily 
used  in  the  way  and  manner  in  which  this  was  used  ?  Would  a 
business  man  of  ordinary  intelligence  and  capacity  receive  commer- 
cial paper,  when  ofTered  for  the  purposes  for  which  this  was  trans- 
ferred, as  money,  and  upon  its  credit  part  with  his  property  ?  Oi 
would  he  at  once  suspect  the  integrity  of  the  paper  itself,  and  thi 
credit  and  standing  of  the  party  ofTering  it  ?  A  correct  answer  tc 
these  questions  must  settle  conclusively  the  mercantile  character  of 
this  transaction. 

The  Aindamental  principle  of  the  law,  applicable  to  negotiable 
paper,  is,  that  it  is  the  representative  of  money,  and  may  be  used 
in  all  mercantile  transactions  as  its  substitute.  But  when  used  foi 
any  purpose  outside  the  usual  and  ordinary  course  of  business,  it 
ceases  to  carry  with  it  the  privileges  and  immunities  with  which  the 
law  clothes  negotiable  paper.  The  tendency  of  the  law,  in  respect 
to  the  legitimate  uses  of  negotiable  paper,  is  thus  referred  to  in  1 
Pars,  on  Notes  &  Bills,  p.  257 :  **•  And  therefore  we  are  disposed 
to  believe  that  the  law  of  this  country  is  tending  toward  the  rule, 
that  whether  negotiable  paper  is  sold,  or  discounted,  or  indorsed 
over  to  pay  a  new  debt,  or  for  a  new  purchase,  or  to  secure  a  new 
debt,  or  an  old  debt,  or  to  pay  an  old  debt,  it  becomes  in  each  case 
the  property  of  the  holder,  and  carries  with  it  all  the  privileges  of 
negotiable  paper,  unless  there  be  something  in  the  particular  trans* 
action  which  is  equivalent  to  firaud,  actual  or  constructive."  It  wiD 
be  noticed  that  this  language  is  comprehensive,  and  was  doubtless 
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intended  to  embraoe*  eyery  infltftnoe  in  which  such  paper  may  be 
used  and  still  retain  its  priyilefges.  Bat  it  is  not  soffioiently  broad 
to  cover  this  case,  as  we  shall  presently  see. 

The  doctrine  that  commercial  paper  may  be  properly  used  as 
security  for  a  pi'e-ezisting  debt  has  been  dispnted,  and  there  are 
conflicting  decisions  upon  that  point ;  but  it  is  now  pretty  generally 
established.  The  profession,  howeyer,  did  not  readily  acquiesce  in 
the  doctrine,  inasmuch  as  there  is  an  apparent  hardship  in  allowing 
the  holder  of  such  paper,  who  parted  with  nothing  upon  its  credit^ 
to  recover  of  one  who,  as  against  other  parties,  has  a  good  defense. 
The  reason  upon  which  this  doctrine  rests,  and  without  which  the 
law  would  undoubtedly  have  been  determined  otherwise,  is,  that  a 
very  considerable  portion  of  the  negotiable  paper  made  in  business 
is  used  in  this  way.  We  can  easily  understand,  therefore,  that 
among  business  men,  accustomed  to  deal  in  this  kind  of  paper,  the 
receiving  or  offering  it  as  security  for  an  old  debt  is  not  in  itself 
calculated  to  excite  suspicion,  for  the  simple  reason  that  it  is  accord- 
ing to  usage ;  and  if  according  to  usage,  presumptively  at  least,  such 
use  facilitates  trade  and  should  receive  the  sanction  of  the  courts, 
unless  there  is  some  real  and  substantial  objection  to  it. 

But,  in  the  case  before  us,  no  such  usage  appears.  On  the  con« 
trary,  the  purpose  for  which  the  paper  was  used  is  exceptional  and 
unusual  We  apprehend  that  cases  like  this  are  rarely  to  be  met 
with  in  business  circle-s.  Let  us  examine  it  more  carefully.  A  man 
has  a  piece  of  negotiable  paper  with  which  he  wishes  to  pay  or 
secure  certain  debts.  If  there  is  but  one  debt  he  can  transfer  it 
directly  to  the  creditor,  and  the  law  protects  the  transaction.  That 
is  according  to  the  usual  course  of  business.  But  if  he  transfers  to 
a  friend,  to  hold  till  due,  and  then  collect  it,  and  with  its  avails  pay 
the  creditor,  that  is  unusual  and  suspicious  upon  its  face,  and  re- 
quires explanation.  Unless  some  good  reason  can  be  shown  for  such 
a  proceeding,  the  law  ought  not  to  protect  it  But,  it  is  said,  that 
here  were  several  creditors  which,  it  is  claimed,  sufficiently  explains 
the  fact  that  the  security  was  effected  through  the  intervention  of  a 
trustee.  Let  us  test  this  position.  If  the  paper  is  right  and  firee 
from  defects,  why  not  sell  it  in  market  or  get  it  discounted,  and  with 
its  avails  pay  the  debts  at  once  ?  Or,  if  the  debts  are  not  to  be  paid 
until  the  paper  is  due  and  collected,  why  not  retain  it  in  his  own 
hands  until  due«  and  if  necessary  sue  and  collect  in  his  own  name  ? 
Such  a  course  would  be  natural  and  usual.    But  what  honest  reason 
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ean  be  suggested  why  it  should  be  transferred  to  a  third  party,  who 
iias  no  intezest  in  tiie  matter,  to  be  sued  in  his  name  ?  Such  a 
coarse  is  nnosaal,  and  not  in  the  course  of  trade.  The  transactioti 
st  once  suggests  the  idea  that  there  is  some  equity  in  favor  of  the 
maker  inherent  in  the  note  itself^  and  which  can  be  made  available 
as  against  the  payee,  and  which  the  payee  is  seeking  to  avoid. 

But  there  is  another  circumstance  appearing  in  the  case  which 
makes  the  unusual  character  of  the  transaction  still  more  apparent 
The  creditors  are  informed  of  the  transfer;  they  ratify  and  con« 
firm  it,  and  direct  the  commencement  and  prosecution  of  this  suit. 
What  occasion  is  there  for  all  this,  except  to  make  it  appear  that  the 
plaintiff  is  a  trustee  for  the  creditors?  And  why  is  it  desirable  that 
it  should  appear  that  he  is  a  trustee  for  the  creditors,  unless  for  the 
very  purpose  of  shutting  out  this  defense?  If  Tale  was  in  fact 
solvent,  this  proceeding  was  extraordinary  and  inexplicable  upon 
any  theory  consistent  with  honesty  and  fair  dealing.  At  least  no 
suflQcient  reason  for  it  appears  in  the  case.  If  he  was  insolvent, 
another  and  insurmountable  difSculty  is  at  once  encountered.  The 
conveyance,  not  being  in  conformity  to  the  provisions  of  our  insolv- 
ent law,  and  operating  to  pay  the  creditors  named  in  full,  thereby 
giving  them  a  preference,  contravenes  the  policy  of  that  law,  and  is 
therefore  void  as  against  creditors.  Surely  it  will  not  be  contended 
that  such  a  conveyance  should  receive  the  sanction  of  this  court  as 
a  legitimate  mercantile  transaction. 

The  fact  that  a  part  of  this  money  was  payable  to  the  wife  of 
Yale  is  worthy  of  notice  also  in  this  branch  of  the  case.  To  that 
extent,  as  we  have  already  seen,  the  plaintiff  was  the  agent  of  Tale. 
We  have  no  occasion  to  say  that  this  circumstance  alone  renders 
this  conveyance  void  at  common  law.  But  if  there  was  a  secret 
trust  in  £AVor  of  Tale,  and  the  operation  of  the  conveyance  should 
be  to  defraud  creditors,  it  certainly  would  be  void  as  against  cred* 
iters.  A  fraudulent  conveyance  can  in  no  sense  be  said  to  be  in  the 
usual  course  of  business.  But,  be  this  as  it  may,  the  fact  that  Tale 
himself  is  still  interested  in  this  note,  either  in  his  own  nght  or  in 
right  of  his  wife,  should  suggest  to  all  parties  concerned  an  inquiry 
as  to  the  reason  and  occasion  of  this  conveyance. 

We  are  not  referred  to  any  case  directly  in  point,  and  are  not 

aware  that  any  exists;  but  we  believe  the  views  above  expressed  are 

in  harmony  with  reason  and  good  sense,  and  not  in  conflict  with 

«py  adjudged  case.     In  Billings  v.  Collins,  44  Me.  271,  it  was  held 

Vol.  IX.— 40 


314  CONNECTICUT, 


Lnske  t.  Hotchkioii. 


that  the  assignment  of  negotiable  paper,  by  operation  of  a  bankrupt 
or  insolvent  law,  was  not  in  the  regolar  ooorse  of  trade,  and  that 
the  assignee  ooold  only  acquire  the  rights  of  the  insolvent.  The 
opinion  of  the  court  is  brie^  simply  announcing  the  result  without 
adducing  any  argument  in  its  support ;  but  we  have  no  reason  to 
doubt  th  3  correctness  of  the  decision.  So  far  as  it  goes  it  supports 
our  position  in  the  present  case. 

For  these  reasons,  after  careful  consideration,  we  have  come  to  the 
oonclusion  that  this  note  was  not  taken  in  the  regular  course  of 
business,  and  that  the  judgment  of  the  court  below  upon  that 
ground  was  erroneous,  and  must  be  reversed. 

In  this  opinion  the  other  judges  concurred,  except  ORAHasB,  J., 
who  tried  the  ease  below,  and  Sbtmoub,  J.,  who  had  been  oonralted 
ni  the  case  when  at  the  bar,  and  who  did  not  di 
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(87  Oonii.  in.) 

Sight  hour  Imm. 

▲  sMiite  prorlded  that  '^  eight  boura'  work  done  In  an j  one  daj  diall  bt 
deemed  a  lawful  day's  work,  unless  otherwise  agreed  by  the  partLes."  PUda- 
tiff,  nnder  a  contract  for  a  fixed  price  per  week,  worked  sixteen  hours  per 
daj.  HM,  that  he  could  not  recover  doable  the  agreed  price.  (See  lUfte,  p 
817.) 

Assumpsit  for  work  and  labor.    The  opinion  atatea  the  ease 
Cofhren^  for  plaintifEl 
MungeTf  for  defendant 

Setmoub,  J.  This  action  is  for  work  and  labor.  The  question 
iubmitted  to  us  arises  fh>m  facts  substantially  as  follows : 

On  the  2d  day  of  April,  1869,  the  parties  contracted  by  parol  that 
the  plaintiff  should  at  once  enter  into  the  defendant's  service  to 
labor  at  the  defendant's  gas  works.    The  work  required  the  plain 
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tifl  's  oonBtant  snpemsion  and  attention,  bnt  the  actual  physical 
labor  required  averaged  only  four  hours  per  day.  The  price  agreed 
WHS  tl0.50  per  week.  The  plaintiff  worked  for  the  defendant  under 
this  oontract  till  July  4, 1869,  and  then  left  The  defendant  has 
paid  him  tlO.50  for  each  of  the  weeks  between  April  2  and 
July  4. 

But  the  plaintiff  worked  in  the  defendant's  serrioe  ttoice  eight 
hours  per  day  during  this  period,  and  he  claims  the  right  to  charge 
turice  tl0.50  at  the  end  of  each  week  on  account  of  haying  done,  as 
he  claims,  two  weeks'  work  in  each  and  every  week  of  the  time  he 
was  in  the  defendant's  employment. 

This  claim  is  founded  on  the  statute  of  1866.  The  plaintiff  says, 
firsts  that  there  was  no  agreement  to  prevent  the  ftill  operation  of 
the  statute ;  and  second,  as  fully  set  out  in  the  remonstrance,  he 
claims,  as  matter  of  law,  that  he  should  recover  the  contract  price 
(to  wit,  tl0.50)  per  week  for  every  fifty-six  hours'  labor  and  attend* 
snoe  upon  the  business  in  each  and  every  week  of  his  service. 

The  statute  is  as  follows :  ^  Eight  hours'  work  done  and  performed 
ID  any  one  day  shall  be  deemed  a  lawful  day's  work,  unless  other- 
wise agreed  by  the  parties." 

A  rule  of  construction  is  thus  fbmished  as  to  what,  in  the  absence 
of  any  agreement  of  the  parties  on  the  subject,  shall  be  deemed  a 
day's  work. 

Let  the  plaintiff's  claim  be  conceded,  that  there  was  no  agreement 
express  or  implied  between  the  parties  in  this  case  as  to  how  many 
hours'  labor  should  constitute  a  day's  or  week's  work,  what  is  the 
effect  of  the  statute  on  the  contract  ?  It  is  that  the  plaintiff  was 
not  bound  to  work  more  than  eight  hours  per  day.  He  might  quit 
work  after  eight  hours'  work  had  been  performed,  and  by  the  stat- 
ute he  would  have  done  a  day's  work  and  would  be  entitled  to  pay 
accordingly;  for,  construed  by  the  statute,  his  contract  obliged  him 
to  eight  hours'  work  only  per  day.  But  the  plaintiff  did  in  fact 
work  sixteen  hours  per  day.  Can  he  recover  for  this  extra  work  ? 
Not  under  the  contract^  for  if  he  did  not  agree  to  work  more  than 
eight  hours  the  defendant  did  not  hire  him  to  work  more  than  that 
number  per  day.  The  defendant's  contract  of  hiring  must  receive 
the  same  construction  as  the  plaintiff's  contract  of  being  hired. 
The  extra  work  was  therefore  done  voluntarily,  not  because  the  plain* 
tiff  was  hired  to  do  it,  or  was  under  obligation  to  do  it.  The  stat- 
ute was  intended  to  lessen  the  hours  of  labor  for  the  laborer,  and 
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cannot  be  oonstmed  as  requiring  a  party  whose  contract  comei 
within  its  operation  to  work  more  than  the  statute  number  of 
hours.  The  plaintiff,  therefore,  cannot  recover  under  the  contract 
for  the  extra  work,  and  no  foundation  is  laid  for  a  recoyery  for  ib 
oufcsiieofthe  contract  as  extra  work.  There  was  no  request  to 
haye  extra  work  performed  nor  agreement  to  pay  for  it. 

The  plaintiff's  argument  and  claim  amounts  to  this — that  when 
I  set  a  man  to  work  under  an  agreement  to  pay  him  a  certain  sum 
per  day,  he  may  work  sixteen  hours  in  a  day  and  charge  me  for  two 
•days'  work.  Prior  to  the  statute  such  a  claim  would  clearly  be 
unfounded.  Independently  of  the  statute  a  person  so  hired  would 
work  the  customary  number  of  hours  and  then  stop,  and  if  he 
worked  longer  than  usual,  in  the  absence  of  any  special  request  or 
special  contract^  the  extra  work  would  be  regarded  as  done  volun- 
tarily, without  any  legal  right  to  compensation. 

But  the  statute  makes  no  change  in  such  a  case  except  only  that 
in  the  absence  of  any  contrary  agreement  the  day's  work  terminates 
with  eight  hours'  labor,  instead  of  terminating  with  the  customary 
hours ;  the  laborer  under  the  statute  may  have  his  stipulated  reward 
for  his  day's  work  upon  the  performance  of  eight  hours'  service ; 
but  if  he  work  longer  than  the  statute  time,  without  special  request 
or  special  contract^  he  is  deemed  to  do  it  voluntarily.  These  parties 
in  agreeing,  the  one  to  pay  and  the  other  to  take  $10.50  a  week, 
contemplated  that  a  week's  work  would  occupy  a  week's  time.  The 
foil  extent  of  the  defendant's  agreement  was  to  pay  $10.50  for  work 
to  be  done  during  the  space  of  each  week's  time.  This  is  the  com- 
mon-law construction,  and  the  statute  does  not  change  that  con- 
struction. The  only  effect  of  the  statute  was  to  relieve  the  plaintiff 
from  labor  at  the  end  of  eight  hours'  work  each  day,  if  he  had 
chosen  to  avail  himself  of  his  statute  rights. 

The  plaintiff  likewise  insisted  in  argument  that  the  nature  of  the 
business  was  such  as  to  require  his  constant  attention,  and  that  the 
contract,  having  been  made  in  view  of  that  necessity,  required  of 
him  that  he  should  work  sixteen  hours  a  day  and  one  hundred  and 
twelve  hours  per  week,  and  that  he  ought  to  recover  for  every  hour's 
work,  counting  eight  hours  as  a  day's  work. 

This  argument  proceeds  upon  the  basis  that  the  contract  oon- 
«trued  by  the  surrounding  circumstances  called  for  more  work  than 
eight  hours  a  day.  But  if  this  be  so,  then  the  case  does  not  fall 
within  the  operation  of  the  statute.    It  makes  no  difference  whether 
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by  express  or  by  implied  agreement  another  measure  than  the  statute 
measure  is  adopted.  The  statute  is  superseded  by  this  implied 
agreement  The  plaintiff  and  defendant  understood  that  the  work 
in  which  the  plaintiff  was  to  be  engaged  would  occupy  substantially 
the  whole  of  the  plaintiff  ^s  waking  hours,  and  with  that  understand- 
ing the  price  of  his  work  is  fixed  at  $10.50  per  week.  On  common- 
law  principles  the  plaintiff's  chum  is  wholly  without  foundation,, 
and  we  cannot  give  to  the  statute  a  oonatruotion  that  will  entitle^ 
the  plaintiff  to  recoyer. 

We,  therefore,  advise  the  superior  court  that  the  leporfe  of  fli» 
auditor  be  accepted,  and  judgment  rendered  for  the  deitendant. 

In  this  opinion  the  other  judges  concurred. 

KOBL^See  Broofti  T.  OoMon,  i  .44B.  Bap.  m— 


Paskxb  t.  Oxswauk 

(«Omiii.«0l) 

Defendant  loaned  monej  to  A,  and  took  therefor  a  pranfaMxrjr  nole^  payalile 
with  interest  in  three  jean,  and  an  agreement  that,  in  oonsideiatlQn  of  the 
trouble  and  expense  in  piocoring  the  monej  loaned,  A  woold  paj  him 
defendant,  each  farther  sum  annnallj  as,  with  the  Interest,  woold  be  eqnal 
to  one-sixth  of  the  annoal  net  profits  of  A's  business.  AM,  that  defendant 
was  liable  as  partner  to  a  business  creditor  of  A. 

Assumpsit  against  defendant  as  partner  in  a  business  conducted 
under  the  name  of  H.  0.  Andrews,  upon  promissory  notes  executed 
in  that  name.  The  opinion  states  the  case.  Oase  reserved  for  this 
court 

WairatM  J  Ailing,  for  plaintifll 

0.  H.  Flatt  and  D.  B.  Beach,  for  defendant 

Sbyhoub,  J.  During  the  year  1865  the  defendants  Oanfleld  and 
Flutehinson  became  interested  in  the  btisiness  which  the  defendant 
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Andrews  was  engaged  in,  at  New  Hayen.  From  time  to  time  dur- 
ing that  year  they  famished  him  with  money  as  capital  under  an 
arrangement  that  they,  Ganfield  and  HntchinsoUy  should  each  fur- 
nish $5,000,  and  that  they  each  should  hare  one-sixth  of  the  net 
profits,  and  that  the  arrangement  should  continue  till  September 
1.  1S^)8.  The  afGurs  of  the  company  were  to  be  under  the  man- 
Agemont  of  Andrews,  and  carried  on  in  his  name.  The  details  of 
the  contract  were,  however,  not  fully  arranged,  and  it  was  always 
understood  that  the  agreement,  when  its  terms  were  fully  settled, 
should  be  reduced  to  writing. 

In  January,  1866,  counsel  was  applied  to  to  draw  the  papers,  and 
the  parties  then  learned  that  their  agreement  would  mdce  them 
partners.  Thereupon  it  was  agreed  by  the  defendants  that  the 
money  invested  by  Ganfield  and  Hutchinson  should  be  regarded  as 
a  loau,  and  the  attorney  was  requested  to  prepare  a  writing  which 
should  secure  to  them  one-third  of  the  profits  without  subjecting 
them  to  liability  as  partners. 

The  writings,  which  are  set  forth  at  length  in  the  committee's 
report,  were  accordingly  prepared  and  executed. 

The  defendants  whUe  acting  under  their  verbal  agreement  were 
clearly  partners,  both  inter  se  and  as  to  third  persons.  But  the 
plaintiff's  debt  arose  from  moneys  famished  to  Andrews  while  he 
was  carrying  on  the  business  under  the  writings,  and  by  the  written 
agreement  the  relation  of  the  defendants  to  each  other  was  materia 
ally  changed.  They  were  no  longer  inter  se,  and  if  chargeable  at 
all,  the  defendants  Ganfield  and  Hutchinson  are  chargeable  only  as 
dormant  partners. 

The  plaintiff  daims  that  parties  participating  in  the  profits  of  a 
business  are  in  general  subject  to  the  debts  contracted  in  the  prose- 
cution of  that  business,  and  that  Ganfield  and  Hutchinson  were 
under  the  written  agreement^  as  well  as  under  the  verbal  agreement^ 
to  participate  in  profits  in  such  manner  as  to  fall  within  the  operar 
tion  of  the  general  rule.  The  defendants  eamestly  deny  these 
claims  of  the  plaintiff. 

The  sharing  in  the  profits  of  a  business  was  formerly  regarded  as 
decisive  to  charge  the  party  so  sharing  with  liability  as  partner  as  to 
third  persons ;  but  the  modem  cases  admit  of  exceptions  to  the 
general  rule,  and  the  defendants  contend  that  the  exceptions  have 
in  tmth  subverted  and  supplanted  the  rule,  so  that  now  the  mere 
participatiQU  of  profits  is  no  ground  whatever  for  charging  the  par> 
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iicipant  as  a  dormant  partner.  On  this  point  we  cannot  adopt  the 
yiews  of  the  defendants.  The  mle  itself  is  firmly  established  as 
{Myrt  of  the  oommon  law  of  England,  and  has  been  generally  recog* 
nized  as  law  in  this  State.  We  oonoede  that  the  rule  is  subject  to 
important  exoeptions,  the  principal  of  which  is  that  of  servants  and 
agents  who  are  permitted  to  receiye  a  certain  percentage  of  the 
profits  of  a  business  as  compensation  for  their  services  in  that  busi- 
ness. This  exception  was  adopted  in  Gonnecticut  in  a  nicely 
balanced  case,  that  of  Loomis  v.  Marshall,  12  Conn.  69.  The  court 
deemed  it  ^'a  matter  of  public  policy  that  enterprising  citizens  who 
possess  industry  and  skill,  but  are  without  capital,  might  be 
employed  for  a  compensation  proportioned  to  the  avails  of  their 
iabor  and  skQl,  without  involving  themselves  and  their  employers 
in  the  responsibilities  of  partnership." 

In  this  class  of  oases  the  agont  receives  what  is  termed  a  commis- 
sion on  the  profits,  as  a  mode  of  payment  adapted  to  secure  and 
increase  exertion. 

This  distinction  between  profits  received  as  such  by  a  principal, 
and  profits  received  by  an  agent  as  compensation  for  services,  is 
nice  and  sometimes  difficult  of  application,  but  is  fully  established. 

There  are  other  cases  where  compensation  from  a  share  of  profits 
lias  been  allowed  for  other  benefits  than  services  of  an  agent,  in 
which,  under  the  idea  that  public  policy  required  the  exception  and 
tiiat  creditors  are  not  injured  but  rather  benefited  by  it,  such  shar- 
ing of  profits  has  been  held  not  to  incur  the  liability  of  a  partner ; 
as  in  the  case  of  Perrine  v.  Hankinson,  6  HaJst  181,  where  one 
feoeived  by  way  of  rent  a  portion  of  the  profits  of  a  tavern. 

Buty  notwithstanding  these  exceptions,  we  think  the  general  rule 
remains  beyond  dispute,  that  participation  in  the  profits  of  a  busi- 
ness \b  prima  facie  strong  e^  idence  of  a  partnership  in  it 

But  the  defendants  say  that  even  if  the  general  rule  be  as  we 
liave  stated  it,  Ganfield  and  Hutchinson  do  not  come  within  its 
operation,  for  they  say  that  they  were  not  to  participate  in  "the 
profits,"  but  by  the  express  terms  of  the  written  agreement  were 
merely  to  receive  ''a  sum  equal  to  the  profits,"  not  as  profits,  but 
simply  as  compensation  for  their  services  in  procuring  the  loan  foi 
Andrews.  This  point,  and  points  immediately  connected  with  it, 
were  strongly  urged  in  argument  and  have  been  carefully  examined. 

In  Waugh  v.  OarveTf  %  H.  Bla.  235,  and  in  the  cases  following  the 
authority  of  that  case,  the  rule  and  the  reason  of  it  are  briefly 
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expressed  in  the  language  of  Justice  DeOrey  :  '*  By  taking  part 
of  the  profits  he  takes  from  the  creditors  a  part  of  that  fund  which 
is  the  proper  security  to  them  for  the  payment  of  their  debts.^^ 
Now  it  can  make  no  difference  with  creditors  whether  a  sum  equal 
to  a  certain  share  of  the  profits  is  taken,  or  the  same  share  of  the 
profits  is  taken  so  nomine.  The  fund  on  which  the  creditors  rely 
is  affected  to  the  same  extent  and  in  the  same  manner,  under  the 
one  form  of  expression,  as  under  the  other. 

The  rule  tvnd  reason  of  it,  as  expressed  by  Justice  DeGrey,  have 
been  much  discussed  by  judges  and  lawyers.  Judge  Stoby  ques- 
tions the  original  justice  and  wisdom  of  the  rule,  but  admits  its 
binding  authority  subject  to  certain  established  exceptions,  and 
suggests  that  the  rule  is  one  of  evidence,  and  that  '^  admitting  that 
a  participation  in  the  profits  will  ordinarily  establish  the  existence 
of  a  partnership  between  the  parties  in  favor  of  third  persons  in 
the  absence  of  all  opposing  circumstances,  it  remains  to  be  consid- 
ered whether  the  rule  ought  to  be  regarded  as  any  thing  more  than 
presumptive  proof  thereof,  and  liable  to  be  repelled  and  overcome 
by  other  circumstances."    Story  on  Part,  g  38. 

Judge  Story's  view  of  the  matter  when  extended  comes  to  this,, 
that  participation  in  the  profits  of  a  business  is  high  evidence  that 
the  party  thus  participating  is  really  and  in  truth  interested  in  the 
business  itself  as  principal,  and  that  the  party  in  whose  name  the 
business  is  done  is  really  agent  of  the  parties  receiving  the  profits,^ 
and  that  a  party  who  receives  a  share  of  the  profits  of  a  business 
may  in  general  justly  be  considered  one  of  the  parties  for  whose 
benefit  it  is  conducted. 

Now  if  this  be  the  true  ground  of  the  general  rule,  and  we  are 
inclined  to  think  it  is  one  of  its  foundations,  the  rule  and  the 
reason  apply  as  well  to  a  party  who  receives  a  sum  equal  to  a  cer- 
tain share  of  the  profits  of  a  business,  as  to  a  party  thus  receiving 
Buch  share  of  profits  by  the  name  of  profits.  If  the  receipt  of  a 
share  of  the  profits  of  a  business  is  evidence  that  the  party  receiv- 
ing such  share  is  interested  in  the  business  itself,  the  receipt  of  a 
sum  equal  to  such  share,  and  measured  by  it,  is  like  evidence,  and 
if  in  the  one  case  the  business  is  regarded  as  carried  on  for  the 
benefit  of  the  recipient  of  the  money,  it  must  be  equally  so  regarded 
in  the  other  case.  The  mere  use  of  the  expression  ''  a  sum  equal  to 
the  profits,'*  in  lieu  of  the  word  "profits,"  does  not  change  tlie 
nature  of  the  contract     There  are  indeed  cases   where  money 
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may  appropriately  be  regarded  as  a  sum  measured  bj 
profits  rather  than  as  profits  themselves;  but  whether  they  shall 
be  so  regarded  depends  upon  no  arbitrary  use  of  phrases^  but  upon 
the  nature  of  the  contract  and  the  real  consideration  upon  which 
the  money  is  received.  We  have  already  seen  that  a  share  .of  profits 
p&id  to  agents  to  secure  exertion  is  not  such  a  participation  in 
profits  as  to  make  the  agent  liable  as  partner^  and  in  such  cases  the 
money  so  paid  is  spoken  of  as  a  sum  equal  to  or  measured  by 
profits,  rather  than  as  a  share  in  the  profits  themselves. 

But  the  cases  do  not  turn  upon  the  use  of  a  particular  phrase,  but 
on  the  nature  of  the  contract  itself^  and  the  nature  of  the  consid-! 
eration  on  which  the  promise  to  pay  part  of  the  profits  to  the  agent 
is  founded,  namely,  faithful  service  in  the  business. 

We  must  then  examine  the  contract  itself,  and  ascertain  from  its 
nature  what  the  real  consideration  was  upon  which  the  defendants, 
Canfield  and  Hutchinson,  were  to  receive  what  it  is  stipulated  they 
should  receive  under  it,  and  whether  it  is  or  is  not  substantially  a 
share  of  the  profits.  The  defendants  claim  that  by  the  express 
terms,  under  seal,  of  the  contract  itself,  the  consideration  is  simply 
as  a  compensation  for  the  trouble,  time  and  expense  which  Can- 
field  and  Hutchinson  were  put  to  in  procuring  the  money  to  loan 
to  Andrews,  and  that  the  consideration  has  no  connection  with  the 
business  to  be  carried  on,  but  is  independent  of  it,  and  that  the 
profits  are  referred  to  as  a  mere  measure  of  compensation  for  ser- 
vices already  performed,  and  indicate  no  interest  in  the  business, 
and  do  not  arise  from  any  interest  in  the  business  itself. 

This  construction  of  the  contract  seems  to  us  forced  and  unnatu- 
ral. The  committee  finds  that  the  defendants  expected  large 
profits,  and  the  turning  point  of  the  contract  was  to  secure  a  share 
of  these  large  profits  to  the  defendants,  Canfield  and  Hutchinson. 
These  large  profits  for  three  years,  as  being  in  consideration  for 
past  services,  presents  a  disproportion  too  gross  to  be  regarded  as 
the  true  meaning  of  the  contract 

The  mere  procuring  the  money  by  Canfield  and  Hutchinson  as  a 
past  and  completed  event  was  an  insignificant  matter.  It  derived 
all  its  value  from  its  connection  with  the  continued  use  of  the 
money  in  Andrews'  business.  The  real  consideration  then  is  pro- 
curing and  actually  lending  the  money  for  the  term  of  three  years 
0n  the  terms  expressed  or  implied  in  the  writing.  Canfield  and 
Hi|tohJ^8pn  were  to  receive  the  sum  stipulated  because  they  fur- 
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nished  a  loan  of  money  to  be  used  in  the  business  of  Andre  7r% 
carried  on  by  him  at  No.  50  State  street,  on  account  of  the  benefit 
that  business  would  deriye  from  the  use  of  the  money  loaned.  The 
sum  stipulated  to  be  paid  on  such  consideration  is  in  its  nature  a 
profit  That  is  its  appropriate  name,  and  the  parties  cannot  change 
its  nature  or  obviate  its  consequences  by  giving  it  the  name  of  a 
sum  equal  to  the  profits.  We  think  it  is  implied  in  the  written 
contract,  as  it  was  in  the  verbal  arrangement^  that  the  money  fur- 
nished by  Canfield  and  Hutchinson,  first  as  capital  and  afterward 
as  a  loan,  should  be  used  in  the  particular  business  of  Andrews 
during  the  three  years;  and  we  attach  some  importance  to  this 
fact,  not  only  by  way  of  inference  as  above  stated  as  to  the  true 
consideration  of  the  agreement  to  give  a  share  of  the  profits  to 
Canfield  and  Hutchinson,  but  also  as  bearing  upon  the  point  to  be 
spoken  of  hereafter,  that  the  business  carried  on  by  the  aid  of  these 
funds  was  in  truth  the  business  of  all  these  defendants,  prosecuted 
for  their  joint  benefit,  and  as  to  the  time  of  its  duration,  its  sub- 
ject-matter, and  the  amount  of  money  that  should  be  used  in  it, 
moulded  and  controlled  by  the  concurrence  and  joint  contract  of 
ihem  all. 

The  real  consideration  upon  which  Canfield  and  Hutchinson  were 
to  receive  the  amount  stipulated  to  be  paid  to  them  is  that  they 
were  interested  in  the  business.  Upon  this  basis  they  were  fairly 
entitled  to  a  share  of  the  profits.  Upon  any  other  basis  the  agree- 
ment giving  them  a  sum  proportioned  to  profits  is  unnatural  and 
unreaL  If  a  party  is  to  receive  profits  in  consideration  of  furnishing 
capital,  he  is  clearly  a  partner,  and  is  a  partner  quoad  third  persons 
even  though  it  should  be  stipulated  that  the  capital  should  be 
regarded  as  a  loan  and  be  repaid  as  such  by  the  acting  partner  with 
interest,  and  although  it  should  be  further  stipulated  that  the  party 
furnishing  capital  should  be  regarded  as  a  mere  creditor  in  respect 
to  the  money  by  him  furnished  and  should  have  no  interest  in  the 
stock  in  trade.  That  is  in  substance  the  relation  in  which  Canfield 
and  Hutchinson  stand  to  the  business  of  Andrews.  They  have  the 
same  interest  in  the  results  of  the  business,  and  of  the  same  kind, 
that  Andrews  himself  has,  and  the  reason  why  this  interest  in  profits 
is  given  them,  is  that  they  under  the  name  of  a  loan  have  furnished 
means  to  carry  on  the  business. 

We  have  already  seen  that  Justice  DeGbbt  placed  the  liability  of 
dormant  partners  on  the  ground  that  they  take  part  of  the  fund  on 
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which  creditors  rely,  and  that  Judge  Stoby  placed  the  liabilitj  on 
the  ground  that  the  receipt  of  a  share  of  the  profits  was  evidence  of 
an  interest  in  the  business  itsel£  In  certain  late  English  cases, 
much  discussed,  the  liability  is  said  to  arise  from  an  agency 
expressed  or  implied  of  the  ostensible  partner.  The  dormant  part^ 
ners  are  regarded  as  principals,  and  the  liability  is  said  to  exist  only 
when  such  element  of  principal  and  agent  is  inyolyed  in  the  relation 
of  the  parties  to  each  other. 

In  the  case  under  consideration  the  defendants  are  liable  under 
each  and  all  these  views  of  the  foundation  of  liability.  There  are 
no  circumstances  here  to  oppose  the  conclusion  derived  from  their 
participation  of  profits,  thatthey  have  areal  interest  in  the  business 
itself.  The  business  is  one  in  which  the  defendants  are  all  inter- 
ested. The  defendants  are  all  principals.  Andrews  as  their  agent 
IS  using  funds  furnished  by  them  all,  in  a  manner  agreed  upon  by 
them  all,  for  their  joint  benefit  and  profit 

The  rule  under  which  we  hold  these  defendants  liable  as  partners 
has  been  much  discussed  and  criticised,  and  has  by  many  been 
regarded  as  harsh  and  unreasonable,  but  as  before  stated  it  is  the 
recognized  rule  of  the  common  law,  and  haisbeen  adopted  by  general 
oonsent  as  the  law  of  this  State,  and  recognized  as  such  in  the  case 
of  Loomis  V.  Marshall,  Our  statute  of  limited  partnership  is 
founded  upon  the  supposed  existence  of  the  rule.  By  that  statute 
funds  may  be  furnished  for  a  partnership  business,  and  a  limited 
liability  incurred  by  the  special  partner.  But  if  one  may  furnish 
funds  to  be  used  in  a  particular  trade,  and  take  a  note  for  the  money 
and  receive  a  share  of  tl\c  profits  of  the  business  as  a  compensation 
for  the  use  of  the  money,  the  statute  is  superseded. 

By  the  admitted  exceptions  to  the  general  rule,  agents  and  servants 
employed  in  a  business  may  participate  in  profits  as  a  compensation 
for  services,  without  involving  themselves  in  the  responsibilities  of  . 
a  partnership.  If  we  should  now  decide  that  parties  lending  money 
to  be  used  in  a  business  may  also  participate  in  profits  as  a  compen- 
sation for  trouble,  time  and  expense  in  procuring  the  money  lent, 
the  two  exceptions  to  the  rule  would  annihilate  the  rule  itself.  By 
the  first  exception  the  party  conducting  a  business  as  its  agent,  and 
by  the  second  the  party  furnishing  the  capital,  would  be  exempt 
4rom  liability,  and  thus  there  would  be  no  case  left  where  parties 
ooiild  not  by  the  force  of  words  alone  evade  the  rule. 

A  business  may  in  general  justly  be  regarded  as  carried  on  for  the 
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benefit  of  ihoae  who  paridoipate  in  its  profits,  and  the  burdens  and 
responsibilities  of  such  business  are  in  general  justly  oast  upon 
those  for  whose  benefit  it  is  oondnoted.  There  may  be  exoeptions, 
bat  we  are  clear  that  the  case  under  consideration  justly  falls  within 
the  general  rule  and  must  be  goyemed  by  it. 

Another  question  was  made  in  the  case,  whether  the  plaintiir's 
debt  had  not  been  paid  or  extinguished  by  renewal  notes  reoeiYed 
by  the  plaintiff  from  Andrews  alone  since  the  termination  of  the 
partnership.  If  a  party  voluntarily  takes  the  note  of  one  of  seyeral 
partners  in  discharge  of  a  copartnership  debt  the  debt  may  be  dis- 
charged, but  these  renewals  were  before  the  plaintiff  knew  of  the 
copartnership,  and  were  not  expressly  or  by  inference  taken  in  pay* 
ment  or  discharge.  The  original  indebtedness  against  the  defend* 
ants  therefore  still  remains,  and  our  advice  to  the  superior  court  is 
that  judgment  be  rendered  for  the  plaintiff  against  the  defendants 
for  the  full  amount  found  due  by  the  committee  as  originating 
between  January  8, 1866,  and  September  1, 1868. 

In  this  opinion  the  other  judges  concurred. 


HoLUSy  Booth  and  Hatdens  y.  Thb  Holxes^  Booih  avd 

ATWOOD  MAJnTFACTUBIKG  COKPAirT. 

(STOoniLfln.) 

lSrad64nark. 

Tlie  plaintiff  eorporatlon  took  its  name  from  the  names  of  Its  principal  stock- 
holden.  Some  of  theae  atockholden  afterward  atartod  a  rlTal  eorpcratloo 
and  nsed  their  names,  with  the  addition  of  one  other,  as  ita  name.  HM, 
that  the  plaintiflf  was  entitled  to  protection  in  the  nse  of  said  stockholders' 
names,  and  that  defendants  would  be  enjoined  from  using  them.  (8§e  noU 
p.  881.) 

Bill  in  equity  for  an  injunction  against  the  nse  of  a  name  by 
the  respondents.    The  opinion  states  the  case. 

C,  R,  Ingerfott  and  C.  F.  Blake,  for  petitioners.     Hie  oourti 
will  protect  a  name  under  which  a  business  is  carried  on.    Thn% 
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the  court  en  joined  a  band  of  siDgers  fiom  callinnf  theniHelves 
"Christy's  Minstrels;"  Christy  y.  Murphy  12  How  Pr.  77. 
The  name  of  the  Irving  House^  an  hote],  was  protectt^d.  Howard 
Y.  HenrigneSy  3  Sandf.  Sup.*  Ct.  726.  See  6t€rn  v.  Cortan^  13 
Law  Rep.  300;  Howe  v.  Searing^  19  How.  Pr.  14.  lu  IT^toU  v. 
Morgan,  2  Keen,  2  3,  the  court  enjoined  the  defendants  from  call- 
ing themselves  the  "  Conoeyanc^  Co ,"  as  infringing  the  trade  name^ 
"  London  Conveyance  Co.^^  In  Cltment  v.  Ma  dick,  23  Jur.  592, 
22  Law  Rep.  428,  the  plaintiff  published  a  weekly  paper  chilled 
*^BeWs  Life  in  Lon'to?^; "  the  defendant  called  hifl  paper  the 
**  Penny  BeWe  L*fe, "  and  the  court  enjoined  the  use  ('f  the  words 
**  BtWe  Life  "  See,  also,  Prowttt  v.  Mortimer,  19  Law  Rep.  222. 
The  latest  case  is  that  of  Lee\,  Haley,  Law  Rep.,  5  Ch.  App.  101, 
where  the  Guinea  Coal  Co.  obtained  an  injunction  against  the  u^e 
by  the  defendants  of  the  name  of  the  "Pcitf  Mall  Gui^tea  Coal 
Co"  In  this  case  the  place  of  business  of  the  plaintiff's  company 
had  been  in  Pall  Mall 

4.  This  principle  of  protecting  a  business  name  has  been  carried 
eo  far  that  an  injunction  has  been  granted  restraining  the  defend- 
ants from  using  their  own  names  in  such  way  as  to  mislead  the 
public.  Croft  v.  Bay,  7  Beav.  84;  Sykea  v.  Sykes,  S  Barn.  A  Cress. 
641;  Bodgersx:  ybwill,  5  Mann.,  Oraug.  A  Scott,  110;  Bent  v. 
Turpin^  25  Jur.  674.  Even  in  a  partnership,  the  firm  name,  or 
a  trade-mark  representing  the  firm  name,  cannot  be  taken  by  a 
retiring  partner.  Hall  v.  Barrows,  27  Jur.  468;  S.  C,  *28  id.  65; 
Burry  v.  Bedford,  27  id.  966;  S.  C,  28  id.  602;  CharUo^e  v. 
Bouglaaa,  6  Jur.  N.  S.  966;  S.  C,  22  Law  Rep.  172;  Lewis  v.  Lang- 
don^  7  Sim.  421. 

It  is  not  necessary  that  the  name  should  be  exactly  copied.  It  is 
sufficient  if  the  resemblance  be  such  as  may  deceive  the  unwary. 
tSeioDO  V,  Provtzende,  Law  Rep.,  1  Ch.  App.  192;  Walton  v.  Crowley, 
8  Blatchf.  440. 

It  is  not  neceBsary  to  show  any  evil  intent  or  direct  malice  in  the 
defendants.  Mtllmgton  v.  JFlfX,  3  Myine  A  Craisr,  338;  Cartier  v. 
Carlisle,  81  Beav.  292;  Lavia  v.  K  ndad,  2  R.  I  566;  Upton  on 
Trade-Marks,  204;  FiUey  v.  Fassett,  1 7  Am.  Law  Reg.  4o2;  1  Story's 
Eq.  Jur.,  §§  186-189;  Story  w.Nttrwich A  Worcester  R.  R.  Co,  24 
Conn.  94;  UcUlender  v.  Colgrooe,  17  i«l.  I;  Laoette  v.  Sage,  29  id. 
677.     The  court  has  found  that  oertai    mischiefs  have  resulted  to 
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conferred,  which  are  applicable  alike  to  all  corporations ;  such  aa 
the  power  to  hold  property,  to  sue  and  be  sued,  and  the  Uke.  So 
also  of  certain  requisites  and  forms,  such  as  the  par  value  of  each 
share  of  stocky  the  publication  of  notice,  and  recording  the  articles 
of  association,  etc.  Other  powers  and  priyileges  are  left  in  a  meas- 
ure to  the  discretion  of  the  parties  interested.  Among  these  are 
the  amount  of  capital  stock,  the  location,  the  business  to  be  trans- 
acted, and  the  name.  When  the  oorporators  have  once  exercised 
their  power  in  respect  to  these  matters,  the  law  declares  the  capital 
stock,  the  location,  the  business  and  the  name  to  be  as  thus  deter- 
mined, until  changed  in  pursuance  of  law.  In  respect  to  these 
matters  the  corporation  is  as  much  the  creature  o(  and  subject  to, 
and  protected  by,  the  law,  as  in  the  former. 

The  law  having  authorized  the  selection  of  a  name,  and  having 
declared  the  name  so  selected  to  be  the  name  of  the  corporation,  we 
see  no  reason  why  the  law  should  not  protect  the  corporation  in  the 
use  of  that  name,  upon  the  same  principle,  and  to  the  same  extent, 
that  individuals  are  protected  in  the  use  of  trade-marks.  Hence  it 
necessarily  follows  that  corporations  in  the  exercise  of  discretionarj 
powers  conferred  by  the  statute  must  so  exercise  them  as  not  to 
infringe  upon  the  established  legal  rights  of  others. 

But  it  is  contended,  conceding  that  if  John  Doe  and  Bichard  Boa 
had  formed  the  defendant  corporation,  they  would  have  had  no  right 
to  use  the  petitioners'  name ;  that  the  petitioners,  by  incorporating 
into  their  name  the  names  of  some  of  the  principal  corporators, 
have  forfeited  their  right  to  this  protection,  for  the  reason  that  they 
could  not  thereby  so  absorb  the  names  of  Israel  Holmes  and  John 
0.  Booth  as  to  prevent  them  fh>m  imparting  the  right  to  use  their, 
names  to  any  other  corporation  or  business  firm  with  which  they 
might  become  connected.  We  state  the  claim  in  this  form,  because, 
as  it  seems  to  us,  in  this  form  only  has  it  any  application  to  the 
present  case.  We  do  not  wish  to  be  understood  as  deciding  that 
the  respondents  may  not,  in  any  legitimate  way,  indicate  to  the 
trade  that  their  business  had  the  benefit  of  the  experience,  skill  and 
reputation  of  these  gentlemen.  But  the  simple  question  is,  have 
they  a  right  to  do  it  by  a  substantial  use  of  the  petitioners'  name^ 
In  answering  this  question  we  shall  answer  that  Mr.  Holmes  and 
Mr.  Booth,  in  the  first  instance,  had  a  perfect  right  to  prohibit  the 
use  of  their  names  by  the  petitioners.  If  so,  presumptively  at  least, 
they  assented  to  such  use.     They  subscribed  to  the  capital  stock 
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with  the  knowledge,  if  not  apon  the  condition,  that  the  coiporation 
would  thus  hold  out  to  the  world  that  their  skill  and  experience 
were  inyolved  in  the  enterprise.  The  same  considemtioii  may  have 
influenced  others  to  subscribe  to  the  stock  originally  oi  to  purchase 
stock  subsequently.  The  value  of  the  stock  may  have  depended 
upon  it  There  is  inyolyed  in  the  case,  therefore,  the  element  of  a 
contract  or  an  estoppeL  If  these  parties  allowed  che  use  of  their 
names,  thereby  receiving,  as  they  might  have  done,  and  probably 
did,  a  consideration  in  the  enhanced  value  of  their  stock,  why  doei^ 
not  the  law  imply  an  agreement  that  the  name  shall  continue  so 
long  as  the  corporation  shall  exist  ?  Or,  if  they,  in  connection  with 
others,  held  out  to  the  world,  by  the  use  of  their  names,  that  the 
corporation  was  entitled  to  the  benefit  of  their  skill  and  experience, 
what  moral,  equitable  or  legal  right  have  they  now  to  withdraw,  or 
otherwise  impair,  the  right  to  the  use  of  their  names  f 

Much  of  the  argument  in  behalf  of  the  respondents  is  based  upon 
the  analogies  between  partnerships  and  corporations. 

We  concede  the  existence  of  the  analogies,  but  deny  that  they 
strengthen  the  respondents'  position. 

The  principle  we  have  been  contending  for  should,  under  similar 
circumstances,  be  applied  to  partnerships  and  corporations  alike. 
It  is  only  when  the  circumstances  change  that  the  principle  becomes 
inapplicable.  A  person  whose  name  appears  in  the  firm  name  of  a 
partnership,  in  the  absence  of  any  thing  raising  a  contrary  presump- 
tion, will  be  presumed  to  have  agreed  that  it  should  so  continue 
during  the  existence  of  the  partnership.  If,  before  the  partnership 
expires,  he  merely  sells  his  interest  in  the  concern  to  a  stranger,  he 
conveys  to  the  purchaser  a  right  in  the  use  of  his  name  during  the 
remainder  of  the  term.  If  at  the  expiration  of  the  term  he  sells  his 
mterest,  with  on  agreement,  express  or  implied,  that  the  business 
shall  thereafter  be  continued  under  the  same  name,  the  same  rule 
applies.  At  the  dissolution  of  the  partnership,  the  partners  revert 
back  to  their  individual  rights  and  responsibilities,  and  each  partner, 
in  the  absence  of  any  agreement  to  the  contrary,  has  an  absolute 
light  to  control  the  use  of  his  own  name.  In  all  these  respects  there 
is  no  difference  between  a  corporation  and  a  partnership. 

But  the  difBculty  with  the  argument  is,  that  the  plaintiff  corpo- 
ration still  exists,  and  the  rights  which  others  have  acquired  in  4he 
use  of  its  corporate  name  are  still  outstanding.  Until  its  dissolution, 
therefore,  Holmes  and  Booth  must  use  their  own  names  subject  tc 
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the  rights  of  the  petitioners,  unless  relieyed  of  that  inconvenienoe 
by  their  consent 

a..  Fraud. 

It  is  said  that  the  finding  in  this  case  fiuled  to  substantiate  the 
allegation  of  firaud  in  the  petition,  and  an  intent  on  the  part  of  the 
respondents,  by  simulating  the  petitioners'  name,  to  draw  away  their 
customers.  There  are  oases  which  seem  to  establish  the  proposition 
that  neilber  fraud  nor  an  actual  intention  to  do  tiie  iiqury  com- 
plained of  is  essential  to  the  petitioners'  case.  MiUingtofh  t.  FoXy  S 
Mylne  ft  Craig,  388 ;  Cartier  v.  Carlisle,  81  Beav.  208 ;  Davis  r. 
KsndaUy  2  R  I.  566. 

The  ground  on  which  courts  of  equity  afford  relief  in  this  class 
of  cases  is  the  injury  to  the  party  aggrieved,  and  the  imposition 
upon  the  public  by  causing  them  to  believe  that  the  goods  of  one 
man  or  firm  are  the  production  of  another.  The  existence  of  these 
consequences  does  not  necessarily  depend  upon  the  question  whether 
fraud  or  an  evil  intent  does  or  does  not  exist  The  quo  awimOf 
therefore,  would  seem  to  be  an  immaterial  inquiry. 

Perhaps,  however,  it  is  inexpedient  to  declare  the  broad  proposi* 
tion  deduinble  from  those  cases  as  the  law  of  this  State.  Every 
man,  acting  intelligently,  will  be  presumed  to  intend  the  necessary 
consequences  of  his  acts.  Gharton  v.  Douglass,  23  Jurist,  887 ;  S.  0^ 
Johns.  (Eng.)  174;  S.  0.,  22  L.  R  172.  The  same  presumptioD 
applies,  with  ]ess  force,  perhaps,  to  the  probable  and  ordinaiy  con* 
sequences.  The  application  of  this  rule  to  the  present  case  can  do 
no  injustice.  Most  of  the  respondents'  corporators  were  oflloers, 
stockholders  and  employees  of  the  plaintiff  corporation.  One  after 
another  resigned  his  ofiBce  or  position,  and  sold  out  his  stock,  and 
secretly  organized  and  put  in  operation  a  rival  company,  which 
bought  the  entire  property  of  a  similar  corporation  in  a  neighboring 
town,  and  located  themselves  permanently  in  the  same  town  with 
the  petitioners,  established  their  depots  for  the  sale  of  their  goods  in 
New  York  and  Boston,  as  near  as  practicable  to  the  depots  of  the 
petitioners,  and  assumed  a  name  so  nearly  like  that  of  the  petition* 
ers  as  to  induce  the  belief  that  the  two  companies  were  the  samsr 
From  these  facts,  the  intention  to  benefit  themselves  at  the  expense' 
of  injuring  the  petitioners,  so  far  as  such  intention  is  essential,  may 
be  legitimately  inferred. 

8.  Fraud  or  misrepresentation  of  the  petitioners. 

This  objection  is  twofold.    1.  That  the  petitioners'  name  importt 
a  partnership  rather  than  a  corporation.    8.  That  it  is  equivalent 
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to  a  representation  that  they  have  the  benefit  of  the  skill  and  ez« 
perience  of  Holmes  and  Booth. 

With  regard  to  the  first,  we  cannot  conceive  that  it  makes  mnob 
difference  to  the  public,  who  deal  with  them  or  purchase  their  wares, 
whether  the  petitioners  are  a  corporation  or  a  partnership.  The 
name  they  selected  was  in  strict  conformity  to  the  law  as  it  existed 
at  the  time.  And  we  see  nothing  in  the  subsequent  statute  requir« 
ing  the  name  of  joint-stock  corporations  to  commence  with  the 
word  "  The/*  and  end  with  the  word  '*  Company/'  that  makes  the 
retention  of  that  name  illegal  or  improper.  Strictly  speaking,  it  it 
not  a  misrepresentation  at  all ;  but  if  in  any  sense  it  may  be  regarded 
in  that  light,  it  is  not  a  misrepresentation  that  affects  trade  or  busi- 
ness in  such  a  manner  as  to  render  it  inequitable  for  a  court  of 
equity  to  grant  the  relief  sought  So,  too,  in  regard  to  the  second 
branch  of  the  objection.  We  do  not  consider  that  the  corporate 
name  imports  a  declaration  that  the  individuals,  whose  names  appear 
therein,  will  always  remain  in  the  employment  of  the  corporation. 
Perpetuity  is  a  prominent  feature  of  corporations.  Ordinarily,  they 
are  organized,  not  for  a  life-time  merely,  but  for  generations  and 
perhaps  centuries.  It  cannot  be  expected,  therefore,  that  any  one 
individual  will  remain  in  the  employment  of  a  corporation  during 
the  term  of  its  possible  continuance.  On  the  other  hand,  it  was 
doubtless  true  that  the  petitioners'  name  was  originally  adopted  for 
the  purpose  claimed.  It  probably  served  to  introduce  their  wares 
into  the  markets  of  the  world,  and  enabled  them  to  establish  a 
profitable  and  paying  business.  But  every  one  must  understand 
that  the  connection  of  these  men  with  the  corporation,  in  any 
capacity  whatever,  was  temporary  in  its  nature,  and  subject  to  the 
ordinary  changes  and  vicissitudes  of  human  life.  Their  interest  in 
the  corporation  might  at  any  time  cease.  They  might  decline 
further  employment,  and  sickness  or  death  might  incapacitate  them 
for  further  service.  These  are  contingencies  which  must  have  been 
contemplated. 

For  these  reasons  we  advise  the  superior  court  to  grant  the  prayer 
of  the  petitioners. 

In  this  opinion  the  other  judges  concurred,  except  Seymour,  J^ 
who,  having  been  counsel  in  the  case  when  at  the  bar,  did  not  sit 

IfOTB. — In  the  recent  case  of  Neuiby  ▼.  The  Oregon  Central  RaUtoaii/  Co.,  I  Deady,  W 
U  was  held  that  the  oorporate  name  of  a  corporation  Is  a  trade-mark  and  will  be  pro- 
tected by  a  court  of  equity.  The  defendants  were  therefore  enjoined  from  osins  the 
name  **The  Oregon  Oentral  Bailway  Co** —there  being  a  prior  corporation  haTing 
that  name.— Bbp. 
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(87  Conn.  £08.) 
Town  —  Dtfect  in  highway. 

Plaintiff  was  injured  on  a  highway  that  had  been  legally  discontinued  by  the 
town,  but  about  which  no  railing,  fence,  or  other  warning  to  travelers  had 
been  put  up.  Held,  that  the  town  was  liable  under  a  statute  making  it  liable 
for  injuries  from  defects  in  its  highways. 

Action  to  recover  for  injuries  received  on  a  highway.  The 
opinion  states  the  case.  The  verdict  was  for  the  plauitiff,  and 
defendant  moved  for  a  new  trial. 

Wooaier  i&  Torrance^  for  defendant. 

IT.  Stoddardj  for  plaintiff. 

Cabpenteb,  J.  The  plaintiff  claimed  that  he  sustained  an  injary 
in  consequence  of  a  defective  highway  in  the  town  of  Derby. 

The  circumstances  were  these :  The  Honsatonic  Water  Power 
Company,  by  virtue  of  authority  conferred  upon  it  by  its  charter, 
changed  a  portion  of  a  highway  in  the  town  about  one-half  mile  in 
length,  by  making  a  new  track  or  pathway  near  to,  and  nearly  par- 
allel with,  the  old  track.  This  change  was  approved  by  the  select- 
men of  the  town.  The  Water  Power  Company  opened  aditch  about 
twenty  feet  deep  completely  across  the  bed  or  traveled  part  of  the 
old  highway.  The  old  highway  was  more  nearly  in  the  line  or 
direction  in  which  the  plaintiff  was  traveling  than  the  new.  At  the 
point  of  divergence  the  road-bed  was  in  such  a  condition  that  a 
strangei',  or  one  not  well  acquainted  with  the  locality,  would  be 
quite  as  likely  in  the  night  season  to  take  the  old  highway  as  the 
new.  There  was  no  railing  or  other  indication  that  the  old  road 
was  unsafe.  The  plaintiff  passed  over  the  road  in  company  with 
another  man  on  the  morning  before  the  accident  happened,  and  that 
was  the  only  evidence  that  he  knew  of  the  situation  of  the  road.  In 
returning,  the  same  evening,  the  horse  followed  the  line  of  the  old 
highway,  and  the  plaintiff  was  precipitated  into  the  ditch,  whereby 
he  was  injured.     The  plaintiff  obtained  a  verdict  in  the  court  of 
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common  pleas,  and  the  defendants  moved  for  a  new  trial,  on  the 
ground  of  alleged  errors  in  oharging  the  jury,  and  in  refnsing  to 
charge  as  requested. 

There  are  two  counts  in  the  declaration.  The  first  alleges^  in 
general  terms  and  in  the  usual  form,  that  the  injury  was  receiyed 
while  traveling  upon  and  along  the  public  highway.  The  second 
alleges  substantially  the  facts  aboye  stated.  The  yerdict  was  for  the 
plaintiff  on  the  second  count,  and  for  the  defendants  on  the  first 
count 

No  question  is  made  in  this  court  as  to  contributory  negligence  in 
the  plaintiff;  but  the  question  is,  in  general  terms,  are  the  defend- 
ants liable  under  the  circumstances  above  stated  P  The  court,  in 
response  to  a  request  made  by  the  defendants'  counsel,  charged  the 
jury  that  the  action  was  not  founded  on  the  eighth  section  of  the 
statute,  requiring  the  town  to  erect  railings  on  the  sides  of  bridges, 
and  parts  of  the  highway  so  made  or  raised  above  the  adjoining 
ground  as  to  endanger  the  safety  of  travelers ;  but  ivas  founded  on 
the  sixth  section  of  the  act,  which  pi*ovides  that,  if  any  person  shall 
lose  a  limb,  break  a  bone,  or  receive  any  bruise  or  bodily  injury  by 
reason  of  any  defective  bridge  or  road,  the  town  whose  duty  it  is  to 
keep  the  road  or  bridge  in  repair  shall  pay  to  the  person  so  injured 
just  damages.  Was  the  then  existing  highway  defective  within  the 
meaning  of  this  statute  ? 

It  is  not  contended  that  there  was  any  structural  defect,  or  want 
of  proper  repair,  in  the  highway  itself.  There  was,  therefore,  no 
danger  to  the  plaintiff  arising  from  the  negligence  of  the  defend- 
ants, so  long  as  he  kept  within  the  limits  of  the  highway ;  but  the 
danger  consisted  in  his  being  drawn,  unwittingly,  from  the  highway, 
and  induced  to  travel  in  and  along  the  ronte  of  the  old,  discontinued 
and  dangerous  highway.  The  case  is  a  novel  one  in  some  of  its 
aspects,  and  presents  a  question  differing  somewhat  from  any  that 
has  hitherto  arisen  in  this  State. 

1.  The  defendants  asked  the  court  to  charge  the  jury  ^  that  if  the 
acts  of  the  water  company  in  changing  the  road-bed  were  done 
according  to  the  powers  conferred  upon  them  by  their  charter,  and 
such  changes  in  the  road-bed  were  in  good  faith  and  without  fraud 
approved  by  the  selectmen  of  the  town,  the  defendants  could  not  be 
liable  in  this  action  for  an  accident  happening  on  a  portion  of  the 
discontinued  road,  even  though  the  jury  should  find  that  the  select- 
men  erred  in  judgment  in  approving  of  such  change."    The  court 
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charged  the  jary  that  the  above  claim  was  correct  as  applicable  to 
the  first  count  of  the  declaration,  bat  did  not  otherwise  so  charge. 
We  think  this  request  was  clearly  inapplicable  to  the  second 
count  That  count  does  not  base  the  liability  of  the  defendants 
npon  any  error  in  judgment,  or  upon  any  negligence  in  respect  to 
the  condition  of  the  bed  of  the  old  road  at  the  precise  spot  where 
the  accident  happened ;  but  the  negligence  consisted  in  leaving  the 
new  road  without  a  sufficient  guard  to  prevent  travelers  firom  going 
astray  upon  the  old. 

2.  The  defendants  further  requested  the  court  to  charge  **  that 
the  plaintiff  must  prove  to  the  satisfaction  of  the  jury  that  the 
precise  place  where  the  injury  was  received  was  a  public  highway 
•of  the  town  of  Derby/'  which  the  court  omitted  to  charge ;  **  and 
that  the  highway  where  the  accident  happened  was  defective  and 
out  of  repair,  by  the  fault  apd  negligence  of  the  defendants,  and 
that  the  plaintiff's  injury  was  caused  by  that  defecf  The  court 
charged  the  jury  that  it  was  not  necessary  in  all  cases  that  the 
place  where  the  injury  was  received  should  be  a  part  of  a  highway, 
but  that  the  injury  must  have  happened  because  the  highway  was 
out  of  repair  and  defective  by  the  fault  and  negligence  of  the 
defendants,  and  that  the  plaintiff 's  injury  must  have  been  caused 
by  that  defect 

The  objection  to  this  part  of  the  charge  is,  that  it  is  not  suffi- 
ciently specific,  and  was  calculated  to  mislead  the  jury,  unless 
limited  by  other  proper  instructions.  There  would  be  force  in  this 
objection  if  the  charge  in  this  respect  stood  alone.  But,  considering 
this  part  of  the  charge  in  its  application  to  the  case  in  hand,  and  in 
connection  with  the  charge  of  the  court  in  response  to  the  defend- 
ant's fourth  request,  as  stated  hereafter,  in  which  the  court  carefully 
and  properly  applied  the  substance  of  the  charge  now  under  con* 
sideration  to  the  circumstances  of  this  case,  we  are  of  the  opinion 
that  the  jury  could  not  have  been  misled  by  it,  and  that  the  defend- 
ants have  thereby  sustained  no  injury. 

3.  The  defendants  further  requested  the  court  to  charge,  ^  that 
towns  are  not  obliged  to  fence  their  roads  against  adjoining  land, 
or  maintain  any  fence  or  railing  on  the  sides  of  their  highway,  for 
the  purpose  of  preventing  injuries  outside  the  limits  of  the  high- 
way, unless  the  sides  of  such  parts  of  such  highways  are  so  made 
or  raised  above  the  adjoining  ground  as  to  endanger  the  safety  of 
travelers ;  and  that  if  the  road-bed  of  the  new  highway  at  the  point 
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•«f  Beparation  from  the  old  or  former  highway  in  question,  was  not 
raised  above  the  road-bed  of  the  old  highway,  the  defendants  were 
not  bound  by  law  to  erect  or  maintain  a  railing  or  fence,  and  were 
not,  under  any  circumstances,  liable  for  injuries  happening  outside 
of  the  limits  of  the  highway."  The  court  charged  the  jury  ^'tbac 
towns  are  not  ordinarily  bound  to  fence  or  rail  their  highways,  and 
are  not  generally  liable  for  injuries  received  outside  the  limits  of  the 
highway,  but,  that  under  some  circumstances  towns  might  be  liable 
for  injuries  received  outside  the  limits  of  the  highway,  and  that  if 
the  jury  should  find,  as  claimed  by  the  plaintiff,  that  the  new  and 
the  old  road  ran  in  the  same  general  direction,  and  that  the  defend- 
ants had  left  the  new  highway  at  the  point  of  separation  firom  the  old 
without  any  guard  or  railing,  and  in  such  a  condition  as  would  be 
well  calculated  to  mislead  persons  of  ordinary  prudence,  and  draw 
them  from  the  new  road  into  the  old  and  unsafe  road  under  the 
belief  that  they  were  still  on  the  public  highway,  then  there  was 
nothing  in  the  law  to  prevent  a  recovery,  and  that,  if  the  juiy 
should  so  find,  their  verdict  should  be  for  the  plaintiff  on  the 
second  count ;  if  they  should  not  so  find,  then  their  verdict  should 
be  for  the  defendants  on  both  counts." 

The  first  part  of  this  request,  as  a  general  proposition,  is  well 
enough.  The  latter  part,  which  would  seem  to  establish  it  as  a  rule 
precluding  the  possibility  of  any  exception  to  it,  is  wrong.  Again : 
The  words  ^^ railing"  and  ''fence,"  as  used  in  the  eighth  section  of 
our  statute,  seems  to  imply  a  barrier  of  sufficient  strength  to  pre- 
vent travelers,  under  ordinary  circumstances,  from  going  off  a 
Sridge  or  embankment  If  the  defendants'  counsel  used  the  words 
in  that  sense,  we  see  no  objection  to  the  request,  provided  it  had 
any  application  to  the  case ;  for  we  do  not  suppose  it  was  necessary 
for  the  defendants  to  erect  any  such  barrier  at  this  place.  A  written 
^r  printed  notice  that  the  road  was  discontinued,  brought  home  to 
ihe  knowledge  of  a  party  who  knowingly  attempted  to  pass  over 
the  road,  would  have  been  sufficient.  But,  if  they  meant  by  it,  as  I 
suppose  they  did,  that  the  defendants  were  under  no  obligations,  by 
means  of  a  fence,  railing  or  otherwise,  to  inform  the  public  thai 
the  old  highway  was  discontinued  and  unsafe,  then  we  think  thej 
were  clearly  wrong. 

And  that  brings  us  to  consider  this  question :  Was  the  want  of 
^nch  notice  a  defect  in  the  new  highway  ? 

The  object  and  purpose  of  the  statute  was  to  compel  towp«  to 
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keep  their  highways  reasonably  safe  for  travelers.  The  dangeroni 
oharaeter  of  this  highway,  taken  as  a  whole,  can  admit  of  no 
qaestion.  Strangers  and  others  acquainted  with  the  road  as  it  was, 
but  unaware  of  the  change,  passing  oyer  it  in  a  dark  night,  would 
be  almost  certain  to  be  drawn  from  the  road,  and  to  meet  with  an 
accident  at  the  risk  of  life  itself.  The  road  was,  therefore,  unsafia. 
Was  there  any  excuse  for  it  ?  The  expense  of  some  device  whereby 
the  public  could  have  been  effectually  warned  of  the  danger  would 
have  been  very  slight.  Can  it  be  presumed  that  so  great  a  danger, 
resulting  probably  in  such  serious  consequences,  and  so  easily 
guarded  against,  was  not  embraced  in  the  mischief  which  the 
legislature  intended  to  prevent  ?  The  fact,  upon  which  the  defend* 
ants  so  much  rely,  that  the  place  where  the  accident  happened  was 
firom  twenty  to  forty  rods  from  the  point  of  divergence  of  the  two 
roads,  and  from  two  to  five  rods  distant  from  the  nearest  point  in 
the  new  highway,  seems  to  us  to  be  entitled  to  little  or  no  weight. 
The  danger  did  not  materially  depend  upon  the  proximity  of  the 
ditch  to  the  new  highway,  nor  was  it,  to  any  appreciable  extent, 
diminished  by  its  distance  from  it.  If,  at  certain  times,  the  trav- 
eler gets  upon  the  wrong  road,  the  accident  will  be  sure  to  happen 
unless  i^revented  by  some  unexpected  event. 

The  road  as  it  was  therefore  was  a  trap,  and  it  was  manifestly 
the  duty  of  the  town  to  use  all  reasonable  precautions  to  prevent 
strangers,  and  the  unwary,  from  being  caught  in  it.  It  must  be 
borne  in  mind  that  the  question  does  not  relate  to  the  duty  of 
towns  to  fence  highways  generally,  or  to  use  other  precautions  to 
prevent  travelers  from  going  astray.  The  jury  were  properly  told 
that  no  such  duty  rested  upon  them.  Ordinarily  there  can  be  no 
danger  to  the  traveling  public  from  the  want  of  such  a  fence.  But 
when  the  public,  for  a  long  time,  have  been  accustomed  to  pass 
over  a  given  piece  of  highway,  and  the  same  becomes  impassable  or 
dangerous  from  any  cause,  so  that  it  is  necessary  to  divert  public 
travel  therefrom,  good  sense,  as  well  as  common  prudence  and  the 
dictates  of  humanity,  requires  that  some  means  should  be  adopted 
whereby  the  public  shall  be  effectually  warned  of  the  danger.  That 
not  having  been  done,  the  discontinuance  was  on  paper  merely. 
There  was  no  real,  actual  discontinuance.  The  old  road  was  not 
closed,  but  was  apparently  an  open,  public  highway  stilL  A  road 
cannot  be  discontinued  by  a  mere  vote.  Something  more  is  requi* 
site.    The  publio  must  be  actually  excluded  therefrom.    Until  that 
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is  done  the  liability  of  the  town,  as  to  all  persons  without  notice, 
remains  the  same.  So  in  this  case.  Merely  opening  a  new  track 
and  declaring  the  old  track  discontinued,  was  clearly  insnfScient. 
It  was  negligence  in  the  selectmen  to  approve  the  change  and  leave 
Vthe  two  roads  in  that  condition.  A  fence,  or  its  equivalent,  to  keep 
the  public  from  the  old  track,  was  essential.  It  was  their  duty  to 
see,  not  only  that  the  new  road  was  in  proper  condition,  but  that 
the  two  combined  did  not  endanger  the  lives  and  property  of  those 
using  the  new.  Failing  in  this  was  not  merely  an  error  in  judg- 
ment, it  was  negligence;  and  the  town  is  liable  for  the  conse- 
quences of  that  negligence. 

The  principle  underlying  this  decision  is  not  now  established  for 
the  first  time  in  this  State.  Towns  are  required  to  keep  the  limits 
of  the  highway  outside  of  the  traveled  path  reasonably  free  from 
objects  which  are  calculated  to  frighten  horses  of  ordinary  gentle- 
ness. Dimoch  v.  Town  of  Suffield,  30  Conn.  129 ;  Hewison  v.  City 
of  New  Haven,  34  id.  136.  If  objects  like  these  constitute  defects 
in  the  highway,  surely  a  highway  so  situated  that  travelers  will  be 
likely  to  be  allured  from  it  into  dangerous  paths,  must  be  defective^ 
The  danger  in  the  one  case  is  as  real  as  in  the  other.  The  case 
of  Thorp  V.  Town  of  Brookfield,  36  Conn.  320,  was  in  some  respects 
like  the  present.  A  portion  of  a  bridge  had  been  carried  away  bv  u 
freshet,  so  that  it  was  impassable.  It  was  condemned,  and  the 
selectmen,  by  means  of  a  fence  across  the  highway  on  both  sides,, 
attempted  to  turn  the  travel  from  it.  The  court  held  that  they 
were  guilty  of  negligence  in  not  continuing  the  barrier,  so  as 
effectually  to  warn  the  public  of  danger.  See,  also.  City  of  Norwich. 
V.  Breed,  30  Conn.  536,  where  the  same  principle  is  distinctly 
recognized. 

A  brief  reference  to  some  of  the  authorities  in  other  States  will 
show  what  the  law  is  elsewhere.  In  Ireland  v.  Tlie  OnioegOj  Hanni- 
bal &  Sterling  Plunk  Road  Co,,  13  N.  Y.  526,  the  facts  were  these: 
The  defendants  were  authorized  to  use  an  existing  highway  for  the 
construction  of  their  road.  In  grading  for  the  plank-road  the 
defendants,  within  the  bounds  of  the  former  highway,  excavated 
the  earth  so  as  to  make  a  new  track  lower  than  the  former  traveled 
path.  The  new  track  diverged  from  the  traveled  pathway  of  ;ha 
former  highway.  The  two  tracks  were  on  a  level  at  the  place  wh**i«» 
they  separated,  and  each  was  of  sufficient  width  at  that  place  to 
admit  of  traveling  with  a  carriage ;  but  the  old  pathway  gradually 
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became  higher  than  the  new  traok,  and  grew  narrower  nntil  it 
came  to  a  point  at  a  place  where  it  was  elerated  from  two  to  three 
feot  aboye  the  new  track.  The  evidence  tended  to  show  that  the 
plaintiff,  driving  along  in  the  evening,  kept  the  old  path,  and  was 
thrown  from  his  wagon  and  seriously  injured.  The  court  of  appcak 
held  that  the  defendants  were  liable.  Dsino,  C.  J^  says:  **  Where 
a  road  is  so  constructed  or  altered  as  to  present  at  one  point  two 
pathsy  both  of  which  exhibit  the  appearance  of  having  been  used 
by  travelers,  and  one  of  them  leads  to  a  dangerous  precipice,  while 
the  other  is  quite  safe,  it  is  the  duty  of  those  having  charge  of  the 
road  to  indicate,  in  a  manner  not  to  be  mistaken  by  day  or  by  nighty 
that  the  unsafe  path  is  to  be  avoided ;  and,  if  it  cannot  be  other- 
wise done,  to  put  up  such  an  obstruction  as  will  turn  the  travder 
from  the  wrong  track."  , 

In  CoggswM  v.  Inhabitants  of  Lexington,  4  Gush.  307,  it  appeared 
that  a  post  stood  within  the  limits  of  the  general  course  and  direo- 
idon  of  the  travel,  and  made  traveling  dangerous;  but  whether 
within  or  without  the  limits  of  the  highway  did  not  appear.  The 
court  held  that  the  town  was  liable  in  either  case,  and  that,  if  the 
post  was  out  of  the  limits  of  the  highway,  so  that  they  could  not 
lawfully  remove  it,  it  was  their  duty  to  place  such  a  fence,  or  other 
barrier,  between  it  and  the  road,  as  would  have  rendered  the  road 
safe.  The  same  principle  was  recognized  in  Collins  v.  Inhabiiants 
of  Dorchester,  6  Cush.  396,  and  in  Hoyden  v.  Inhabitants  of  Attle- 
borough,  7  Gray,  388. 

The  case  of  Davis  v.  Bill,  41  N.  H.  329,  is  an  authority  directly 
establishing  the  proposition  that  ^  the  want  of  a  sufficient  railing, 
barrier  and  protection  to  prevent  travelers  passing  upon  a  highway 
from  runing  into  some  dangerous  e;ccavation  or  pond,  or  against  a 
wall,  stones  or  other  dangerous  obstruction  without  its  limits,  but 
in  the  general  direction  of  the  travel  thereon,  may  properly  be 
alleged  as  a  defect  in  the  highway  itself.''  The  same  doctrine  is 
supported  by  Willey  v.  Portsmouth,  35  N.  H.  803. 

It  is  true  the  case  now  before  us  is  not,  in  all  respects,  identical . 
with  these  cases.  The  difference^  however,  consists  mainly  m  the 
distance  of  the  excavation  from  the  new  highway.  We  have 
endeavored  to  show  that  the  matter  of  distance  was  immaterial. 
If  we  are  correct  in  this  then  the  principle  involved  in  all  i'ne  laaet 
{•the  same. 
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:  For  these  reasons  a  migority  of  the  oonrt  are  satiafled.  that  theie 
should  be  no  new  triaL 

In  this  opinion  Butlbb,  0.  J.,  Fosm  and  Sitxoub,  JJ.,  am- 
onrred. 

Pabk,  J^  dissented. 


Matihswsok  y.  Pbbbt. 

(8TOoiiii.48k> 

The  minor  scmi  of  plalntifr,  a  widow,  worked  for  defenduit,  with  her  eonsenl. 
.No  gomrdian  had  been  appointed  for  said  son,  bat  he  liTed  with  plaintiff  and 
was  maintained  bj  her.  HM,  that  plaintiff  could  lecorer  his  wages  ol 
defendant.    (See  ante,  p,  288.) 

AssmcpsiT  for  work,  labor  and  senrioes  performed  for  defendant 
by  minor  son  of  plaintiff  The  opinion  states  the  ease.  Judgment 
for  plaintiff  and  motion  for  new  trial  by  defendant. 

ThreaheTy  BoUes  dk  Wait,  for  defendant 

A.  P.  Park  9,ni  Lucas,  for  plaintiff. 

FosTBBy  J.  Is  the  plaintiff  entitled  to  reooYer  of  the  defendant 
fbr  the  labor  and  seryices  of  her  minor  son  P 

It  appears  from  the  finding  that  she  is  a  widow;  that  her  son  has 
always  liyed  with  her  except  when  out  at  service,  and  then  his 
home  has  been  with  her;  that  she  has  had  the  special  care  and  man- 
agementy  education  and  support  of  him  flrom  the  beginning  of  her, 
widowhood ;  that  no  guardian  has  ever  been  appointed  him  by  the 
court  of  probate,  nor  has  he  ever  chosen  one  to  be  so  appointed ; 
that  in  the  summer  of  1869,  acting  under  his  mothei^s  adirice,  he 
made  a  contract  with  the  defendant  to  work  for  him  a  certain 
length  of  time  at  a  certain  price  per  month ;  and  that  he  informed 
his  mother  of  the  terms  of  the  contract  before  commencing  work. 
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and  she  approyed  it  The  work  has  been  performed  and  a  portion 
of  the  wages  unpaid. 

The  rights  of  women  in  eyeiy  relation  of  life  famish  a  most  to- 
tile  topic  of  discussion  in  these  days,  but  onr  inquiries  are  properly 
cor  fined  to  a  consideration  of  the  legal  rights  of  this  plaintiff  as 
against  this  defendant^  on  the  facts  appearing  of  record. 

Parents  are  charged  with  certain  duties  to  their  children — main- 
tenance, protection,  education ;  they  are  also  intrusted  with  certain 
rights — obedience,  subjection,  and,  at  least  so  far  as  the  father  is 
concerned,  a  title  to  their  earnings  while  minors.  These  rights  and 
duties  are  reciprocal.  By  the  common  law  the  legal  power  oyer 
infant  children  belongs  to  the  father,  and  during  his  life  the  mother 
has  none.  Blaokstone  says  a  mother,  as  such,  is  entitled  to  no 
power,  but  only  to  reyerence  and  respect  Such  was  the  old  Roman 
law,  and  by  that  law  the  atrocious  power  of  putting  the  children  to 
death  was  yested  in  the  father.  Our  statute  concerning  the  support 
of  paupers  by  relatiyes  imposes  the  obligation  to  proyide  for  children 
alike  on  father  and  mother,  making  each  liable  if  of  sufficient 
ability.  Gen.  Stats.,  tit  50,  §  40.  The  proyisions  of  this  statute 
are  taken  substantially  from  43  Eliz. 

If  the  right  to  receiye  the  earnings  of  minor  children,  which  la 
conceded  to  the  &ther,  be  made  to  rest  on  the  liability  of  the  &tfaer 
for  their  support,  the  mother,  haying  the  same  liability,  should  be 
entitled  to  the  same  right  If  the  right  be  by  way  of  compensation 
for  preyious  care,  nurture  and  training,  who  wiU  say  that  the  debt 
of  obligation  is  less  to  the  mother  than  the  father?  It  is  difficult 
to  imagine  any  grounds  on  which  the  right  of  the  father  to  the 
earnings  of  minor  children  can  be  placed,  which  do  not  apply  with 
equal  or  greater  force  in  support  of  the  right  of  the  mother. 

Our  own  elementary  writers  differ  widely  as  to  the  rights  of  a 
mother  oyer  her  children.  Judge  Beeyb  says:  ''If  the  father  die 
the  mother  is  guardian  by  nature  to  her  minor  children,  both  males 
and  females.''  '^  The  court  of  probate  may  remoye  her  frt)m  this 
guardianship,  *  *  *  bnt  she  will  remain  guardian  until  one  is 
appointed.''  Beeye's  Doul  Bel.  220.  Judge  Swift  says:  ^'Tha 
mother  is  neyer  considered  as  the  guardian  of  her  children  unless 
it  be  of  nursed  children  till  the  age  of  seyen  years."  1  Swiffs 
Dig.  50. 

On  referring  to  other  authorities,  we  find  Chancellor  Kbkt  states 
the  law  to  be  that  **  The  father,  and  on  his  death  the  mother,  is 
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generally  entitled  to  the  custody  of  the  infant  children,  inasmuch 
as  they  are  their  natural  protectors,  for  maintenance  and  education.'' 
^  In  case  of  the  death  of  the  father  during  the  minority  of  the  child, 
his  authority  and  duty,  by  the  principles  of  natural  law,  would 
deyolye  upon  the  mother/'  2  Eenfs  Gom.  205,  206.  Among  the 
late  English  elemenl^uy  writers,  Mr.  Forsyth  says :  ^  The  general 
rule  of  law  in  this  country  is,  that  the  legal  power  oyer  infant 
children  belongs  to  the  father,  and  that  during  his  life  the  mother 
has  none."  ^  In  case  of  there  being  no  father,  then  the  mother  is 
the  person  next  entitled  to  its  custody.''  Forsyth  on  Custody  of 
Infants,  10, 11.  Mr.  Macpherson  says :  ''  The  guardianship  of  the 
mother,  if  not  superseded  either  by  election  or  by  the  appointment 
^f  a  new  guardian  by  the  court,  is  the  proper  and  legitimate 
custody  till  the  infant  attains  twenty-one."  Macpherson's  Law  of 
Infants,  65. 

Taking  up  the  decided  cases  quoted  by  the  defendant's  counsel,  we 
find  the  case  of  Burh  y.  Phips,  1  Booi^  487.  It  was  an  action  on 
the  case.  The  plaintiff  claimed  to  recoyer  for  the  loss  of  the  person, 
seryice  and  company  of  her  son  on  account  of  acts  charged  against 
the  defendant  The  plaintiff  obtained  a  yerdict  and  there  was  a 
motion  in  arrest  for  the  insufficiency  of  the  declaration:  lat  That 
there  was  no  ayerment  that  the  plaintiff  was  a  feme  sole,  or  but  that 
the  fftther  of  said  minor  was  still  liying ;  2d.  That  it  did  not  appear 
that  she  was  the  guardian  or  in  any  way  entitled  to  the  seryices  of 
said  boy;  that  as  mother  she  is  not,  etc.,  differing  thus  from  the 
CEtther,  etc.  The  judgment  was  arrested,  but  on  what  grounds  does 
not  appear,  as  no  reasons  whateyer  are  giyen.  A  case  so  meagerly 
reported  is  entitled  to  little  weight. 

The  case  of  Kline  y.  Beebe,  6  Conn.  494,  bears  too  remotely  on  the 
point  here  inyolred  to  be  an  authority.  Selden^e  Appeal,  31  Gonn. 
1^48,  is  eyen  more  remote. 

These  are  all  the  cases  in  our  own  courts  to  which  the  defendant's 
counsel  haye  called  our  attention,  and  it  is  sufficient  to  say,  that 
whether  taken  by  themselyes  or  in  connection  with  the  additional 
authorities  quoted  by  them,  they  fail,  we  think,  to  establish  the 
principle  contended  for  by  them. 

On  the  other  hand,  in  Benson  y.  Remingtony  2  Mass.  115^ 
Parsons,  G.  J.,  says:  ^' It  is  yery  well  settled  that  parents  are  andei 
obligation  to  support  their  children,  and  that  they  are  entitled  to 
their  earnings."     In  Nightingale  y.   Withingtony  15  Mass.  274, 
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PABKBBy  0.  J^  Bays:  ^  (Generally  the  fftther,  and  in  case  of  his  death 
the  mother,  is  entitled  to  the  earnings  of  their  minor  children. 
This  right  mast  be  founded  on  the  obligation  of  the  parents  to 
nurture  and  support  their  children,  which  obligation  is  compensated 
by  a  right  to  their  earnings,  or  to  the  fruit  of  them  if,  by  their 
permission,  they  are  employed  by  other  persons.'' 

Authorities  might  be  multiplied,  but  we  forbear,  being  well 
satisfied  that  on  the  facts  found,  the  plaintiff  on  principle  and 
authority,  is  entitled  to  sustain  this  action. 

The  judgment  below  is  aflbmed,  and  the  motion  for  a  new  trial 
ii  denied. 

In  this  opinion  the  other  judges  concurred,  except  Botleb,  0.  J., 
who  was  absent,  and  Pabk,  J.,  who  having  tried  the  case  in  ths 
court  below  did  not  mL 


Hbwibov,  administratrix,  y.  Orrr  of  Nbw  Hatbw. 

<SrOoim.418b) 
MtmiMpal  tarporoHonr-^reeU. 

Tlie  Moepuuioe  of  a  special  charter  by  a  municipal  corporation,  aathorlsing  it 
to  perform  a  strictly  governmental  duty,  does  not  create  a  contract  betweea 
the  corporation  and  the  State  that  it  shall  be  performed,  nor  make  the  oo» 
poratlon  liable  for  an  omission  to  perform  or  a  negligent  performance  of  it. 

A  city  was  authorized  by  its  charter  to  make  by-laws  relative  to  the  public 
streets  and  nuisances  therein,  and  made  a  by-law  making  an  incumbrance  or 
obstruction  to  travel  in  or  over  a  street  a  nuisance.  Plaintiff's  intestate  waa 
killed  by  the  falling  of  a  sign  carelessly  suspended  over  a  street.  HMp 
that  the  dty  was  not  liable  for  a  breach  of  contract  duty.    {Bee  note,  p.  847.) 

Trespass  on  the  case,  for  an  injury  to  plaintiff's  intestate  result- 
ing in  his  death.  The  second  count  of  the  declaration  was  as  follows : 

And  the  plaintiff,  as  such  administratrix,  further  declares  and 
says,  that  the  defendants  are  a  body  corporate  duly  incorporated  by 
the  laws  of  this  State,  and  had  been  duly  incorporated  and  had  legally 
accepted  their  charter  of  incori>oration  and  the  sundry  amendments 
thereto  legally  enacted  under  the  laws  of  this  State,  long  before  the 
commission  of  the  grievances  in  this  count  mentioned,  and  at  the 
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lime  ihereof ;  that  in  and  by  said  charter  and  said  amendments  it 
was  and  is  proyided  that  the  defendants  may,  through  their  common 
ponndl,  make  such  by-laws  as  they  may  see  fit  to  make  in  relation 
to  the  pnbUc  squares,  streets,  highways  and  walks  in  said  city ;  and 
that  the  defencUmts  by  their  said  court  of  common  council  and  their 
board  of  road  commissioners  should  have  sole  and  exolusiye  author- 
ity and  control  oyer  all  streets  and  highways,  and  all  parts  of  streets 
Kxi  highways  existing  within  the  limits  of  said  city  ;  and  that  the 
defendants,  in  pursuance  and  exercise  of  the  said  power,  priyilege 
and  firanchise  so  conferred  upon  them,  at  the  time  of  and  long  before 
the  commission  of  the  grieyanoes  in  this  count  hereinafter  mentioned^ 
undertook  and  assumed  upon  themselyes  the  sole  and  exclusiye 
authority  and  control  oyer  all  said  streets  and  highways  within  the 
limits  of  said  city,  and  agreed  that  they  would  exercise  said  author- 
ity and  control  with  due  and  proper  care,  and  would  keep  said 
•Isreets  and  highways  free  from  all  nuisances  that  might  obstruct, 
hinder  or  endanger  any  person  or  persons  lawfully  traveling  or  pass- 
ing thereon,  and  did,  in  &ct,  enter  upon  said  task  of  exercising 
said^sole  and  exclusive  authority  and  control  oyer  all  said  highways 
and  streets,  and  did  pretend  to  keep  the  same  free  from  all  nuisances 
that  might  obstruct,  hinder  or  endanger  any  person  or  persons  law* 
fully  traveling  or  passing  thereon.  And  the  plaintiff  avers  that, 
by  reason  of  the  facts  in  this  count  hereinbefore  set  forth,  it  became 
and  was  the  duty  of  the  defendants  to  take  due  care  to  keep 
all  said  streets  and  highways  free  from  all  nuisances  that  might 
obstruct,  hinder  or  endanger  any  person  or  persons  lawfully 
traveling  or  passing  in  and  oyer  said  highways  and  streets, 
and  especially  to  remoye  any  object  or  thing  suspended  over 
any  of  said  highways  or  streets  which  might  endanger  any  person 
traveling  or  passing  thereon  lawfully,  and  to  keep  and  preserye  said 
highways  or  streets  free  at  all  times  from  any  such  object  or  thing. 
Yet  the  plaintiff  says  that  the  defendants,  their  said  duty  in  this 
behalf  not  regarding,  so  grossly  and  wrongfully  neglected  to  perform 
the  same  that  afterward,  to  wit,  on  the  Ist  day  of  November,  1864, 
a  certain  large  piece  of  cloth  was  suspended  perpendicularly  \n,  upon 
and  over  a  certain  street  and  highway  in  said  city,  known  as  Chapel 
street,  and  running  through  said  city,  at  a  place  in  said  street  near 
the  intersection  of  said  Chapel  street  with  Church  street,  so  calledi 
and  attached  to  buildings  on  each  side  of  said  street,  by  persona 
unknown  to  the  plaintiff,  with  certain  heavy  iron  weights  fastened 
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to  said  last-mentioned  piece  of  doth  in  such  manner  and  so  inse- 
curely that  the  said  weights  were  liable  to  tallf  or  by  force  of  the 
wind  operating  on  said  piece  of  cloth  to  be  projected  with  great 
force  upon  and  against  persons  traveling  or  passing  on  and  along 
said  Chapel  street,  which  said  last-mentioned  piece  of  doth  and 
said  weights  last  aforesaid  constituted  then  and  there  a  nuisance 
which  endangered,  hindered  and  obstructed  any  person  or  persons 
lawfully  passing  or  traveling  on  said  Chapel  street^  and  which 
nuisance  it  was  then  and  there  the  duty  of  the  defendants  to  remove, 
and  keep  said  Chapel  street  free  from,  by  reason  of  the  facts  in  this 
count  stated.  And  the  plaintiff  says  that  on  the  day  and  year  last 
aforesaid,  said  James  Hewison  was  traveling  on  said  Chapel  street^ 
as  he  lawfully  might,  at  or  near  that  portion  of  the  same  upon  and 
over  which  said  last-mentioned  piece  of  cloth  and  said  last-men- 
tioned weights  were  suspended  as  aforesaid,  and  then  and  there  one 
of  said  last-mentioned  iron  weights  so  fastened  to  said  last-men- 
tioned piece  of  cloth  as  aforesaid,  was,  by  force  of  the  wind,  and  by 
reason  of  being  so  insecurely  fastened  as  aforesaid,  thrown  and  pro- 
jected against  said  James  Hewison,  striking  him  on  his  head  and 
breaking  his  skull,  whereby  the  said  James  was  subjected  to  great 
pain  and  suffering,  and  in  consequence  whereof  he  afterward,  to 
wit,  on  the  day  and  year  last  aforesaid,  died ;  and  all  by  reason  of 
the  gross  carelessness  and  negligence  of  the  defendants  in  not 
removing  said  last-mentioned  piece  of  cloth  and  weights  from  said 
Chapel  street^  or  in  some  way  securing  the  same  from  doing  mis- 
chief. Whereby,  and  by  reason  of  the  facts  and  allegations  herein- 
before in  this  count  contained,  and  by  force  of  the  statute  in  such 
case  made  and  prqvided,  the  defendants  became  liable  to  pay  to  tho 
plaintiff  as  administratrix  as  aforesaid  the  damages  which  the  said 
James  Hewison  sustained  as  last  aforesaid,  which  she  says  are 
$10,000,  for  the  recovery  of  which  damages  an  action  has  accrued 
to  the  plaintiff  as  administratrix  as  aforesaid,  the  defendants  never 
haviag  paid  the  same  nor  any  part  thereof,  though  often  requested 
and  demanded. 

The  pther  counts  are  sufficiently  stated  in  the  opinion. 

The  defendants  demurred  to  the  declaration,  and  the  questio&i 
arising  on  the  demurrer  were  reserved  for  the  advice  of  this  oonrb 


0.  R.  Ingersoll  and  DooUUle,  for  defendant 
Sanford  A  Seymouvy  for  plaintiff. 
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BuTLBBy  G.  J.  These  parties  have  been  onoe  before  us  in  respect 
to  the  same  transaction.  34  Conn.  140.  In  the  former  case,  the 
attempt  was  made  to  maintain  an  action  for  the  injury,  grounded 
on  a  breach  of  an  imposed  statutory  duty  to  keep  the  highway 
in  question  free  from  defects.  But  we  were  satisfied  that  the  sus- 
pended flag  and  weight  which  produced  the  injury  did  not  consti- 
tute a  defect  in  the  highway  within  the  meaning  of  the  statute. 
The  cause  of  action  for  the  same  injury  alleged  here  is  a  breach  of 
contract  duty,  which,  it  is  alleged,  grew  out  of  the  acceptance  by 
the  city  of  a  charter  from  the  State,  by  force  of  which  it  agreed  fo 
keep  the  highways  from  being  rendered  unsafe  by  nuisances,  and 
that  the  suspension  of  the  flag  and  weight  oyer  the  way,  firom  which 
the  injury  occurred,  constituted  a  nuisance. 

The  declaration  alleges  in  the  first  count,  as  the  foundation  of  the 
duty,  that  authority  was  given  the  city,  in  the  charter  and  amend- 
ments, to  make  by-laws  relative  to  the  public  squares,  streets,  high- 
ways and  walks  of  the  city,  and  nuisances  therein ;  that  they  did 
make  a  by-law,  making  afi  incumbrance  or  obstruction  in,  over  or 
upon  any  highway,  street  or  sidewalk,  whereby  traveling  should  be 
obstructed  or  rendered  inconvenient,  a  nuisance,  and  thereby  assumed 
the  duty  of  preyenting  and  removing  such  nuisances ; 

And,  in  the  second  count,  in  substance,  that  the  city  assumed 
exclusive  control  of  the  streets  under  the  provisions  of  their  charter, 
«nd  agreed  that  they  would  exercise  such  control  with  proper  care, 
and  keep  the  streets  free  from  nuisances  that  might  obstruct^  hinder 
or  endanger  travelers  thereon ; 

And,  in  the  third  count,  that  it  became,  on  the  facts  recited  in  the 
other  counts,  the  duty  of  the  city  to  have  and  exercise  control  of 
the  streets  and  prevent  the  existence  of  nuisances. 

Alleging  as  to  all,  a  negligent  omission  to  perform  the  duty 
assumed  or  agreed  to  be  performed. 

It  will  be  perce^ed  that  the  second  count  is  the  only  one  which 
oharges  that  they  contracted  to  prevent  nuisances  in,  on  or  over  the 
streets,  etc.,  which  would  endanger  travelers. 

It  is  very  doubtful  whether  that  count  alleges  a  contract  to  pre- 
vent such  a  nuisance  as  the  flag  and  weight  are  claimed  to  be,  but 
that  question  is  an  immaterial  one,  and  we  do  not  care  to  discuss  it 
If  the  effect  of  the  charter  and  by-laws  were  such  as  to  constitute 
the  flag  and  weight  a  nuisance  to  a  highway,  it  was  a  public  nui- 
sance, and  the  duty  to  remove  it>  whether  imposed  or  assumed,  was 
Vol.  IX.— 44 
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s  public,  goyernmental  duty.  The  protection  of  the  citisen  ftoni 
public  nuisanoeSy  whether  endaugering  health  or  public  trayel,  ham 
ever  been  considered  in  the  law,  and  in  the  legislatioif  of  this  States 
such  a  duty. 

This  brings  us  to  the  real  question  in  the  caae,  and  that  ia, 
whether  the  law  is,  or  ought  to  be  so  in  this  State,  that  the  accept* 
ance  of  a  special  charter  by  a  city  or  borough,  authorizing  the  cor- 
poration to  perform  a  strictly  goyernmental  duty,  creates  a  contract 
between  the  corporation  and  the  State  that  it  shall  be  performed^ 
tfud  makes  the  oiiy  or  borough  liable  for  an  omission  to  perform,  or 
a  negligent  performance  of  it,  constituting  an  exception  to  the 
general  doctrine,  that  for  the  non-performance,  or  negligent  per* 
formance,  of  a  public,  goyernmental  duty,  such  a  corporation  is  not 
liable. 

This  action  is  eyidently  brought  undfir  an  impression  deriTed 
from  the  case  of  Jones  y.  Oittf  of  New  Haven,  34  Conn.  1,  that  the 
court  were  prepared  to  hold  the  affirmatiye  of  the  question,  but  it 
is  a  mistaken  impression.  If  that  case  had  turned  on  the  question 
presented  here  the  deai«an  would  haye  been  the  other  way.  It  in 
fact  turned  on  a  yery  diflferent  question,  and  stands  on  other  and 
impregnable  ground. 

In  that  case  the  duty  which  the  city  had  contracted  with  the 
State  to  perform  was  a  dtrictly  priyate  duty*  The  oiiy  asked  of  the 
general  assembly,  and  receiyed,  power  to  control  the  trees  of  the 
city,  standing  on  its  streets  and  squares,  and  assumed  the  entire 
and  exclnsiye  control  of  them.  The  owners  of  trees  standing  on 
the  highway  are  liable  at  common  law  for  injuries  occurring  in 
consequence  of  their  neglect  to  trim  them  and  keep  them  safe,  and 
the  city  assuming  exclusiye  control  and  forbidding  the  owners  to 
cut,  and  therefore  to  trim  them,  assumed  the  duty  and  liability 
which  would  otherwise  haye  rested  on  the  owner&  It  was  a 
priyate  duty  so  far  as  the  city  owned  the  trees,  «nd  equally  a  pri- 
yate duiy  if  they  assumed  it  in  exclusion  of  the  owners.  And 
being  a  priyate  duty  and  unperformed  they  were  undoubtedly  liable 
for  the  injury  which  resulted  from  their  neglect.  In  respect  to  the 
law  applicable  to  the  case,  if  the  construction  of  the  charter  and 
by-laws  by  the  majority  of  the  court  had  been  deemed  correct  by 
all,  there  would  haye  been  no  diyision  in  the  court  The  case  did 
not  call  for  the  application  of  the  doctrine  of  contract  to  a  public^ 
goyernmental  duty,  nor  is  there  any  intentional  intimation  in  it 
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that  we  ahonld  eyer  override  the  dootrine  of  public  immunity  and 
apply  it.  Oases  where  the  oourts  had  gone  to  that  length  were 
cited  in  stating  the  general  current  of  authority  on  the  8ubjeot»  but 
without  adopting  or  intending  to  adopt  that  principle.  The  claim 
of  the  plaintiff  is  not  supported  by  that  or  any  other  decision  in 
this  State. 

Since  /onss  t.  OUy  of  N0W  Eaven  was  decided  the  subject  has 
been  thoroughly  discussed  in  other  courts  of  this  country^  and  in 
this  courty  and  jerj  ably  by  Judge  Bedfixld  in  the  Law  Register^ 
and  if  we  had  ever  been  disposed  to  carry  the  dootrine  of  implied 
contract  between  the  State  and  diy  so  far  as  to  embrace  a  govern- 
mental duty,  we  should  not  now  be  so  inclined.  The  distinction 
between  the  duties  is  broad  and  clear,  and  it  is  essential  to  justice 
that  it  should  be  preserved  and  regarded. 

The  superior  court  must  be  advised  that  the  deolaratioii  is  insuf- 
ficient. 

In  this  opinion  the  other  judges  concurred. 

Nova. —That  a  town  or  oltr  Is  not  Uabla  to  one  Injnnd  by  a  falllac  dgn  was  deoldad 
te9h|4orT.  FsditftamiSAm.  Bapw  OTOi  and  In  JbfMfv.  Boilon,Sld.aMi  See  aa  to  the 
llabllttf  of  oltlfle  In  rogafd  to  their  etneta.  IMrott  ▼.  IRaJiMby,  4  Am.  Be^ 
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plaintiffs  in  error. 

(ST  Oonn.  SIS.) 

Defendaate  had  in  their  poMeaeion,  aa  warehoaaemen,  gooda  of  plaintiff,  a 
part  of  which  thej  failed  to  deUver  to  him.  In  aa  action  of  aaaompeit  for 
non-dellverjr,  held,  that  the  burden  of  proof  waa  on  defendanta  to  ahow 
either  a  deUvery  or  tliat  they  had  oaed  ordinary  oare  in  keeping  the  gooda. 

AssuMPsrr  for  two  bales  of  cotton.  The  facts  tended  to  show 
that  defendants  received  in  their  warehouse  eighteen  bales  of  cot- 
ton belonging  to  plaintiff,  and  that  they  delivered  to  plaintiff  only 
sixteen.  The  plaintiff  proved  no  want  of  ordinary  care  on  the  pari 
of  defendants  ftirther  than  their  failure  to  deliver  the  eighteen 
bales. 
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Upon  these  facts  the  oourt  held :  1.  That  the  defendants  were 
not  liable  as  common  carriers  nnder  the  first  count  in  the  declara- 
tion, but  were  liable  as  warehousemen  under  the  second  count 
2.  Thaty  inasmuch  as  the  missing  goods  were  in  fact  deposited  by 
them  in  their  warehouse,  the  defendants,  to  deliver  themselyes  from 
responsibility  for  the  goods,  were  bound  to  proye  either  a  deUyery 
to  the  plaintiff  or  his  agent  or  servant,  or  that  they  had  exercised 
ordinary  care  in  keeping  the  goods  after  they  received  the  same; 
and  that  under  the  circumstances  the  burden  was  not  on  the  plain- 
tiff  to  show  the  manner  and  particulars  of  the  defendants'  negli« 
gence  by  means  of  which  the  loss  occurred. 

The  court  rendered  judgment  for  the  plaintiff  upon  the  second 
count,  and  the  defendants  brought  the  record  before  this  court  by  a 
motion  in  error. 

Tyler  <§  Bacot^  for  plaintiffh  in  error. 

Ohadwiek,  for  defendant  in  error. 

Pabk,  J.  The  defendants  complain  of  the  following  ruling  of 
the  court  below,  ^^that,  inasmuch  as  the  missing  goods  were  in  fact 
deposited  by  them  in  their  warehouse,  the  defendants,  to  deliver 
themselves  from  responsibility  for  the  goods,  were  bound  to  prove 
either  a  delivery  to  the  plaintiff  or  his  agent  or  servant,  or  that  they 
had  exercised  ordinary  care  in  keeping  them  after  they  had  received 
them ;  and  that  under  the  circumstances  the  burden  was  not  on  the 
plaintiff  to  show  the  manner  and  particulars  of  the  defendants' 
negligence  by  means  of  which  the  loss  occurred." 

The  defendants  concede  their  liability  if  they  failed  to  exercise 
reasonable  care  over  the  property  while  it  remained  in  their  ware- 
house awaiting  delivery  to  the  plaintiff  and  the  property  was  lost 
through  the  want  of  such  care ;  but  they  complain  of  the  rule  that 
governed  the  court  in  arriving  at  the  conclusion  that  such  care  was 
not  exercised. 

We  do  not  propose  to  lay  down  any  general  rule  governing  cases 
of  this  description,  but  confine  ourselves  particularly  to  the  case  we 
have  in  hand.  The  authorities  are  not  uniform  in  respect  to  depos- 
itories for  hire  where  goods  are  lost,  whether  the  onus  prohandi  of 
negligence  is  on  the  plaintiff  or  of  exculpation  on  the  defendant 
In  England  the  burden  is  thrown  upon  the  plaintiff,  but  in  some  of 
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ttie  American  cases  the  defendant  is  required  to  exonerate  himself 
from  negligence.  LuAt&nhein  v.  Tks  Boston  J  Providence  22.  R. 
Oo.,  11  Gosh.  70 ;    Broum  v.  Waiennan,  10  id.  117. 

It  appears  by  the  record  in  this  case  that  the  plaintiff  proved  ta 
the  satisfaction  of  the  court  that  the  defendants  receiyed  at  their 
warehouse  eighteen  bales  of  cotton  belonging  to  him  and  failed  to 
deliver  to  him  snbsequentiy  more  than  sixteen  of  the  eighteen  bales. 
The  defendants  did  not  show  that  the  missing  goods  had  been  lost^ 
neither  did  they  give  any  explanation  of  what  had  become  of  them ; 
nor  that  they  exercised  reasonable  care  to  prevent  their  loss. 

Under  such  circumstances  we  think  the  court  did  right  in  hold- 
ing that  *'  the  burden  was  not  on  the  phuntiff  to  show  the  manner 
and  particulars  of  the  defendants'  negligence  by  means  of  whidh 
the  loss  occurred.'' 

The  court,  no  doubt,  was  satisfied  from  all  the  facts  and  droiuiH 
stances  .of  the  case  that  it  was  difficult  for  the  plaintiff  to  prove 
particular  acts  of  negligence,  but  if  the  defendants  exercised  rea* 
sonable  care  over  the  property  to  preyent  its  loss,  they  could  easily 
show  the  fact,  and,  having  faQed  to  prove  it,  the  court  regarded  the 
circumstance  as  an  implied  admission  that  they  did  not  exercise  sudh 
care ;  which,  considered  in  connection  with  the  other  facts  of  the 
case,  satisfied  the  court  that  such  care  was  not  exercised. 

We  think  the  defendants  were  bound  to  account  for  the  missing 
bales,  or  show  themselyes  not  chargeable  with  negligence,  under  the 
circumstances  proved  by  the  plaintiff;  and  having  failed  so  to  do^ 
judgment  very  properly  was  rendered  against  them.  LicfUmMn  r. 
Boston  S  Providence  72.  B.  Oo^  and  Brown  t.  Waterman^  supra;  % 
Eenf  s  Com.  (4th  ed.)  587 ;  Logan  t.  MathewSy  6  Penn.  St.  417 
The  missing  goods  were  bulky,  and  could  not  have  been  removed 
without  difficulty,  and  consequently  not  without  the  knowledge  of 
the  defendants.  The  very  fact  that  they  were  missing  was  strong 
evidence  of  negligence  under  the  circumstances. 

There  is  no  error  in  the  judgment  complained  o£ 

In  this  opinion  the  other  judges  concurred* 
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PlainlUr  imked  into  heaps,  intendiDg  to  remove  it,  manure  that  had  aeoum*- 
lalad  in  a  atieel»  the  fee  of  which  was  in  the  boroogh.  Befbre  he  oonld  do  w^ 
•ad  witliin  twen^-foor  hoon,  defendant  carted  it  away.  BM^  tiiaii  plaii^ 
Iff  eosU  wriiitilii  tiorer. 

Tkoyeb  for  a  quantity  of  manure.  On  the  trial  it  appeared  thac 
plaintifT,  on  the  evening  of  April  6,  1869,  gathered  into  heaps 
manure  lying  on  a  public  highway  in  the  borough  of  Stamford, 
intending  to  remove  the  same  to  his  own  lands  the  next  evening. 
Before  noon  the  next  day  defendant  removed  the  manure  so 
gathered.  The  fee  of  the  said  highway  was  in  the  borough,  and 
neither  plaintiff  or  defendant  had  permission  from  the  authorities 
to  remove  the  manure,  although  its  removal  was  beneficial  to  the 
health  and  appearance  of  the  borough.    The  manure  was  worth  $& 

Plaintiff  claimed  that  the  manure  was  abandoned  personal  pn»p« 
erty,  and  became  the  property  of  the  first  possessor,  whioh  h« 
beeame  by  gathering  it  into  heaps. 

The  defendant  claimed  that  the  manure  was  a  part  of  the  realty, 
and  belonged  to  the  owner  of  the  fee  of  the  highway ;  and,  further, 
that  if  it  was  personalty  the  plaintiff  had  abandoned  it,  by  leaving 
it  after  having  raked  it  into  heaps. 

The  court  ruled  that  the  plaintiff  had  not  made  out  title  or  right 
of  possession  to  the  manure^  and  rendered  judgment  for  defendant 

Plaintiff  moved  for  a  new  trial 

OwrtxB  dk  Eoyt,  for  de&ndant 

Olmsieadf  for  plaintiff. 

Pabk,  J.  We  think  the  oiannre  scattered  upon  the  ground, 
nnder  the  circumstances  of  this  case,  was  personal  property.  The 
cases  referred  to  by  the  defendant  to  show  that  it  was  real  estate 
are  not  in  point  The  principle  of  those  cases  is,  that  manure 
made  in  the  usual  course  of  husbandry  upon  a  fiurm  is  so  attached 
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iij  and  connected  with  the  refdty  that,  in  the  absence  of  any  express 
stipulation  to  the  contrary,  it  becomes  appurtenant  to  it  The 
principle  was  established  for  the  benefit  of  agriculture.  It  found 
its  origin  in  the  fact  that  it  is  essential  to  the  successful  cnltiyatiob 
•of  u  &rm  that  the  manure,  produced  from  the  droppings  of  cattk 
and  swine  fed  upon  the  products  of  the  farm,  and  composted  with 
•^rtb  and  yegetable  matter  taken  from  the  land,  should  be  used  to 
supply  the  drain  made  upon  the  soil  in  the  production  of  crops, 
which  otherwise  would  become  impoyerished  and  barren ;  and  in 
the  fact  that  manure  so  produced  is  generally  regarded  by  farmers' 
in  this  countiy  as  a  part  of  the  realty,  and  has  been  so  treated  by 
landlords  and  tenants  from  time  immemoriaL  DanUis  y.  Pond^ 
21  Pick.  367;  Lew%8  y.  Lyman,  22  id.  437;  Kittredge  y.  Woods, 
3  N.  H.  503 ;  Las^eU  y.  Reed,  6  Oreenl.  222 ;  Parsons  y.  Gamp^ 
11  Oonn.  525;  Fay  y.  Muzzy,  13  Gray,  53;  Ooodrieh  y.  JoneSf 
2  Hill,  142 ;  1  Washb.  on  Beal  Prop.  5,  6. 

But  this  principle  does  not  apply  to  the  droppings  of  animals 
driyen  by  trayelers  upon  the  highway.  The  highway  is  not  used, 
and  cannot  be  used,  for  the  purpose  of  agrici  Iture.  The  manure  is 
of  no  benefit  whatsoeyer  to  it,  but,  on  the  contrary,  is  a  detriment; 
and  in  cities  and  large  yillages  it  becomes  a  nuisance,  and  is  re- 
moyed  by  public  officers  at  public  expense.  The  finding  in  this 
case  is,  '^  that  the  remoyal  of  the  manure  and  scrapings  was  calcu- 
lated to  improye  the  appearance  and  health  of  the  borough/'  It  is 
therefore  eyident  that  the  cases  relied  upon  by  the  defendant  haye 
no  application  to  the  case. 

But  it  is  said  that  if  the  manure  was  personal  property,  it  was  in 
the  possession  of  the  owner  of  the  fee,  and  the  scraping  it  into 
heaps  by  the  plaintiff  did  not  change  the  possession,  but  it  con- 
tinued as  before,  and  that  therefore  the  plaintiff  cannot  recoyer,  for 
he  neither  had  the  possession  nor  the  right  to  tne  immediate  pos- 
session. 

The  manure  originally  belonged  to  the  trayelers  whose  animals 
dropped  it,  but  it  being  worthless  to  them  was  immediately  aban- 
doned; and  whether  it  then  became  the  property  of  the  borough 
of  Stamford,  which  owned  the  fee  of  the  land  on  which  the  manure 
lay,  it  is  unnecessary  to  determine ;  for,  if  it  did,  the  case  finds  that 
the  remoyal  of  the  filth  would  be  an  improyement  to  the  borough, 
and  no  objection  was  made  by  any  one  to  the  use  that  t  \e  plaintiff 
attempted  to  make  of  it    Considering  the  character  of  4uch  aooa« 
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malations  upon  highways  in  cities  and  villages,  and  the  light  io 
which  they  are  eyerywhere  regarded  in  closely  settled  communities^, 
we  cannot  believe  that  the  boroagh  in  this  instance  would  have  had 
any  objection  to  the  act  of  the  plaintiff  in  removing  a  nuisance  that 
affected  the  public  health  and  the  appearance  of  the  streets.  At  all 
events,  we  think  the  facts  of  the  case  show  a  sufficient  right  in  the 
plaintiff  to  the  immediate  possession  of  the  property  as  against  a 
mere  wrong-doer. 

The  defendant  appears  before  the  court  in  no  enviable  light  He 
does  not  protend  that  he  had  a  right  to  the  manure,  even  wheu 
scattered  upon  the  highway,  superior  to  that  of  the  plaintiff;  but 
after  the  plaintiff  had  changed  its  original  condition  and  greatly 
enhanced  its  yalue  by  his  labor,  he  seized  and  appropriated  to  his 
own  use  the  fhiits  of  the  plaintiff's  outlay,  and  now  seeks  immu* 
nity  from  responsibility  on  the  ground  that  the  plaintiff  was  a 
wrong-doer  as  well  as  himself.  The  conduct  of  the  defendant  is  in 
keeping  with  his  claim,  and  neither  commends  itself  to  the  favor- 
able consideration  of  the  court  The  plaintiff  had  the  peaceable 
and  quiet  possession  of  the  property,  and  we  deem  this  sufficient 
until  the  borough  of  Stamford  shall  make  complaint 

It  is  further  claimed  that,  if  the  plaintiff  had  a  right  to  the  prop- 
erty by  virtue  of  occupancy,  he  lost  the  right  when  he  ceased  to 
retain  the  actual  possession  of  the  manure  after  scraping  it  into 
heaps. 

We  do  not  question  the  general  doctrine,  that  where  the  right  by 
occupancy  exists,  it  exists  no  longer  than  the  party  retains  the 
actual  possession  of  the  property,  or  till  he  appropriates  it  to  his 
own  use  by  removing  it  to  some  other  place.  If  he  leaves  the 
property  at  the  place  where  it  was  discovered,  and  does  nothing 
whatsoever  to  enhance  its  value  or  change  its  nature,  his  right  by 
occupancy  is  unquestionably  gone.  But  the  question  is,  if  a  party 
finds  property  comparatively  worthless,  as  the  plaintiff  found  the 
property  in  question,  owing  to  its  scattered  condition  upon  the 
highway,  and  greatly  increases  its  value  by  his  labor  and  expense, 
does  he  lose  his  right  if  he  leav3s  it  a  reasonable  time  to  procure  the 
means  to  take  it  away,  when  such  means  are  necessary  for  its 
removal  ? 

Suppose  a  teamster  with  a  load  of  grain,  while  traveling  the 
highway,  discovers  a  rent  in  one  of  his  bags,  and  finds  that  his 
grain  is  scattered  upon  the  road  for  the  distance  of  a  mile.    He 
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eonaiders  the  labor  of  collecting  his  oom  of  more  value  than  the 
property  itself,  and  he  therefore  abandons  it  and  pursues  his  way. 
A  afterward  finds  the  grain  in  this  condition  and  gathers  it  kernel 
by  kernel  into  heaps  by  the  side  of  the  road,  and  leaves  it  a  reason- 
able time  to  procure  the  means  necessary  for  its  removal  While 
he  is  gone  for  his  bag,  B  discovers  the  grain  thus  conveniently  col* 
lected  in  heaps  and  appropriates  it  to  his  own  use.  Has  A  any 
remedy  ?  If  he  has  not,  the  law  in  this  instance  is  open  to  just 
reproach.  We  think  under  such  circumstances  A  would  have  a 
reasonable  time  to  remove  the  property,  and  during  such  reasonable 
time  his  right  to  it  would  oe  protected.  If  this  is  so,  then  the  prin*^ 
ciple  applies  to  the  case  under  consideration. 

A  reasonable  time  for  the  removal  of  this  manure  had  not  elapsed 
when  the  defendant  seized  and  converted  it  to  his  own  use.  The 
statute  regulating  the  rights  of  parties  in  the  gathering  of  sea- 
weed gives  the  party  who  heaps  it  upon  a  public  beach  twenty- 
four  hours  in  which  to  remove  it,  and  that  length  of  time  for  the 
removal  of  the  property  we  think  would  not  be  unreasonable  in 
most  cases  like  the  present  one. 

We,  therefore,  advise  the  court  of  common  pleas  to  grant  a  new 
trial 

In  this  opinion  the  other  judges  concurred* 


Dalb  y.  Obab. 

(88  Oonn.  V^} 

Prominory  note^parol  ogn&mmtL 

To  an  action  of  assumpsit  bj  indorsee  against  indorser  of  a  negotiable  promis- 
sory note  the  defendant  pleaded  in  bar  that,  at  the  time  of  the  indorsement, 
plaintiff  orally  promised,  in  consideration  that  defendant  would  indorse  in 
blank  and  omit  from  the  indorsement  the  words  **  without  recourse/'  that 
be,  said  plaintiff,  would  never  bave  recourse  to  said  defendant,  but  would 
save  him  harmless  from  all  liability  on  the  note,  and  tliat  in  consideration  of 
said  promise  defendant  indorsed  the  note  in  blank.  On  demurrer,  held,  thai 
the  plea  was  insufficient. 

Assumpsit  by  indorsee  against  the  defendant  »s  indorser  of  a 
promissory  note. 
Vol.  IX.— 45 
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The  defendant  pleaded  in  bar,  '^  that  the  said  plaintifb  ought  not 
to  have  or  maintain  their  aforesaid  action  against  the  defendant^ 
because  he  says,  that  at  the  time  when  the  defendant  so,  as  aforesaid* 
indorsed  said  note,  in  consideration  of  the  agreement  of  the  said 
defendant  to  indorse  said  note  in  blank,  and  to  omit  prefixing  the 
words  "  without  recourse  "  to  his  said  indorsement,  they,  the  said 
plaintiffs,  by  parol,  then  and  there  promised  and  agreed  that  they 
never  would  have  recourse  to  the  said  defendant  upon  said  note  or 
upon  said  indorsement,  but  would  forever  save  him,  the  said  defend- 
ant,  harmless  from  all  Uability  by  reason  of  his  making  said  indorse* 
ment  in  blank,  and  omitting  to  prefix  the  words  '^  without  recourse  " 
to  his  said  indorsement  And  the  defendant  avers  that,  upon  the 
faith  of  the  aforesaid  promise  and  agreement  of  the  said  plainti£b, 
and  in  consideration  thereof,  he  did  so,  as  aforesaid,  indorse  said 
note  in  blank,  and  did  omit  to  prefix  the  words  ^^ without  recourse'' 
to  said  indorsement  All  which  he  is  ready  to  verify.  Wherefore 
he  prays  judgment,"  etc 

To  this  ploa  the  plaintiffs  demurred,  and  the  case  was  reserved 
upon  these  pleadings  for  the  advice  of  this  court 

L.  H.  Bristol,  for  plaintiffs. 

J.  8.  Beach,  for  defendant,  cited  1  Swift's  Dig.  434 ;  P&rbim  v. 
Oailin,  11  Conn.  213 ;  Castle  v.  Candee,  16  id.  223 ;  Case  v.  Spauldr 
%ngy  24  id.  578;  Hill  v.  Ely,  5  Serg.  &  Rawle,  363;  Patterson  v. 
Todd,  18  Penn.  St  426, 434;  Birclebach  v.  Wilkins,  22  id.  26 ;  Riley 
V.  GenHsh,  9  Cush.  104 ;  Chitty  on  Bills,  519 ;  Pike  v.  Street,  Mood. 
&  Malk.  227;  2  Pars,  on  Notes  &  Bills,  519 ;  I\%ppin  v.  Clarke,  32 
Conn.  56 ;  Downer  v.  Chesebrough,  36  id.  39. 

Butler,  C.  J.  We  have  given  this  case  the  consideration  which, 
as  involving  an  important  commercial  question,  it  has  seemed  to 
require,  and  are  of  opinion  that  the  plea  cannot  be  sustained  on 
principle  or  by  authority. 

First,  it  is  not  sustainable  on  principle. 

The  rule  that  parol  evidence  is  not  admissible  to  ccbtradict  >i 
vary  a  written  contract  is  founded  in  the  highest  principles  of  pub 
He  policy,  and  there  is  no  class  of  contracts  to  which  it  should  be 
more  inflexibly  applied  than  to  those  connected  with  bills  of  5X- 
change  and  promissory  notes.    Nor  is  there  any  one  of  the  varied 
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and  special  oontraots,  so  connected,  in  respect  to  which  the  tpplica- 
tion  of  the  rale  is  more  important  than  the  contract  of  warranty 
implied  by  law  from  the  blank  indorsement  of  a  negotiable  note  by 
the  payee  before  maturity.  It  is  absolutely  essential  to  the  nego> 
tiabiliiy  of  such  a  note  that  the  rule  to  which  we  have  alluded 
should  be  applied  to  ity  and  it  has  always  been  so  applied  when  the 
note  has  been  negotiated  to  a  second  indorsee,  and  an  effort  has  been 
made  to  proTC  some  cotemporaneous  parol  agreement  in  bar. 

But  it  has  sometimes  been  claimed,  and  is  claimed  in  support  of 
the  plea  in  this  case,  that  notwithstanding  the  rule  i^so  applied  in 
&yor  of  a  bona  fide  holder  to  whom  the  note  has  been  negotiated, 
yet,  as  between  the  indorser  and  indorsee,  the  original  parties  to  the 
contract  of  indorsement,  the  rule  should' not  be  applied.  But  the 
answer  must  be,  that  the  contract  of  indorsement  is  implied  by  law 
as  clearly  and  perfectly  from  the  blank  indor^sement  of  a  negotiable 
note,  irrespective  of  any  contingency  of  negotiation,  as  if  written 
out  in  full  when  indorsed.  And  if,  as  between  the  original  parties, 
there  is  any  equity  existing  dehors  the  instrument,  which  should 
prevent  the  indorsee  from  enforcing  the  contract,  it  must  be  set  up 
as  an  equity  provable  in  equity,  to  bar  an  apparent  legal  liability; 
and  cannot  be  shown,  because  the  rule  of  evidence  to  which  we  have 
alluded  is  not  applicable.  The  rule  is  as  applicable  to  such  parties 
as  to  others,  and  the  true  theory  is,  that  the  relation  or  antecedeqt 
agreement,  out  of  whicti  the  equity  arises,  may  be  shown  between 
them,  and  proof  of  it  does  not  necessarily  contradict  the  contract. 

There  are  four  classes  of  cases  in  which,  as  exceptional  cases,  aijS 
as  between  the  original  parties,  indorser  and  indorsee,  any  relation, 
antecedent  agreement  or  state  of  facts  from  a  controlling  equity 
arises,  may  be  pleaded  and  proved  by  parol  in  bar  of  an  action  on 
the  warranty.  Thus  the  relation  of  principal  and  agent  may  be 
shown — for  the  agent  takes  no  title  or  warranty  from  the  indorser, 
but  holds  as  agent  So,  secondly,  it  may  be  shown  that  the  note 
was  indorsed  to  the  holder  for  some  special  purpose  and  is  holden 
in  trust,  as  where  it  is  indorsed  and  delivered  for  collection  merely. 
Lawrence  v.  Stonington  Bank,  6  Conn.  521,  is  an  example  of  this 
class  of  cases  in  our  own  reports.  In  like  manner,  thirdly,  the  rela- 
tion of  principal  and  surety  may  be  shown,  and  that  the  indorsement 
was  made  at  the  request  and  for  the  accommodation  of  the  imme- 
diate indorsee,  for  the  equity  of  the  relation  forbids  the  enforcement 
of  the  contract    Such  was  Case  v.  Spaulding,  24  Conn.  578.    So, 
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foarthlyy  it  may  be  shown  that  there  was  an  equity  arising  from  an 
antecedetU  transaction^  indnding  an  agreement  that  the  note  shonld* 
be  taken  in  sole  reliance  on  the  responnbility  of  the  maker,  and 
that  it  was  indorsed  in  order  to  transfer  the  title  in  pursuance  of 
snch  agreement,  and  that  the  attempt  to  enforce  it  is  ^  fraud. 
Such  was  Dovmer  y.  Cheaebroughy  36  Conn.  39.  These  exceptions 
illustrate  the  rule.  But  this  plea  shows  no  agency,  trust,  equitable 
relation  or  equity  connected  with  an  antecedent  transaction  consti- 
tuting a  consideration  for  the  agreement^  or  which  would  justify  a 
court  of  equily  in  interfering  to  prevent  an  enforcement  of  the  con- 
tract of  warranty  which  the  law  implies.  It  presents  a  naked  case 
of  an  attempt  to  prove  by  parol  that  a  clear  and  unambiguous  con- 
tract of  warranty  is  not  such,  and  to  contradict  it  in  terms  —  to 
turn  an  indorsement  without  restriction,  before  maturity,  into  a 
restricted  indorsement.  Such  a  plea  cannot  be  sustained  without  a 
violation  of  essential  principles. 

Nor  is  the  plea  supported  by  any  well-considered  and  unques 
tioned  authority. 

The  defendant  claims,  in  the  first  place,  that  it  is  supported  by 
the  decisions  of  this  State,  and  he  relies  on  a  class  of  cases  where 
the  action  was  upon  a  non-negotiable  note,  or  a  negotiable  note 
indorsed  by  one  not  a  party  to  it,  which,  by  our  law,  stand  on  the 
same  ground.  But  those  decisions  cannot  sustain  him.  That  class 
of  blank  indorsements  is  not  controlled  by  commercial  usage,  and 
does  not  import  an  absolute  contract  of  warranty.  The  contracts 
presumed  by  law  from  them  is  presumed  prima  facie  only,  and 
differs  in  different  States.  In  this  State  such  indorsements  are  not 
only  prima  facie,  but  conditional,  that  is,  that  the  note  shall  be 
collectible  of  the  maker  by  due  diligence.  In  Massachusetts  and 
New  York  such  an  indorsement  is  treated  as  an  absolute  guaranty, 
or  the  indorser  charged  as  a  joint  promisor.  In  all,  the  presump- 
tion is  treated  as  one  of  fact,  rather  than  one  of  law,  and  the  r^al 
contract  made  between  the  parties,  if  a  special  one,  may  be  written 
oYsr  the  signature  of  the  indorser.  It  is  otherwise  in  a  note  like 
this. 

There  are  then  broad  lines  of  distinction  between  the  two  classea 
of  indorsements,  and  the  defendant's  plea  is  not  supported  ^y  ^he 
class  of  decisions  referred  to. 

The  defendant  also  relies  on  Case  v.  Spaulding,  24  Conn.  678,  but 
it  does  not  sustain  him.    There  the  defendant  was  not  the  payees 
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and,  as  second  indorser,  was  not  liable  to  the  payees  of  the  note,  for 
they,  as  first  indorsers,  were  bound  to  pay  it  The  defendant  also 
indorsed  at  the  request  of  the  plaintiff  as  surety,  for  his  accommo- 
dation, and  was  within  one  of  the  classes  of  equitable  exceptions, 
where  the  relation  on  which  the  equity  rests  may  be  shown.  The 
dictum  of  Judge  Ellswobth,  confined  within  the  limits  called  for 
by  the  case,  was  undoubtedly  true,  but  the  defendant  does  not  bring 
himself  within  the  exception. 

The  defendant  further  relies  on  Downer  v.  Chesebraughy  36  Gonn. 
39,  but  he  is  not  sustained  by  that  case.  It  was  not  put  to  us  as  a 
case  where  the  antecedent  contract  which  created  an  equity  between 
the  parties  could  not  be  shown  under  our  law,  if  the  contract  had 
been  made  here,  in  connection  with  the  agreement  claimed,  to  show 
that '  the  plaintiff  was  attempting  to  perpetrate  a  fraud,  but  as  a 
case  where,  by  the  laws  of  New  York,  the  contract  was  made,  it 
could  not  be  proyed  by  parol  The  case  turned  therefore  solely 
en  the  question  whether  the  law  of  evidence  of  the  forum,  or  of 
the  lez  loci  contractus,  should  goyem.  In  that  aspect  only  we  con- 
sidered and  decided  it,  and  that  question  alonie  is  discussed  in  the 
opinion.  If  the  questions  which  are  raised  here  had  been  raised 
there,  we  should  haye  holden  without  hesitation,  first,  that  the 
indorsement  of  a  negotiable  note  before  maturity  by  the  payee 
creates  an  absolute  warranty  to  the  immediate,  as  well  as  all  subse- 
quent, indorsees ;  that  the  instrument  an  J  the  antecedent  signatures 
thereon  are  genuine ;  that  the  indorser  has  title  to  the  instrument 
and  is  competent  to  bind  himself  by  the  indorsement,  and  that  the 
maker  will  pay  it  on  due  presentment  when  it  is  due ;  but  that,  if 
he  does  not,  the  indorser  will  pay  it  if  due  notice  is  given  him  of 
such  dishonor;  and,  secondly,  that  no  special  agreement  —  as  that 
the  unrestricted  indorsement  was  intended  or  agreed  to  be  a 
restricted  one  —  can  be  shown  by  parol  evidence,  except  in  the 
classes  of  casee  adverted  to,  where  an  equitable  relation  existed 
between  the  parties  in  respect  to  the  indorsement  when  it  was  made, 
which  rendered  the  enforcement  of  the  contract  inequitable  and 
firaudulent.  Equity  overrides  all  rights,  and  suspends  the  operation 
of  all  legal  rules  between  original  parties,  when  necessary  to  prevent 
a  fraudulent  use  of  them,  and,  therefore,  the  exceptions  mentioned 
have  been  recognized  and  applied  at  law.  Downer  v.  Chesebrouyh 
was  clearly  within  one  of  the  exceptions,  but. this  case  is  not 

Tb^  defendant,  under  his  second  point,  cites  three  cases  from 
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Pennsylyania  to  show  that  the  contract  set  up  in  the  plea  waa 
provable  there  by  paroL  On  examining  those  cases  we  think  the 
law  of  Pennsylyania  is  otherwise.  The  first  case  cited  is  that  of 
ffill  y.  Bli/f  5  Serg.  &  Bawle^  363.  The  marginal  note  sustains  his 
claim,  but  the  case  does  not  In  that  case  it  appears  that  the  de- 
fendant purchased  coffee  of  the  plaintiff  upon  an  express  agreement 
that  the  plaintiff  should  reoeiye  in  full  payment  the  notes  of  one 
Jabez  Lamb,  without  responsibility  of  the  defendant.  The  notes 
were  payable  to  the  order  of  the  defendant  and  were  handed  to  the 
plaintiff,  pursuant  to  agreement,  without  indorsement  The  plain- 
tiff then  said  to  the  defendant:  ^^Hill,  you  must  indorse  those 
notes ;''  to  which  Hill  replied :  "  That  is  not  our  understanding.'' 
The  plaintiff  rejoined:  '^They  are  made  payable  to  you;  how  will 
you  conyey  them  to  me  ?  Yon  must  indorse  them,  in  order  that  I 
may  collect  theoL"  Hill  then  said:  ^^I  indorse  them,  but  remem- 
ber, I  am  not  to  be  held  responsible  for  their  payment" 

The  case  was  put  to  the  court  by  the  distinguished  counsel  en- 
gaged, solely  on  the  ground  that  the  attempt  of  Hill  to  charge  Ely 
upon  his  indorsement  was  a  fraud,  and  the  court  so  held.  They 
say :  "  The  eyidence  offered  went  to  proye  a  direct  fraud  in  obtain- 
ing the  indorsements,  or  their  peryersion  to  a  use  neyer  intended  — 
a  fraudulent  purpose."  The  court  ftirther  say,  that  parol  or  ex- 
trinsic eyidence  would  be  receiyed  in  chancery  to  reach  such  a  firand* 
and,  therefore,  would  be  receiyed  in  their  courts  at  law ;  that  the 
relief  in  equil^  would  be  grounded,  not  upon  the  admissibility  of 
parol  eyidence  as  between  such  parties  to  contradict  the  writing, 
but  to  show  extrinsic  facts,  raising  an  equity  dehors  the  instrument, 
to  preyent  the  firaudulent  purpose.  The  court  also  say,  that  the 
eyidence  was  admissible  to  show  a  trust  between  Hill  and  Ely,  for 
the  purpose  of  collecting  the  notes  and  applying  the  proceeds  in 
payment  for  the  coffee.  They  recognize  the  leading  case  of  E6ar$ 
y.  Orahamt  3  Oampb.  67,  as  law,  but  distinguish  it,  because  in 
HoareY.  Orahfwi  there  was  no  allegation  of  fraud.  The  case  is  on 
all  fours  with  Downer  y.  Ckesebrough.  In  both  there  was  an  antece- 
dent contract  which  raised  an  equity  dehors  the  indorsement,  which 
made  the  attempt  to  enforce  the  contract  implied  by  law  flrom  the 
indorsement  a  fraudulent  one,  relieyable  in  equity.  It  is  implied  in 
both  decisions  that  in  a  case  like  this  where  no  equity  existed,  snob 
a  contract  could  not  be  shown  by  parol. 

HiU  y.  Ely  was  not  oyerruled  or  shaken  by  the  subsequent  cases 
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cited.  Paitermm  v.  Tottf  18  Penn.  St  426,  was  the  case  of  a 
negotiable  note,  bat  it  was  indorsed  by  the  payee  when  ovm'due,  and 
there  was  no  subsequent  demand  and  notice.  The  main  question 
m  the  case  was,  whether  such  a  demand  should  have  been  made 
upon  the  maker,  and  notice  given  to  the  indorser  ?  It  was  held  that 
the  indorsement  was  equiyalent  to  drawing  a  new  bill,  and  that 
demand  should  have  been  made  in  a  reasonable  time,  and  notice 
giyen  of  the  dishonor.  The  court  also  held  that,  under  the  circum- 
stances of  that  case,  the  defendant  might  show,  by  parol  evidence, 
that  he  said  he  would  not  warrant  the  notes.  But  the  court  did 
not  question  the  authority  of  Hill  v.  Blif^  nor  does  it  appear  that  it 
has  ever  been  questioned.  The  remaining  case  cited  firom  Pennsyl- 
Tania  was  the  case  of  a  non-negotiable  note.  It  has  no  bearing 
upon  this  case. 

The  defendant,  under  his  third  point,  cites  a  case  firom  Massachu- 
setts, and  dicta  from  Judge  Shaw.  But  the  note  in  that  case  was 
not  negotiable,  and  the  case  and  dicta  are  unimportant 

The  defendant  also  cites  one  English  case,  that  of  Pike  t.  Street, 
Moody  &  Malkin,  227,  in  support  of  his  claim.  It  is  sufficient  to 
say  of  that  case  that  it  is  not  directly  upon  the  point,  is  contrary  to 
the  present  current  English  decisions,  and  was  questioned  in  the 
leoent  case  of  Foet&r  y.  Jolly ,  1  Oromp.^  Mees.  &  Rose.  703. 

These  are  all  the  decisions  cited  by  the  defendant,  and  there  is 
not  one  of  them  direotiy  in  point  which  can  be  relied  upon  as 
authority. 

On  the  other  hand,  the  current  of  decisions  in  England  is  directij 
against  the  admission  of  such  evidence,  ffoare  v.  Orahaniy  3  Oampb. 
57 ;  Qo^py  v.  Hardy ^  7  Taunt  159 ;  Free  v.  Eatakins,  S  id.  92. 

And  the  adverse  decisions  in  this  country  which  are  directly  in 
point  are  quite  numerous.  Bank  of  Albion  v.  Smith,  27  Barb.  489 ; 
T^ampeon  v.  Ketcharnj  8  Johns.  146 ;  Patterson  v.  Hull^  9  Cow.  747 ; 
Payne  v.  Ladtte,  1  Hill,  116 ;  Hall  v.  Netocombe,  7  id.  416 ;  Odam  v. 
Beards  1  Blackf.  191 ;  Fuller  v.  McDonald,  8  Oreenl.  213 ;  Crocker  v. 
0r$MMy  23  Me.  392 ;  Wilson  v.  Black,  6  Blackf.  509 ;  Barry  v. 
JToTM,  3  N.  H.  132. 

The  sapeiior  court  must,  therefore,  be  advised  that  the  plea  is 
insaffioient* 

In  this  apinion  the  other  judges  oononrred. 
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mghwu^-^rigM  to  mU  qf. 

A.  numkipal  corporation  laid  ont  a  pablie  street  over  defendant's  laada,  aad 
appraised  his  damages.  Held,  that  in  reducing  such  street  to  the  proper 
grade  said  corporation  had  an  exdnsiTe  right,  as  against  the  defendant,  to 
carrj  the  soil  therefrom  and  deposit  it  on  a  street  in  another  part  of  the  dtj, 
for  a  necessary  purpose. 

iKJUNOnoK  to  restrain  defendant  from  excavating  and  remoTing 
earth  from  a  public  street  in  the  citj  of  New  Hayen. 

In  May,  1870,  the  city  authorities  of  New  Haven  laid  out  the 
street  in  question,  a  part  of  which  was  over  defendant's  land*  The 
damages  were  duly  appraised  and  the  benefits  assessed,  and,  as  to 
defendant,  were  found  to  be  equal.  In  order  to  reduce  said  street 
to  the  proper  grade,  about  three  feet  of  earth  would  have  to  be 
removed  from  that  portion  of  it  over  defendant's  land*  This  earUi 
was  not  required  on  any  part  of  said  street,  but  was  required,  and 
was  intended  by  the  city  to  be  used,  in  filling  up  and  grading 
another  street  not  adjacent  to  defendant's  land. 

After  the  laying  out  of  said  street  defendant  began  to  excavate  and 
remove  the  surplus  earth  for  the  purpose  of  filling  a  hollow  on  hia 
own  land*  This  injunction  was  sought  to  restrain  tiiis.  The  case 
was  reserved  for  the  advice  of  this  court. 

DooKUU  and  W.  L.  Bennett^  for  plaintifll 

/•  &  Beaehy  for  defendant,  cited  Bead  v.  Leeds,  19  Conn.  188; 
Woodruff  V.  IfM,  28  id*  167 ;  Jackson  v.  Hathaway,  16  Johns.  408 ; 
Oofielyou  v.  Von  Brundt,  2  id.  357 ;  Higgins  v.  Reynolds,  31  N.  Y. 
153. 

BtTTLBB,  C.  J.  It  is  apparent,  in  this  case,  that  the  real  question 
ii^  whether  the  city  of  New  Haven  has  a  right,  as  against  an  adjoin- 
ing proprietor,  to  take  soil  from  one  street,  in  the  network  of  streets 
in  one  particular  part  of  the  city,  and  use  it  in  another  stref't  of 
that  network  near,  but  not  directly  connected  with,  the  street  from 
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which  the  soil  is  taken,  for  the  purpose  of  making  and  grading  snoh 
other  atreety  snch  soil  being  reasonably  necessary  for  that  purpose. 
Whether,  in  other  wordB,  theecity  has  a  legal  and  ezclusiye  rights 
as  against  the  respondent,  to  carry  the  soil  from  in  front  of  his 
land  (which  must  necessarily  be  removed  by  some  one  in  grading 
the  street)  and  deposit  it  in  a  depression  in  Derby  avenue,  for  the 
necessary  purpose  of  raising  that  avenue  up  to  a  conforming  grade^ 

Whenever  the  performance  of  a  public  duty  is  imposed  upon  any 
person  or  corporation,  the  powers  necessary  for  its  full  performance 
are  impliedly  if  not  expressly  and  specifically  given.  The  duty  of 
laying  out,  making  and  maintaining  public  highways  has  been 
imposed  upon  the  towns  in  which  they  are  situate.  In  relation  to 
the  laying  out  of  highways  their  powers  and  duties  are  expressly 
prescribed,  but  in  relation  to  making  and  maintaining  them  their 
powers  are  not  prescribed,  but  are  implied,  and  are  commensuriate 
with  the  duty  imposed.  We  must  look  then  at  the  character  of  the 
duty  and  see  what  powers  are  necessary  for  its  performance. 

There  has  never  been  in  our  history  a  statutory  provision  pre^ 
ficribing  the  manner  in  which  highways  should  be  made.  Nor  has 
there  been  any  provision  in  respect  to  the  material  of  which  to 
make  them.  By  immemorial  usage  material  has  been  taken  for 
their  construction  within  the  limits  of  the  highways  of  the  town. 
Hills  have  been  excavated  and  swamps  and  valleys  filled  up  with 
the  material  taken  from  the  excavation,  and  material  existing  in 
excess  in  one  place  has  been  taken  to  another  where  it  was  deficieuti 
These  things  and  many  more  have  been  done  from  the  necessity  of 
the  case,  and  the  nature  of  the  duty,  according  to  the  discretion  of 
the  officers  appointed  to  do  them,  and  where  they  have  acted 
reasonably,  their  power  has  never  been  successfully  questioned.  The 
inference  derivable  from  the  silence  of  the  statute  in  relation  to 
the  manner  in  which  material  was  to  be  obtained  for-  the  construc- 
tion of  the  highways,  from  the  immemorial  usage  in  relation  to  it^ 
and  the  necessity  in  which  it  originated,  and  from  whatever  judicial 
decision  we  have  respecting  it,  is,  very  clearly,  that  it  has  always 
been  contemplated  and  understood  by  the  general  assembly  and  the 
})ublic  that  material  for  the  codstruction  of  highways  was  to  be 
taken  within  their  limits,  and  might  be  removed  from  any  place 
where  unnecessary  to  any  place  where  its  use  was  necessary,  with- 
out regard  to  the  rights  of  adjoining  proprietors,  if  the  necessity 
was  a  reasonable  one,  and  the  power  was  exercised  in  a  reasonable 
Vol.  IX.  — 46 
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manner.  So,  too,  in  relafcion  to  the  manner  in  which  highway* 
should  be  maintained  and  repaired,  and  the  places  from  which 
material  should  be  obtained  for  that  pnrpose,  the  statutes  have  been 
silent  In  1643  the  towns  were  directed  to  appoint  snryeyors  of 
highway  to  ^'  mend ''  them,  and  the  surveyors  were  authorized  t6 
^'call  out  for  that  purpose  eyery  team  and  person  fit  for  labor.'^ 
No  provision  was  made  as  to  the  manner  in  which  material  was  to 
be  obtained,  or  the  extent  to  which  the  ways  should  be  mended. 
That  statute  was  extended  in  the  Code  of  1660,  and  a  preamble 
added  as  follows: 

**  Whereas  the  mainteineing  of  high  wayes  in  a  fitt  posture  for 
passage,  according  to  the  severall  occassions  that  occorre,  is  not  onely 
necessary  for  the  comfort  and  safety  of  man  and  beasty  but  tends 
to  the  proffitt  and  advantage  of  any  people,  in  the  issne,  — 

**  It  is  thought  fitt  and  ordered,'^  eta 

This  quaint  preamble  does  not  prescribe  the  manner  in  which 
highways  are  to  be  maintained,  but  it  recognizes  the  principles 
which  should  govern  and  have  ever  since  governed  the  legislation 
of  the  State  and  the  officers  of  the  towns  in  the  maintenance  of 
them.  These  principles  contemplated  their  maintenance  in  a  '^  fit 
posture  for  passage  according  to  the  several  occasions  that  should 
occur,''  not  only  '^for  the  comfort  of  man  and  beast,"  but  for  ^  the 
profit  and  advantage  of  the  people,"  and  therefore  contemplated  al! 
such  improvements  in  structure  «nd  grade,  as  '^  occasions  '*  occur- 
ring in  consequence  of  the  advancement  and  growth  of  the  country, 
and  particularly  of  populous  and  growing  cities,  should  make  neces- 
sary. At  a  subsequent  revision  this  preamble  was  dropped,  proba- 
bly because  thought  unnecessary,  and  because  preambles  were 
usually  omitted  when  the  laws  were  digested,  and  the  statute  was 
silent  on  the  subject  until  the  revision  of  1821,  when  it  was 
remodeled,  and  the  present  provision  inserted  requiring  the  towns 
to  keep  their  highways  ^  in  good  and  sufficient  repair.''  The  same 
usage  in  relation  to  the  taking  of  material  from  any  part  of  the 
highways  and  using  it  in  any  other  place  in  the  highways,  without 
regard  to  any  of  the  supposed  rights  of  adjoining  proprietors, 
originating  in  the  same  necessity  has  existed  in  respect  to  the  main- 
tenance of  highways,  as  to  their  construction,  and  the  same  infer* 
ence  may  be  drawn  from  it 

Jiailroads  are  usually  authorized  to  take  additional  land  outside 
of  their  limits  for  the  purpose  of  obtaining  material  for  the  con* 
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■traction  of  their  roads,  because  it  is  deemed  possible  that  more 
material  may  be  required  than  can  be  readily  obtained  within  their 
prescribed  limits.  No  such  provision  has  ever  been  made  in  favor 
of  towns,  and  it  is  perfectly  obvious  that  the  legislature  and  the 
towns  have  considered  the  right  and  tho  power  to  take  material 
where  it  could  be  found  within  the  limits  of  the  highways,  and  use 
it  in  any  other  place  where  it  was  necessary  to  use  it,  and  where  it 
was  not  to  be  found,  as  a  right  and  power  necessarily  incident  to  tne 
easement,  and  adequate  to  the  wants  of  the  public  in  respect  to 
such  material. 

It  seems  clear  to  a  majority  of  the  court  upon  this  review  of  the 
statutes  and  usages  of  the  State  in  regard  to  the  making  of  highways 
that  the  power  of  the  officers  of  the  town  to  remove  material  from 
place  to  place  upon  its  highways,  for  purposes  of  construction, 
improvement,  or  repair,  and  their  right  to  do  so  are  commensurate 
with  the  duties  imposed  and  the  limits  of  the  highways,  and  para;- 
mount  to  the  rights  of  adjoining  proprietors,  and  that  presump* 
tively  that  right  was  paid  for  when  the  land  was  subjected  to  the 
easement 

If  the  foregoing  propositions  are  true  in  relation  to  the  officers 
and  highways  of  a  town,  they  are  a  fortiori  true  of  the  corporation 
and  streets  of  the  city  of  New  Haven ;  for  that  city  is  not  only  a 
highway  district,  with  all  the  powers  possessed  by  towns,  but  by  a 
special  provision  of  its  charter  it  is  authorized  to  grade  its  streets. 
The  power  to  grade  is  not  simply  the  power  to  level  one  street  so 
that  its  parts  shall  conform  with  each  other,  but  the  power  to  grade 
numbers  of  streets  so  that  they  shall  conform  to  each  other  in  a 
common  grade.  Such  a  oonsfruction  of  the  charter  is  necessary  to 
enable  them  to  provide  proper  drainage  and  sewerage.  No  provision 
is  made  for  the  acquisition  or  disposition  of  material,  and  presump- 
tively it  was  contemplated  by  the  legislature  when  they  granted  the 
power  to  grade,  and  by  the  board  who  assessed  damages  or  benefits 
to  the  respondent  when  the  street  was  laid  out,  that  material  exca- 
vated therein  could,  and  probably  would,  be  removed  on  some  other 
street  which  required  to  be  elevated  to  grade. 

We  think,  therefore,  that  the  power  and  right  of  the  city  to  remove 
the  soil  in  question  to  Martin  street  or  Derby  avenue,  where  it  is 
reasonably  required,  are  undoubted;  that  the  right  is  paramount 
to  the  rights  of  the  respondent;  that  presumptively  he  has  been 
oaid  for  the  soil  which  has  been,  or  is  to  be,  taken,  and  has  no  just 
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cause  of  oon^laint ;  and  thafc  in  afctempting  to  remoye  that  soil  on 
to  hiB  own  premifleSy  and  depriye  the  city  of  it,  after  being  appriaed 
of  their  immediate  intentions  and  neoesaities,  and  to  the  injury  of 
the  city,  he  was  a  wrong-doer  and  should  be  restrained  by  iiquno* 
tion ;  and  so  we  advise  the  court  of  common  pleas» 
In  this  opinion  tne  other  judges  concurred. 


MALTBIB  v.  HOIOHKI88. 


Btmknpieif — 8iaU  m§U9mU  km^ 

A  yoluntuy  aadgnment  bjr  a  debtor  for  the  benefit  of  hii  eredikmii  under  a 
fitate  inflolyent  law,  before  the  oommenoement  of  bankniptey  prooeedlngs. 
Is  not  Toid,  nor  voidable  onleas  snch  proceedingv  be  begun  within  rix 
months.    (See  naie,  p.  86S.) 

Replevin  by  the  trustee  of  an  insolvent's  estate  for  property 
attached  oy  the  defendant    The  opinion  states  the  case. 

L.  H.  Bristol,  for  plaintifll 

/.  T.  Piatt,  for  dfitendant 

Oabpbnteb,  J.  The  defendant^  a*  depuiy  shenf^  attached  tfat 
Xvroperty  described  in  the  declaration,  on  the  23d  day  of  November, 
1870,  by  virtue  of  a  writ  of  attachment  against  Jewett  G.  Smith. 
On  the  same  day  Smith  lodged  with  the  court  of  probate  a  deed  of 
assignment  under  the  insolvent  laws  of  this  State.  On  the  30th 
of  the  same  month  the  plaintiff  was  approved  as  trustee,  and  there- 
upon prooeoded  with  the  settlement  of  the  estate.  The  attaching 
ereditors  obtained  a  judgment  against  Smith  on  the  9th  day  of 
Decembei  following.  Smith's  indebtedness  exceeded  $4,000,  but  no 
proceedings  in  bankruptcy  have  been  instituted.  The  plaintiff 
claims  the  property  as  trustee,  and  the  defendant  claims  it  aa 
deputy  snenff  by  virtue  of  said  attachment  The  defendant's 
<eldm  is,  that  the  bankrupt  act  of  the  United  States  repealed  in  toio 
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the  insolvent  law  of  this  State,  so  that  it  conld  aot  operate  to- 
dissolye  the  attachment  This  is  not  a  new  question  in  this  court 
In  Hawking  Appeal,  34  Gonn.  548,  we  held  that  a  voluntary  assign- 
ment by  a  debtor,  nnder  the  insolvent  laws  of  this  State,  no  proceed* 
ings  having  been  instituted  nnder  the  bankrupt  act,  was  not  void, 
although  the  United  States  bankrupt  act  was  in  existence,  and 
applicable  to  the  case  at  the  time  of  the  assignment  We  see  no* 
good  reason  for  overruling  that  decision  and  establishing  a  different 
doctrine.  On  the  other  hand  we  think  there  are  good  reasons  why 
we  should  not  do  so. 

Since  that  decision  was  promulgated,  a  large  number  of  insolvent 
estates  in  this  State  have  been  settled  in  the  State  courts ;  under 
that  decision,  titles  and  other  rights  and  interests  have  been 
acquired,  and  it  is  believed  that  the  evil  consequences  which  would 
follow  a  contrary  decision  now  would  far  exceed  any  evils  existing 
nnder  the  present  state  of  things. 

So  far  as  we  know  there  has  been  no  conflict  between  the  federal 
and  State  jurisdictions,  and  there  need  be  none.  The  view  we  take 
of  this  interesting  question  does  not,  in  the  least,  interfere  with  the 
course  of  proceedings  in  the  United  States  courts.  If  any  insolvent 
debtor,  or  any  creditor  of  such,  desired  that  the  estate  shall  be 
settled  in  that  court,  it  can  be  done.  If  all  the  parties  concerned 
desire  that  it  shall  be  settled  in  the  State  courts,  as  yet,  we  see  no 
good  reason  why  that  may  not  be  done.  Should  a  case  arise  in 
which  there  will  be  an  actual  conflict  of  jurisdiction,  the  State 
court  must  yield  to  the  national.  Even  in  this  case,  should  the 
bankrupt  court,  ifithin  the  time  limited,  assert  its  jurisdiction, 
proceedings  in  our  own  courts  would  be  thereby  superseded* 
Should  the  probate  court  attempt  to  grant  a  certificate  of  discharge 
to  an  insolvent  debtor  under  the  State  law,  neither  our  own  courts 
nor  the  courts  of  other  States  would  give  effect  to  any  such  certifi- 
cate. 

Discharges  heretofore  granted  by  the  State  courts,  when  no 
national  bankrupt  act  has  been  in  existence,  have  given  rise  to  much 
litigation,  as  it  has  been  a  grave  question  to  what  extent  such  dis- 
charges are  operative  outside  the  limits  of  the  jurisdiction  which 
granted  them.  Debtors  so  discharged  have  oftentimes  been  perplexed 
and  embarrassed  in  their  business  enterprises,  owing  to  the  doubt  and 
imcertainty  as  to  the  effect  of  such  discharges  in  other  States^ 
Henoe  the  demand  for  a  uniform  system  of  bankruptcy.    Hence  the 
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power  oonferred  upon  oongress  to  establish  such  a  system.  In  this 
respect  we  make  a  material  distinction  between  discharging  the 
debtor,  and  distributing  his  assets  among  his  creditors.  The  bank- 
mpt  act  was  demanded  and  passed  mainly  for  the  former.  The  latter 
is,  in  its  nature,  incidental  to  the  former,  which  is  the  principal 
tiling.  There  probably  existed  in  every  State,  at  the  time  of  the 
passage  of  the  bankmpt  act,  some  statutory  provisions  for  the  distri^ 
bntion  of  the  eflTects  of  insolvent  debtors  among  their  creditors.  We 
are  not  aware  that  any  complaint  was  made  of  the  insufficiency  of 
those  statutes,  or  of  any  hardship  in  their  practical  operation,  that  is 
not  inherent  in  this  kind  of  legiedation.  No  demand  for  a  bankrupt 
act  was  made  upon  any  such  ground,  and  we  can  hardly  believe  that 
oongress  intended  to  repeal  or  saspend  those  State  laws,  except  so 
far  as  was  necessary  for  the  accomplishment  of  the  main  object  in 
view ;  and  that  necessity,  as  it  seems  to  us,  may  well  be  limited  to 
those  cases  over  which  the  courts  of  the  United  States  actually 
assert  their  jurisdiction  within  the  time  limited  for  that  purpose. 
The  act  of  congress  does  not  in  express  terms  repeal  the  State  laws. 
A  repeal  by  implication  arising  from  the  force  and  effect  of  the  con- 
stitution of  the  United  States,  and  from  the  supremacy  of  the  laws 
of  congress  passed  in  pursuance  thereof,  must  be  limited  by  the 
terms  and  provisions  of  the  act  from  which  the  implication  is 
derived. 

It  cannot  be  doubted  that  congress  has  power  to  prescribe  the 
eases  to  which  the  bankrupt  act  shall,  and  shall  not,  apply ;  to 
declare  the  conveyances  which  shall,  and  which  shall  not,  be  affected 
thereby ;  and  also  to  declare  the  extent  of  its  operation  to  defeat  or 
repeal  State  laws  relating  to  the  same  subject-matter.  Therefore^ 
assuming  that  congress  has  jurisdiction,  and,  if  exercised,  exclusive 
jurisdiction  over  the  whole  matter  of  distributing  the  effects  of  an 
insolvent  debtor  among  his  creditors  —  a  proposition  which  we  by 
no  means  admit — the  intention  of  congress,  as  ascertained  from  the 
bankrupt  act  itself,  must  be  our  guide. 

And  that  brings  us  to  consider  some  provisions  in  the  bankrupt 
act  which  have  not  been  adverted  to  in  the  discussions  upon  this 
question  before  this  court 

In  the  thirty-fifth  section  it  is  provided  that  ''  if  any  person  being 
insolvent,  or  in  contemplation  of  insolvency  or  bankruptcy,  within 
fix  months  before  the  filing  of  the  petition  by  or  against  him,  makes 
any  payment,  sale,  assignment,  transfer,  conveyance,  or  other  dispo- 
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fition  of  any  part  of  his  property  tpany  person  who  then  has  reason- 
able cause  to  believe  him  to  be  insolyent,  or  to  be  acting  in  contem- 
plation of  insolvency,  and  that  snch  payment,  sale,  assignment^ 
transfer,  or  other  conveyance  is  made  with  a  view  to  prevent  hia 
property  from  coming  to  his  assignee  in  bankruptcy,  or  to  prevent 
the  same  from  being  distributed  under  this  act,  or  to  defeat  the 
object  of,  or  in  any  way  impair,  hinder,  impede,  or  delay  the  opera^ 
tion  and  effect  of,  or  to  evade  any  of  the  provisions  of  this  act,  the 
sale,  assignment,  transfer,  or  conveyance  shall  be  void,  and  the 
assignee  may  recover  the  property,  or  the  value  thereof,  as  assets  of 
the  bankrupt  And  if  such  sale,  assignment^  transfer,  or  convey- 
ance is  not  made  in  the  usual  and  ordinary  course  of  business  of  the 
debtor,  the  fact  shall  he  prima  facie  evidence  of  fraud.'' 

There  can  be  no  doubt  that  the  deed  of  assignment  in  this  case 
comes  strictly  within  this  provision  of  the  act.  The  assignor  con* 
templated  insolvency,  and  acted  with  a  view  to  a  pro  rata  distribu* 
tion  among  his  creditors,  and  the  assignee  so  understood  it.  It  was 
prinia  facie  an  act  of  bankruptcy,  made  so  expressly  by  the  last 
sentence  quoted  above.  Now  aconveyance  like  this,  if  made  within 
six  months  before  the  filing  of  the  petition  by  or  against  the  assignor, 
is  expressly  declared  void.  If  more  than  six  months  elapse  after  the 
conveyance,  and  before  the  filing  of  the  petition,  the  conveyance  by 
necessary  implication  is  unaffected  by  the  bankrupt  act  If  origi- 
nally valid  it  remains  valid  still.  From  this  provision  it  seems  mani* 
fest  that  congress  intended  that  the  bankrupt  act  should  leave  all 
each  conveyances  as  it  found  them,  unless  proceedings  in  bankruptcy 
wero  instituted  within  six  months.  There  is  some  analogy  in  respect 
to  the  question  now  under  consideration,  between  this  provision  and 
that  relating  to  attachments.  The  same  section,  together  with  sec- 
tion 14,  makes  void  all  attachments  made  within  four  months 
next  before  the  filing  of  the  petition,  leaving  all  attachments  made 
before  that  time  in  full  force.  An  attachment  is  a  sequestration  of 
the  debtor's  property  to  pay  a  single  debt  An  assignment  in  insol- 
vency is  a  sequestration  of  all  his  property  to  pay  all  his  creditors 
pro  rata.  The  one  may  work  a  preference;  the  other  cannot  If 
either  is  to  be  favored,  in  an  act  having  for  one  of  its  objects  an 
equal  distribution  among  creditors,  the  latter  certainly  is  entitled  to 
tliat  preference.  In  respect  to  the  pro{)er  construction  of  the  former 
Ihore  is  no  doubt  Why  should  there  be  in  respect  to  the  latter? 
^.he  lan^afl^e  of  the  act  in  relation  to  the  two  classes  of  cases  is 
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similar.-  The  principal  difference  has  reference  to  time,  being  four 
*  months  in  the  one  case,  and  six  in  the  other.    Bnt  the  difference  in 
time  is  immaterial.    The  substance  in  both  cases  is  the  same,  and  the 
oonstrnction  should  be  the  same. 

That  part  of  the  act  which  relates  to  involuntary  bankruptcy 
seems  to  throw  some  light  also  on  this  question.  By  the  thirty* 
ninth  section  it  is  provided,  among  other  things,  that  any  person,, 
who,  being  bankrupt  or  insolvent,  or  in  contemplation  of  bank- 
ruptcy or  insolvency,  shall  make  any  payment,  gift,  grant,  sale,  con« 
veyance  or  transfer  of  money  or  other  property,  etc.,  with  intent,  by 
such  disposition  of  his  property,  to  defeat  or  delay  the  operation  ojf 
this'  act,  etc.,  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy,  and«  subject  to  the  conditions  J^reinafter  prescribed,  shall  be 
adjudged  a  bankrupt  on  the  petition  of  one  or  more  of  his  creditors, 
eta,  provided  such  petition  is  brought  within  six  montlis  aft&r  the  act 
of  bankruptcy  shaU  have  been  committed.  And  if  such  person  shall 
be  adjudged  a  bankrupt,  the  assignee  may  recover  back  the  property 
conveyed,  etc. 

The  assignment  under  which  the  plaintiff  here  claims  is  an  act 
of  bankruptcy  by  virtus  of  this  section^  but  only  unless  proceedings 
are  taken  in  the  United  States  court  within  six  months ;  and  by  the 
thirty-fifth  section  the  assignment  is  made  void  only  if  made  within 
six  months  before  the  filing  of  the  petition  in  bankruptcy. 

It  is  not  claimed  that  the  bankrupt  act  by  express  terms  makes 
the  conveyance  in  this  case  void;  it  is  only  claimed  that  it  does  so 
by  necessary  implication.  But  we  think  that  the  implication  from 
the  sections  of  the  act  above  referred  to  is  clear  and  decided  the 
other  way ;  and  that  congress  intended  that  this,  and  all  similar  con- 
veyances, should  be  good  unless  attacked  under  the  bankrupt  act 
within  six  months. 

There  is  another  aspect  of  this  case  worthy  of  notice.  The 
defendant  claims  the  property  by  virtue  of  an  attachment  in  Cavor 
of  a  creditor.  If  his  claim  is  sustained,  the  attaching  creditor  appro- 
priates to  himself  the  property  to  the  exclusion  of  the  others.  It 
would  be  strange  indeed  if  these  two  laws,  each  intending  and  pro- 
viding that  the  debtor's  property  shall  be  equally  distributed  among 
all  his  creditors,  should  be  so  interpreted,  in  any  case,  as  to  defeat 
that  object  and  work  a  practical  preference.  But  we  lay  no  special 
stress  upon  this  circumstance.  We  prefer  that  the  decision  should 
rest  upon  broader  grounds. 
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For  these  reasons  we  adyise  the  court  of  common  pleas  to  render 
judgment  for  the  plaintiS 
In  this  opinion  the  other  judges  concurred. 


Kosa.— flee  to  nme  effeet  BmA  T*3Vivlor,T  AakBe^UOt  JfiHtaiT*a«iifcSIOii» 
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Qummon  wnitn — dMt&rff. 

Ownimm  oanleni  aie  boond  ae  canrien  to  delirer  goods  to  the  ooiudgiiee,  jno* 
▼ided  he  appear  within  a  reaaonable  time  to  reoeire  them,  and  the  oourignee 
is  entitled  to  a  leaeonable  opportonitjr  to  reoeiTo  hie  goods  before  the  eaJ^ 
iler'fl  liaUUtJ  ^  ohanged  to  that  of  warehoaeeman.    (^Sm  nate^  p,  875.) 

AonoK  on  the  case  against  defendants  as  common  carriers  for 
the  loss  of  twelye  bales  of  cotton.  Judgment  on  a  yerdict  for  the 
defendant  Plaintiff  moved  for  a  new  trial  The  opinion  states 
flie 


H.  0*  BcMnion  and  F.  J.  Mather,  for  plaintifll 
B.  D.  Hubbard,  for  defendants. 

SxTMOUBy  J.  This  is  an  action  against  the  defendants  as  com- 
mon carriers  of  merchandise  by  steamboat  between  Hartford  and 
New  York,  for  the  loss  of  twelve  bales  of  cotton.  The  case  was 
tried  to  the  jury^  who  returned  a  verdict  for  the  defendants,  and 
the  plaintifb  ask  for  a  new  trial  on  the  ground  that  the  jury  was  mis- 
directed. The  fhots  as  detailed  in  the  motion  are  in  substanoe  as 
follows : 

On  the  19th  of  September,  1 867,  the  plaintifb  delivered  to  the 
defendants  in  New  York  twelve  bales  of  cotton  to  be  conveyed  to 
their  agent  in  Hartford.  The  defendants  gave  an  mformal  bill  of 
or  receipt  as  follows: 
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"  New  Yobk,  Sept  19th,  1867. 
^  Bec'd  from  R.  R.  Graves  &  Co.,  in  good  order,  Hartford  Boat, 
for  W.  P.  Willard,  agent,  Hartford,  Conn.,  marked  W.  F.  W.,  Hart- 
ford,  12  bales  ootton. 

"  Signed  by  

''  For  the  Hartford  &  N.  Y.  steamboat  Co." 

Willard  had  notioe  of  the  shipment  by  invoice  sent  by  mail,  and 
also,  on  the  20th  of  September,  between  half-past  eight  and  nine 
o'clock  A.  M.,  he  was  notified  by  defendant's  servant  that  the  con- 
signment was  on  the  boat  at  the  wharf  in  Hartford.  Willard  forth- 
with directed  his  carman  to  go  for  the  cotton,  and  he,  with  his  as- 
sistants, to  help  load,  called  for  it  at  abont  half-past  eleven  to 
eleven  forty-five  o'clock.  The  defendant  refused  to  deliver  it,  say- 
ing ^it  is  not  off  the  boat;  there  is  so  much  other  freight  and  it  is 
so  far  back  we  have  not  got  at  it"  The  carman  then  went  with  his 
men  to  dinner,  and  between  half-past  twelve  and  one  o'clock  again 
started  for  the  cotton.  The  defendant's  warehouse  and  freight 
upon  the  dock  were  then  in  flames. 

The  defendants  had  a  commodious  warehouse^  with  suitable  and 
convenient  open  and  covered  platforms,  situated  upon  their  wlunf, 
for  the  reception,  delivery  and  storage  of  freight  transported  by 
ihem,  and  freight  owners  were  accustomed  to  receive  their  freight 
fi:t>m  the  platforms,  the  company  leaving  their  fireight  on  the  plat* 
forms  during  the  day,  for  convenience  of  delivery,  and  at  night 
removing  it  into  their  warehouse,  where  it  was  stored  without  charge 
till  called  for.  The  plaintiff's  consignee  had  been  accustomed  to 
receive  goods  from  the  warehouse  and  platform.  The  cotton  was 
discharged  fi:t>m  the  steamer  between  eleven  and  twelve  o'clock,  and 
placed  on  the  platform  in  .fit>nt  of  defendant's  warehouse,  at  a  place 
where,  in  the  usual  course  of  business,  that  kind  of  fireight  was 
usually  deposited  for  delivery,  at  which  place  it  remained  in  waiting 
until  about  one  o'clock,  when  the  warehouse  took  fire  without  fault 
of  the  defendants,  and  the  cotton  was  mostiy  consumed. 

The  judge  was  requested  by  the  plaintifiBs'  counsel  to  charge  the 
jury  that  *^  the  defendant's  responsibility  as  carriers  continued  until 
the  goods  had  been  landed  at  the  usual  wharf,  and  notioe  given  to 
the  consignee,  and  the  goods  bad  been  kept  safely  a  sufficient  time 
to  give  the  consignee  reasonable  access  to  them  to  examine  them, 
and  reasonable  time  to  remove  tiiem.'' 
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The  judge  refused  such  mstmction,  and  charged  them  as  follows : 
'^  There  is  bat  one  question  in  this  case  for  you  to  determine.  It  is 
this:  Was  the  cotton  deposited  by  the  defendants  upon  their  wharf 
in  Hartford  ?  A  common  carrier  making  known  and  regular  tran- 
sits, and  having  a  warehouse  and  platforms  for  the  delivery  of 
goods  at  the  end  of  the  transit,  is  discharged  from  liability  as  a 
carrier  on  placing  the  goods  either  on  such  platform,  or  in  such 
warehouse,  for  delivery  to  the  owner  or  consignee,  and  thenceforth 
IB  only  a  warehouseman.  If  the  jury  shall  find  that  in  this  case 
the  defendants  had  provided  a  proper  platform  and  warehouse  at 
the  end  of  their  route  for  the  delivery  of  A*eight,  and  in  the  usual 
course  of  business  were  accustomed  to  deliver  goods  on  such  plat- 
form, storing  them  in  their  warehouse  only  in  case  they  were  not 
called  for  during  the  day,  or  within  a  reasonable  time,  then  the 
defendants  would  not  be  liable  as  common  carriers  for  any  goods 
safely  discharged  from  their  boat  and  deposited  on  said  platform 
for  delivery  to  the  consignee.'' 

The  decisions  of  courts  upon  the  questions  involved  in  this  case 
are  conflicting,  and  we  shall  not  attempt  to  marshal  them  and  de- 
cide upon  their  weight  The  authorities  are  so  divided  that  we  feel 
at  liberty  to  decide  the  case  upon  our  viewsi  of  its  merits,  and  ^f  the 
principles  which  ought  to  govern  it 

The  receipt  given  by  the  defendants  does  not  attempt  to  specially 
define  their  duties.  It  simply  acknowledges  that  the  goods  are 
received  by  the  boat  for  W.  F.  Willard,  agent,  Hartford.  It  is  of 
course  to  be  construed  in  reference  to  the  defendant's  mode  of  trans- 
portation, which  being  by  water,  their  duty,  so  fiar  as  the  carriage 
ot  the  goods  is  concerned,  is  limited  by  that  mode  of  conveyance. 
They  are  not  required,  as  carriers  by  wagon  under  a  like  receipt 
would  be,  to  seek  the  consignee  on  the  land  and  make  delivery  at 
his  place  of  business.  The  usual  course  of  business  of  carriers  by 
water,  in  general,  and  of  the  defendants  in  particular,  may  properly 
be  referred  to  in  giving  a  construction  to  the  writing.  The  defend- 
ants made  regular  trips,  and  had  their  platforms  and  warehouses 
upon  a  wharf  of  their  own  in  Hartford,  where  they  were  accustomed 
to  deliver,  and  where  consignees  were  accustomed  to  receive,  their 
goods.  Upon  these  facts  the  defendants  claimed,  and  the  plaintififs 
conceded,  that  the  wharf  and  platforms  were  the  proper  places  of 
delivery.  But  the  plaintiffs  claimed,  upon  the  fair  uiid  ivjsonable 
construction  of  the  receipt,  in  connection  with   the  liclmiruil  facte, 
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that,  if  the  consignee  presents  himself  to  receive  his  goods  at  the 
proper  place  and  in  proper  time^  the  defendants  are  bound  as  com- 
mon carriers  to  deliver  the  goods  to  him,  and  that,  in  snch  a  case, 
the  delivery  to  the  consignee  is  a  clear  duty  belonging  to  the  de» 
fendants  as  common  carriers  under  their  contract  We  think  the 
plaintiffs  are  right  in  this  proposition,  and  that  if  the  consignee  is 
on  hand  in  proper  time  and  at  the  proper  place,  there  is  no  room, 
nor  any  occasion,  for  the  interposition  of  a  warehouseman. 

We  are  not  certain  that  the  judge's  charge  to  the  jury  was 
intended  to  apply  to  the  case  where  the  consignee  is  present  and 
ready  to  take  his  consignment,  but  his  language  is  general,  and  in 
terms  is  applicable  to  such  a  case.  He  says:  ^^  A  carrier  making 
known  and  regular  transits,  and  having  a  warehouse  and  platform 
for  the  delivery  of  goods  at  the  end  of  the  transit^  is  discharged 
from  liability  as  a  carrier  on  placing  such  goods  either  on  such 
platform,  or  in  such  warehouse,  for  delivery  to  the  owner  and  con- 
signee, and  thenoeforth  is  only  a  warehouseman." 

This  charge,  as  applied  to  a  case  where  the  consignee  or  his 
agent  is  present  to  receive  his  goods,  is,  we  think,  clearly  erroneous. 
In  such  case  it  is  the  duty  of  the  defendants  not  only  to  place  the 
goods  on  the  platform  **for  deliv&ry"  but  it  is  their  duty  to  make 
delivery,  and  that  duty  pertains  to  them  as  carriers.  The  parties 
have  entered  into  only  one  contract,  and  that  is  a  contract  by  the 
defendants  as  common  carriers,  and  the  contract  cannot  be  changed 
to  one  of  warehousemen,  unless  the  plaintifb,  by  neglect  to  be 
present  to  take  their  goods,  make  the  interposition  of  the  relation 
of  warehousemen  necessary.  The  placing  the  goods  on  the  plat- 
form in  the  manner  these  defendants  are  accustomed  to  do,  is  rather 
a  preparatory  step  toward  a  delivery,  than  in  itself  a  delivery.  The 
transfer  of  the  possession  and  custody  of  the  goods  to  the  consignee 
is  regarded  as  an  important  part  of  the  duty  of  the  carrier.  During 
this  transfer  the  goods  are  pointed  out  and  selected,  and  their  condi- 
tion is  examined  in  the  presence  of  both  parties,  that  it  may  be  seen 
whether  they  har-»  come  safely,  without  injury  or  depredation.  The 
goods  are  usually  placed  upon  the  platform  for  the  mere  convenience 
of  the  carrier,  and  are  there  assorted  and  arranged  by  him  before  he 
is  ready  to  commence  delivery.  And,  surely,  until  the  consignee  can 
get  his  goods,  they  must  be  regarded  as  in  the  defendaat's  possession 
as  carrier. 

Cases  were  cited  by  counsel  to  show  that,  in  some  mstanoea 
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deliyery  to  a  wharfinger  or  warehouseman  has  been  held  to  be  a 
good  snbstitnte  for  a  delivery  to  the  owner.  But  this  is  only  in 
oases  where  the  owner  has  fiEuled  to  oome  in  due  time  to  take  the 
goods  himseUl  If  he  thus  fails,  then  indeed  the  carrier  discharges 
his  duty  by  leaving  the  goods  with  a  warehouseman  for  the  owner. 
But  it  is  only  because  the  owner  is  not  ready  to  take  his  property 
^at  it  may  be  left  in  a  warehouse  for  him. 

But  the  case  in  the  court  below  does  not  appear  to  have  been  tried 
npon  the  precise  question  thus  far  discussed.  The  plaintiffs  did  not 
put  themselves  upon  the  ground  that  their  carman  was  actually 
present  and  waiting  for  the  goods  at  the  time  of  the  fire,  but  on  the 
broader  ground  that  he  used  due  diligence  to  get  his  goods,  and  that 
he  was  entitled  to  a  reasonable  time  after  their  arrival  to  take  them 
Away,  and  that  the  defendants  remained  chargeable  as  common  car- 
riers until  reasonable  time  had  expired.  And  the  important  point 
still  remains  to  be  considered,  whether  the  plaintiffs  are  or  are  not 
correct  in  this  broader  claim. 

We  have  already  said  that,  in  our  judgment,  the  consignees  are 
entitled  to  receive  their  goods  from  the  defendant  as  common  car- 
rier,  if  they  present  themselves  at  the  proper  place  and  at  the  proper 
time  for  that  purpose.  The  point  now  to  be  considered  is,  what  is 
that  proper  time  ?  In  order  to  avail  themselves  of  their  rights  in  this 
respect,  must  the  consignees  be  on  hand  immediately  on  the  arrival 
of  the  boat,  and  remain  there  constantly,  without  being  absent 
«ven  for  their  meals,  until  their  goods  are  ready,  and  must  they  then 
immediately  take  them,  or  is  a  reasonable  time  to  be  allowed  for 
these  purposes  ? 

We  suppose  it  is  generally  more  convenient  for  the  carrier  that 
there  should  be  no  rush  immediately  upon  his  arrivaL  We  suppose  it 
is  more  convenient  for  him  that  he  should  examine  and  arrange  his 
lading,  and  compare  it  with  his  bills,  and  place  it  in  order  on  his 
platform,  before  he  commences  to  deliver  goods  to  consignees. 
Where  the  amount  of  freight  is  large,  and  for  a  large  number 
of  persons,  it  is  not  unreasonable  for  the  carrier  to  refuse  to 
commence  the  delivery  until  the  steamer  is  unladen  and  the  goods 
properly  arranged  for  the  owners.  And,  this  being  so,  it  seems  to  us 
that  consignees  should  also  be  allowed  a  reasonable  time  to  take  away 
their  goods,  so  that  they  shall  not  be  subjected  to  vexatious  and  irri- 
tating delays  and  waste  of  time  in  waiting  for  their  turns.  It  is  for 
the  interest  and  convenience  of  both  parties  that  the  delivery  should 
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bo  deliberate^  in  order  that  miatakes  may  be  avoided,  and  iihat  the 
goods  may  be  subjected  to  a  careful  examination,  that  it  may  be 
known  whether  the  carrier  has  or  has  not  carefully  and  properly 
discharged  his  duty  in  the  transportation.  In  cases  where  the  car 
rier  has  no  warehouse  or  oonyeniences  for  keeping  the  goods,  h« 
may  properly  require  that  the  consignee  should  be  quite  prompt,  or 
be  risited  with  the  consequences  of  a  deposit  in  a  warehouse.  But 
where,  as  in  this  case,  the  defendants  have  commodious  warehouses 
and  platforms,  and  are  doing  an  extensive  business,  consignees  oug}it 
to  have  a  fair  and  reasonable  opportunity  to  take  their  property^ 
and  until  they  have  had  such  opportunity  and  time,  the  goods  do 
and  ought  to  remain  in  the  care  of  the  carrier  as  such.  Whatever 
reasons  there  are  for  imposing  a  strict  rule  of  responsibility  during 
the  transit)  exist  and  continue  in  full  force  until  the  consignee  has 
reasonable  time  to  take  the  goods  into  his  own  care  and  custody. 
The  rule  adopted  in  Massachusetts  has  the  merit  of  being  definite 
and  of  easy  application,  and  may,  in  many  cases,  avoid  a  painful 
controversy  as  to  what»  under  the  circumstances,  is  a  reasonable 
time  within  which  the  consignee  must  appear  and  take  his  gooda 
But,  on  the  other  hand,  that  rule  puts  an  end  to  the  carrier's 
responsibility  as  such,  just  where  that  responsibility  is  of  the  highest 
value  to  the  shipper.  Between  the  deposit  of  the  goods  on  the  plat- 
form and  their  delivery  to  the  consignee,  they  are  exposed  to  theft, 
depredation  and  injury  by  strangers,  and  by  the  carrier's  employees. 
In  making  delivery  care  is  needed  to  avoid  mistakes,  and  attention 
required  to  see  if  the  goods  are  uninjured.  During  the  whole  pro- 
cess of  delivery,  until  fully  completed,  the  goods  should  remain  in 
the  care  of  the  carrier  upon  the  full  responsibility  pertaining  to  him 
as  such,  and  he  ought  not  to  be  allowed  to  lay  aside  that  responsi- 
bility until  the  owner  of  the  goods  has  had  a  fair  and  reasonable 
time  and  opportunity  to  receive  them. 

In  the  case  of  Oatliffe  v.  Bourne,  4  Bing.  333,  the  defendants 
being  common  carriers  by  water,  interposed  a  defense  similar  to  that 
made  by  these  defendants,  by  way  of  a  special  plea,  which  was  de- 
murred to,  and,  in  deciding  the  demurrer  well  taken.  Chief  Justice 
TiNDALL  says:  ^^The  next  special  plea  contains,  indeed,  the  aver* 
ment  that,  after  the  steam  vessel  had  arrived  in  the  port  of  London, 
the  defendants  were  ready  and  willing  to  deliver  the  goods  to  the 
plaintiff,  but  that  he  was  not  there  ready  to  receive  them,  whereupon 
the  defendants  landed  the  goods  at  the  whaif.    But  this  allegation 
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it  open  to  the  objection  that  it  does  not  appear  that  the  plaintiff  had 
a  reasonable  time  or  opportunity  fbr  receiving  his  goods  from  the 
vessel's  side.  The  statement  in  the  plea  is  compatible  with  the  sup- 
position that  the  steamboat  arrived  in  the  port  at  midnight,  and 
proceeded  at  fall  speed  to  the  wharf,  and  there  immediately  deposited 
the  goods,  facts  which,  whatever  might  be  the  readiness  or  willing- 
nem  of  the  defendants  to  deliver,  would  make  it  impracticable  for 
the  plaintiff  to  receive  them,  if  he  had  been  there,  and  unreasonable 
to  expect  him  to  be  there.'' 

There  are,  indeed,  particulars  in  which  the  case  of  QatUffe  v. 
B(mme  differs  somewhat  from  the  case  under  our  consideration* 
But  we  think  Chief  Justice  Tikdall  expresses  the  true  general  rule 
governing  the  duty  of  carriers,  to  wit»  that  they  are  bound  as  car- 
riers to  deliver  the  goods  to  the  consignee,  provided  the  consignee 
appears  within  a  reasonable  time  to  receive  them,  and  that  the  con- 
signee is  entitled  to  a  fair  and  reasonable  opportunity  to  receive  his 
goods,  before  the  carrier  can  deliver  them  over  to  himself  or  to  an- 
other as  warehouseman. 

A  new  trial  is  therefore  advised. 

In  this  opinion  the  other  judges  concurred,  except  Pabk,  J.,  who 
did  not  sit 

HoxB.— Bee  note  to  JfoMIe  A  Oircwtt  A.  R»  Oo^  t.  PreivCtt*  T  Am.  Bep.  flOl;  alfo, 
JMmoml T.  Tly$ Mwrpool» ate.,  SUaabocA  Oo^  Id.  aQOu  «fiap. 


OovoH  v.  Thb  Oitt  Fibb  Iksubanob  OoMPAin'  ov  Habtfobb 

(88  Oonii.  18L) 
FS/ninniartMeB^'Wdoer  of  proffUiom  of  tha/rtw — dmiNi  iMwrofnce^ 

Hie  charter  of  the  defendant,  a  fire  inaaranoe  oomjianjr,  provided  that  every 
policy  iesued  by  the  company  covering  property  otherwise  inanred  should 
be  void  "  nnleas  each  doable  inaorance  ahoold  exist  by  consent  of  said  com- 
pany, indorsed  upon  the  policy  under  the  hand  of  the  secretary."  Hdd,  that 
the  company  could  not  waive  this  provision,  nor  consent  to  double  insurance 
except  by  the  indorsement  specified. 

Assumpsit,  on  a  policy  of  insurance  issued  by  defendants,  a  ^r 
tiLBuranoe  company.  Defendants'  charter  contained  tVe  following 
provision : 
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''  If  there  shall  be  any  other  insurance  upon  the  whole  or  any  part 
of  the  property  insured  by  any  policy  issued  by  said  company,  dur- 
ing the  whole  or  any  part  of  the  time  specified  in  such  policy,  then 
every  such  policy  shall  be  void,  unless  such  double  insurance  shall 
exist  by  consent  of  said  company,  indorsed  upon  the  policy  under 
the  hand  of  the  secretary.'^ 

The  defendants  insured  the  plaintiff,  on  a  dwelling-house  and 
other  property  owned  by  her,  by  a  policy  containing  a  condition 
similar  in  subistance  to  the  above  provision  of  the  charter.  At  the 
time  the  policy  was  issued  other  insurance  existed  on  the  same 
property  in  the  North  American  Fire  Insurance  Company,  but  the 
consent  of  the  defendants  to  such  other  insurance  was  not  indorsed 
upon  the  policy.  The  insured  property  having  been  destroyed  by 
fire,  this  action  was  brought  to  recover  the  loss. 

On  the  trial  the  plaintiff  introduced  parol  evidence  to  prove  a 
waiver  of  the  above  conditions  of  the  charter  by  the  officers  and 
agents  of  the  company.  The  defendants  objected  to  the  admission 
of  such  evidence,  but  the  court  admitted  it  The  defendants  also 
asked  the  court  to  charge  the  jury  that  it  was  not  competent  to 
prove  the  consent  of  the  company  to  such  double  insurance  by  any 
other  evidence  than  an  indorsement  of  such  consent  upon  the  policy 
under  the  hand  of  the  secretary,  nor  was  it  competent  for  the  exec- 
utive officers  of  the  company,  by  any  acts  in  parol,  to  waive  a  sub- 
stantial compliance  with  the  requirements  of  their  charter  in  this 
respect,  and  in  reference  to  this  policy. 

The  court  charged  the  jury,  that  the  question  of  waiver  was  for 
them  upon  all  the  evidence  before  them,  and  that,  if  the  executive 
officers  of  the  company  had  waived  the  right  to  require  such  evi- 
dence of  consent,  by  any  acts  in  parol  which  they  should  find  proved 
in  the  case,  or  if  they  had  authorized  their  agent,  and  he  had  so 
waived,  then  the  company  was  bound,  and  was  estopped  by  such 
acts  and  waiver,  notwithstanding  the  charter  and  the  conditions  of 
the  policy,  and  without  such  indorsement  as  was  called  for  by  the 
charter. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendants 
moved  for  a  new  trial  for  a  verdict  against  evidence,  and  for  errors 
in  the  rulings  and  charge  of  the  court. 

F.  ChambBrlatn  and  H,  0.  RobinsoUy  for  defendants. 


FEBKUABT  TERM,  1871.  377 

Couch  y.  'fke  City  Fire  Insarance  Company  of  Hartford. 

Q.  E.  Perkins  S  Spence,  for  plaintiffs^  cited  Feck  v.  Hew  London 
County  Mut  Ins.  Co.,  22  Conn.  586;  Fast  y.  Williams,  33  id.  152; 
Danbury  di  Norwalk  R.  B.  Oo,  y.  Wilson,  22  id.  448 ;  Ives  v.  Town 
of  North  Canaan,  33  id.  405 ;  Pain»  y.  Steward,  id.  528 ;  Toll  Bridge 
Co.  y.  Betsworth,  30  id.  309 ;  Letois  y.  Monmouth  Mut,  Ins.  Co.,  52 
Me.  492;  Brewer  y.  Cfhelsea  Mut.  Fire  Ins.  Co.,  14  Gray,  203; 
Barnes  y.  Union  Mut.  Ins.  Co.,  45  N.  H.  21 ;  New  B^igland  Fire  d 
Marine  Ins.  Oo.  y.  Robinson,  25  Ind.  536 ;  Carroll  y.  Charter  Oak 
Ins.  Co.,  38  Barb.  402. 

Pabk,  J.  Whateyer  may  be  tUought  of  most  of  the  questions 
inyolyed  in  this  ease^  we  think  there  is  one  which  is  clearly  fatal  to 
the  plaintiff's  claim;  and  we  shall  therefore  confine  our  attention  to 
that  question  alone. 

The  twelfth  section  of  the  charter  of  the  defendants  provides  that 
^if  there  shall  be  any  other  insarance  upon  the  whole  or  any  part 
of  the  property  insured  by  any  policy  issued  by  said  company,  dur- 
ing the  whole  or  any  part  of  the  time  specified  in  such  policy,  then 
eyery  such  policy  shall  be  yoid,  unless  such  double  insurance  shall 
«zist  by  consent  of  said  company,  indorsed  upon  the  policy  under 
the  hand  of  the  secretary.''  There  was  such  double  insurance  in 
this  case  at  the  time  this  policy  was  issued,  and  the  consent  of  the 
company  thereto  was  not  indorsed  upon  the  policy.  The  charter 
therefore  declares  the  policy  yoid,  and  it  is  yoid  unless  the  twelfth 
section  is  of  such  a  character  that  its  proyisions  can  bo  waived 
by  the  defendants. 

If  this  provision  was  made  solely  for  the  benefit  of  thQ  defendants, 
there  might  be  foroe  in  the  claim  of  the  plaintiff  that  it  could  be 
waived,  on  the  ground  that  what  is  exclusively  for  the  benefit  of  a 
person,  either  natural  or  artificial,  is  for  him  to  enjoy  or  not  as  he 
pleases ;  and  if  he  chooses  to  forego  the  benefit,  he  has  a  right  to 
do  so,  as  no  one  but  him  is  interested  in  the  matter.  But  we  think 
the  defendants  are  not  solely  interested  in  this  provision  of  the 
charter.  It  was  made  to  guard  against  the  danger  of  over-insurance. 
It  is  well  known  that  oyer*insuranoe  encourages  incendiary  fires; 
and  insurers  are,  therefore,  extremely  careful  not  to  insure  property 
to  the  full  amount  of  its  value,  but  leave  the  assured  to  be  himself 
the  insurer  of  a  part  thereof,  that  he  may  havo  a  common  interest 
with  them  in  the  preservation  of  the  property.  The  eleventh  section 
4>f  the  defendants'  charter,  as  well  as  the  one  under  consideration, 
Vol.  IX.— 48 
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•hows  what  solioitude  the  legislature  entertained  upon  this  subject^ 
and  the  great  care  they  exercised  to  prevent  this  evil. 

Such  being  the  tendency  of  oyer-insurance,  it  is  manifest  that  it 
endangers  not  only  the  welfare  of  insurers,  but  the  welfare  of  all 
their  policy  holders,  who  haye  a  deep  interest  in  their  solyency  in 
case  of  loss  by  fire.  Insurance  companies  insure  property  to  an 
amount  xiumy  times  their  capital,  and  it  may  easily  happen  that  a 
few  fraudulent  incendiary  fires  scattered  over  the  country  should 
inyolye  ihem  and  their  policy  holders  in  heayy  and,  perhaps,  ruin-  . 
ous  losses.  But  the  eyil  of  oyer-insurance  does  not  stop  here. 
Everywhere  insured  property  is  mingled  indiscriminately  with  prop- 
erty not  insured.  The  burning  of  the  insured  property  bums  the 
other  also;  and  eveiry  year  vast  amounts  of  property  not  insured  go 
to  destruction  in  consequence  of  the  over-insurance  of  property  in 
its  neighborhood.  Surely,  the  welfare  of  such  owners  should  be 
considered  by  legislatures,  and  provision  should  be  made  for  them 
when  corporations  like  these  are  created.  It  is  to  be  considered, 
also,  that  the  welfare  of  the  Stafce,  which  has  an  interest  in  all  the 
property  of  the  State,  requires  that  this  should  be  done. 

One  great  source  of  this  evil  is  the  insurance  of  the  same  property 
by  different  companies,  when  each  company  is  not  aware  of  the  act 
of  the  other.  To  prevent  this  evil,  as  far  as  may  be,  in  the  present 
oaae^  we  think  the  legislature  inserted  the  twelfth  section  in  the 
defendants'  charter,  intending  thereby  to  put  it  out  of  the  power  of 
the  defendants  to  insure  property  otherwise  than  is  provided  therein* 

The  evil  could  not  be  successfully  reached  by  merely  requiring 
the  consent  of  the  company  to  such  further  insurance.  There  would 
be  no  security  from  misunderstanding,  misremembrance  and  fraud. 
The  difference  is  great  between  leaving  the  consent  of  the  company 
to  be  proved  by  the  vagueness  and  uncertainty  of  parol  evidence, 
and  requiring  it  to  be  shown  by  a  formal  indorsement  upon  the 
policy  under  the  hand  of  their  secretary,  which  could  not  be  made 
without  consideration  and  deliberation  on  the  one  hand,  and  cer- 
tainty of  the  fact  on  the  other.  Hale  v.  Meehanietf  Mut  Fire  Ins^ 
Oo.y  6  Gray,  169. 

This  difference  is  all-important  in  a  case  like  this ;  and,  indeed,, 
if  mere  consent  was  all  that  the  legislature  intended  by  the  twelfth 
lection  of  this  charter,  then  no  object  was  accomplished,  or  could 
be  accomplished,  by  inserting  it  in  the  charter ;  for  if  the  defend*^ 
ants  should  make  an  absolute  contract  of  insurance,  without  any 


PEBEUABY  TEEM,  1871.  339 

Ocmeh  t.  The  City  Fire  Iiunuanoe  Company  of  Hartford. 

condition  that  it  should  become  void  if  there  was  or  should  be 
further  insurance  on  the  property  by  any  other  company,  during 
the  whole  or  any  part  of  the  time  covered  by  the  policy/  they  would 
be  taken  by  jurors  as  having  given  consent  in  advance  to  such 
further  insurance ;  or  the  mere  fact  of  such  absolute  contract  w .  uld 
be  sufficient  evidence  with  them  of  a  waiver  of  the  condition.  It 
would  be  urged  that  the  plaintiff  was  ignorant  of  the  provisions  of 
the  charter,  and  if  the  defendants  intended  to  make  it  a  part  of  the 
contract^  they  would  have  informed  the  plaintiff  by  inserting  it  in 
the  policy.  Thus,  in  order  to  make  it  a  part  of  the  contract,  it 
would  have  to  be  inserted  in  the  policy  of  insurance,  whether  it  was 
embodied  in  the  charter  or  not;  an^  if  inserted  in  the  policy,  it 
would  have  all  the  effect  that  the  charter  could  give  it,  if  the  legis- 
lature intended  no  more  by  this  provision  than  mere  consent  We 
think,  therefore,  that  the  legislature  had  more  than  this  in  view, 
and  intended  to  limit  the  power  of  the  company  in  the  matter. 

If,  then,  the  twelfth  section  must  have  such  construction,  mani- 
festly it  could  not  be  waived  by  the  defendants,  or  departed  from  in 
any  essential  particular;  for,  in  the  language  of  Chief  Justice  Mar- 
shall^ in  the  case  of  Head  v.  Providence  Ins.  (7o.,  2  Granch,  127, 
*^  the  act  of  incorporation  is  an  enabling  act ;  it  gives  the  corpora- 
tion all  the  power  it  possesses ;  it  enables  it  to  contract,  and  when 
it  prescribes  to  it  a  form  of  contracting  it  must  observe  that  mode, 
or  the  instrument  no  more  creates  a  contract  than  if  the  body  had 
never  been  incorporated.''  Phillips  on  Insurance,  vol.  1,  page  9, 
says :  An  incorporated  insurance  company  ^'  is  the  mere  creature  of 
the  act  to  which  it  owes  its  existence,  and  may  be  said  to  be  pre- 
cisely what  the  incorporating  act  has  made  it»  to  derive  all  its  powers 
from  that  act,  and  to  be  capable  of  exercising  them  only  in  the  man- 
ner which  that  act  anthorises.''  See,  also.  New  London  v.  Brainard, 
22  Conn.  552 ;  Occum  Co.  t.  Sprague  Manufacturi7ig  Co.^  34  id.  529 ; 
Mood  V.  New  York  and  New  Haven  R,  R.  Co.,  22  id.  502. 

We  think,  therefore,  that  it  was  not  competent  for  the  plaintiff  to 
prove  the  consent  of  the  defendants  to  the  double  insurance  on  the 
plaintiffs*  property,  by  any  other  evidence  than  an  indorsement  oi 
such  consent  on  the  policy  under  the  hand  of  the  secretary  of  the 
oompany,  and  that  the  jury  should  have  been  so  instructed. 

We  advise  the  superior  court  to  grant  a  new  triaL 

In  this  opinion  the  other  judges  concurred,  except  FosTXB,  Ji» 
who  dissented. 
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BusoTBLL  y.  Thb  Oollutsvillb  Savikob  Sooiktt. 

(8BOCHIII.S0B.) 
Qernk^  hamk-^rdcsHon  of,  to  the  depooUon, 

A  tKfingB  bulk  met  with  a  loss  which  was,  b^  Tote  of  the  diieoton,  appor 
tkmed  pro  rata  among  the  depoBiton.  In  an  action  hj  a  depositor  to  recorer 
the  fall  amount  of  his  deposit,  hM,  that  the  bank  waa  merel/  the  agent  of 
depo0ltoni»  and  that  plaintiff  could  not  recover. 

AssuiCFSiT  for  money  had  and  receiyed,  etc. 

At  the  trial  the  jadge  found  the  following  facts :  The  defendant 
is  a  aayings  bank  duly  incorporated  by  special  charter.  After  the 
death  of  one  of  its  treasurers,  Norton,  and  on  or  about  April  9, 
1868,  it  was  ascertained  that  the  bank  had  sufifered  losses  amounting 
to  a  sum  equal  to  twenty-four  per  cent  of  the  deposits  then  in  the 
bank,  and  at  a  meeting  of  the  directors  thereafter  held,  the  follow- 
ing yote  was  passed :  ^^  Voted,  the  twenty-four  per  cent  of  his  bal- 
ance on  January,  1868,  be  charged  to  each  depositor  to  coyer  the 
loss  sustained  by  the  bank,  it  being  understood  that  a  dividend  is  to 
be  declared  in  the  same  way  to  the  depositors,  when  all  accounts  are 
settled." 

The  plaintiff  was  a  dei)ositor  in  the  bank,  and  on  the  1st  of  Jan- 
uary, 1868,  had  on  deposit,  $577.14.  Plaintiff  drew  a  part  of  this 
amount  from  the  bank,  but  the  bank  refused  to  pay  twenty-four  per 
cent  of  the  amount,  but  retained  it,  in  pursuance  of  the  aforesaid 
yote.  Plaintiff  brought  this  action  to  recoyer  the  amount  so  with- 
held. 

The  general  assembly,  in  1870,  passed  a  resolution  yalidating  the 
act  of  the  directors. 

The  court  resenred  the  case  for  the  adyioe  of  this  court 

CtomwdU,  for  plaintifll 

/•  B.  Foster^  for  defendant 

Pabk,  J.  We  think  the  facts  found  by  the  court  below  clearly 
show  that  judgment  should  be  rendered  for  the  defendant  In  the 
case  of  CoiU  y.  Society  for  Savings^  32  Conn.  173,  the  court  say  that 
saying  societies  '^  are  in  fact  large,  incorporated  agencies  for  reoeiy- 
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ing  and  loaning  money  on  aocount  of  their  owners.  They  hare  na 
•took  and  no  capital."  •  •  •  «  They  are  merely  places  of  deposit 
where  money  can  be  left  to  remain  or  be  taken  ont  at  the  pleasure 
of  the  owner."  Their  assets  consist  in  loans  of  money  made  by  them 
for  the  benefit  of  their  depositors  from  whom  the  money  was  derived. 
In  case  of  loss  they  have  no  property  out  of  which  it  can  be  paid^ 
and  if  the  claim  of  the  plaintiff  is  correct  these  institutions  would 
haye  to  go  into  insolvency  and  wind  up  their  affairs  whenever  a  losa 
occursy  however  small  it  may  be ;  in  which  case  depositors  would 
have  to  bear  their  proportion  of  the  loss.  Had  this  institution 
wound  up  its  affairs  in  consequence  of  this  loss,  the  plaintiff  would 
not  have  received  any  portion  of  the  sum  he  now  seeks  to  recover^ 
for  his  proportion  of  the  loss  would  have  been  the  sum  now  in  con- 
troversy. Why  should  he  be  benefited  because  the  defendant  did 
not  go  into  insolvency?  He  knew  when  he  deposited  his  money 
that  he  was  placing  it  at  hazard.  He  put  it  into  the  hands  of  the 
defendant  to  be  used  by  it  substantially  as  his  agent  for  his  benefit^ 
and  in  the  use  so  much  of  it  has  been  lost  What  ground  has  he  to 
complain  ? 

The  assets  this  institution  now  has  belong  substantially  to  the 
present  depositors.  How  can  he  obtain  his  loss  ?  Shall  he  be  paid 
out  of  their  money  P  They  have  an  equal  right  to  be  paid  out  of 
his.  Substantially  he  has  lost  the  sum  he  now  seeks  to  recover  by 
his  own  act,  through  the  instrumentality  of  his  agent,  and  he  has 
no  cause  to  complain. 

The  view  we  have  taken  of  the  case  renders  it  unnecessary  to  con- 
sider whether  the  act  of  the  l^slature  validating  and  confirming 
the  action  of  the  board  of  trustees  apportioning  the  loss  of  the 
defendant  among  the  depositors  in  due  proportion,  was  valid  or  not 
It  may  well  be  questioned,  however,  whether  the  act  would  prevent 
the  plaintiff's  recovery,  if  he  otherwise  was  entitled  to  recover,  for 
it  is  obvious  if  it  should  have  that  effect  it  would  impair  the  obliga- 
tion of  the  contract  between  the  parties.  But  we  leave  the  matter 
undetermined,  as  it  is  unnecessary  to  consider  the  question. 

We  advise  judgment  in  favor  of  the  defendant. 

In  this  opinion  the  other  judges  concurred. 
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Jiwirr  T.  Orrr  of  New  Hatsv. 

(8800011.  m.) 
JIlMifliBfll  fliirinjiwtftfii  —  liflftiMfir  Air  iM0tt0Mftdt  ^  AiMMAh 

A  dtf  aallunted  bjr  its  churter  to  esUblUh  and  regulate  a  fiie  department  la 
Boi  liable  for  iijories  occasioned  \ff  tbe  neg^ligence  of  a  fireman  whUe 
engaged  in  the  diachaige  of  hie  datles,  altliongh  andi  fireman  is  employed 
sad  paid  by  tbe  dtj.    (jSm  im(»»  p.  805.) 


Tbbspass  in  the  case  for  injnriefi  to  the  plaintiff  by  the  n< 
genoe  of  a  fireman  while  employed  in  extingmshing  a  fire. 

The  facts  found  were  substantially  as  follows:  On  the  14th  of 
April,  1865,  the  plaintiff^  while  carefolly  driving  in  a  public  street 
of  New  Hayen,  was  run  into  and  injured  by  a  horse  attached  to  a 
hose-cart  belonging  to  defendants,  driven  by  a  member  of  the 
defendants'  fire  department. 

At  the  time  of  the  collision  a  fire  was  raging,  and  the  driver  of 
the  hose-cart  was  on  his  way  to  the  engine-house  whither  he  had 
been  directed  by  a  superior  officer  to  go  with  all  possible  speed  to 
procure  additional  hose  for  use  in  extinguishing  the  fire.  The 
plaintiff  was  in  the  exercise  of  due  care,  but  the  driver  of  the  hose- 
cart  was  driving  at  a  rapid  and  dangerous  rate  of  speed  and  did  not 
nse  reasonable  and  proper  care. 

There  was  a  fire  department  in  New  Haven  organized  under  the 
charter  and  by-laws,  for  the  purpose  of  extinguishing  fires.  The 
officers  and  employees  of  the  department,  including  the  driver  of 
the  hose-cart,  were  appointed  by  the  board  of  fire  commissioners 
and  paid  regular  salaries  or  wages  by  the  city.  The  general  man- 
agement of  the  fire  department  was  by  the  charter  vested  in  the 
board  of  fire  commissioners. 

The  case  was  reserved  on  the  fiEtcts  for  the  advice  of  this  oourb 

H.  B,  Harristmy  for  plaintiff. 

0,  R.  Ifhg9rsoU  and  Wairaus^  for  defendants. 

Pabk,  J.  The  plaintiff  was  injured  through  the  oardessness  of 
one  of  the  members  of  the  fire  department  of  the  city  of  New 
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Hayen»  oalled  a  hose-cart  driver,  who  was  engaged  with  the  depart- 
ment at  the  time  in  efforts  to  extinguish  a  fire  that  was  raging  iu 
one  of  the  wards  of  the  city.  At  this  time  fires  had  broken  out  in 
different  sections  of  the  city  threatening  serioas  destruction  to 
property.  At  one  of  the  fires  the  department  was  in  need  of  addi- 
tional hose,  and  the  driver  was  told  by  his  superior  officer  to  pro- 
ceed with  all  possible  dispatch  to  the  engine-house,  and  procure  the 
necessary  hose.  While  the  driyer  was  obeying  the  order  the  injury 
to  the  plaintiff  occurred. 

It  is  not  pretended  that  the  driver  was  an  improper  person  to  be 
appointed  to  the  position  which  he  held,  or  that  the  board  of  fire 
commissioners  was  any  way  in  fault  respecting  his  appointment  or 
continuance  in  office,  but  the  case  presents  the  naked  question 
whether  the  driver  was  the  servant  of  the  city  while  engaged  iu 
driving  the  hose-cart  that  injured  the  plaintiff,  so  that  the  principle 
of  respondeai  superior  applies  to  the  city.  This  question  suggests 
the  consideration  of  another  question,  and  that  is,  were  the  fire 
departmoit  acting  for  the  public  in  the  extinguishment  of  these 
fires,  or  were  they  simply  transacting  the  private  business  of  the 
ci<y? 

We  will  first  consider  this  question.  The  property  being  destroyed 
by  the  fire  which  the  department  were  endeavoring  to  extinguish  did 
not  belong  to  the  city.  It  was  the  private  property  of  individuals. 
The  ciiy  had  no  interest  in  it,  farther  than  that  general,  public  in- 
terest which  all  persons,  natural  and  artificial,  have  in  the  property 
of  others.  The  body  politic  is  so  constituted,  and  the  relations  of  its 
individual  members  are  so  interwoven,  that  the  prosperity  of  one 
depends  in  a  measure  upon  the  prosperity  of  all.  If  one  suffers  in 
consequ&ce  of  the  destruction  of  his  property,  that  one  may  feel 
the  loss  more  keenly  than  others,  but  all  feel  it  to  a  greater  nr  leps 
extent,  depending  upon  the  amount  of  the  loss.  The  ruin  occa- 
sioned by  the  recent  terrible  confiagration  in  a  western  city  was  not 
confined  to  the  territorial  limits  of  that  city,  but^was  a  wide-spread 
ealamiiy.  Every  department  of  business  suffered  to  some  extent 
throughout  the  country.  Stocks  fell  in  the  market ;  grain  and  all 
kinds  of  produce  rose  in  value;  the  money  market  became  stringent, 
and  there  were  fears,  for  a  time,  of  a  general  panic  involving  the 
country  in  a  financial  disaster.  A  city  in  this  State,  although  far 
distant  from  the  scene  of  ruin,  suffered  directly  to  the  extent  of 
many  millions  of  dollars.    It  was  a  national  calamity;  yea  more,  it 
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was  a  calamity  to  the  commercial  world — so  f  elt,  so  regarded.  ELad 
it  been  known  that  so  terrible  an  event  was  impending  oyer  that 
iAtj,  and  could  not  be  averted  without  assistance  from  abroad,  thou^ 
sands  would  have  volunteered  their  services  with  as  much  alacrity 
as  to  repel  an  invading  foe.  As  it  was,  cities  hundreds  of  miles  dis- 
tant proffered  fdl  the  aid  in  their  power,  and,  while  the  fire  was 
raging,  hastened  off  their  fire  departments.  They  were  doubtless 
actuated  to  a  great  extent  by  feelings  of  humanity,  but  this  was  not 
all.  The  great  public  loss  that  would  be  occasioned  by  the  ruin  of 
a  great  city,  ftdl  of  merchandise,  full  of  supplies  of  which  hundreds 
of  thousands  were  in  need,  and  upon  which  they  depended  for  food 
and  clothing,  likewise  impelled  them.  Who  can  realize  the  effect 
that  a  few  such  calamities  would  at  any  time  produce  on  the  country 
and  the  commercial  world,  should  they  occur  in  quick  succession? 
The  value  of  property  that  would  be  destroyed,  although  enormous, 
would  be  small  in  comparison  with  the  aggregate  of  loss  and  sufler- 
mg  that  would  be  produced.  Such  being  the  consequences  of  fires, 
how  can  it  be  said  that  the  persons  engaged  in  extinguishing  them 
are  engaged  merely  in  the  performance  of  a  private  duty  ?  What  is 
true  of  a  great  fire  is  true  of  a  small  one.  They  differ  only  in  degree. 
Every  fire  occurring  in  certain  localities  in  every  city,  when  the  wind 
IS  blowing  a  tempest,  threatens  the  destruction  of  that  city,  with  all 
its  consequences  to  individuals  and  to  the  public  at  large.  Every 
fireman,  therefore,  who  is  engaged  in  extinguishing  such  fires,  is 
laboring  for  every  man  who  owns  property  within  the  city;  for  every 
msurance  company  that  has  a  policy  on  any  of  the  property ;  for 
every  creditor  who  looks  to  the  property  of  his  debtor  doing  business 
within  the  city  for  the  payment  of  his  debt ;  for  every  laborer  who 
18  employed  in  the  thousand  different  kinds  of  business  transacted 
therein,  in  work-shops  and  factories,  in  the  streets  and  highways,  in 
constructing  buildings  and  drains,  and,  indeed,  in  every  employment 
that  can  be  named ;  for  every  &rmer  who  depends  upon  the  city  for 
a  market  for  the  sale  of  his  productions,  and  for  the  supplies  which 
he  needs  in  exchange ;  for  all  the  poor,  to  the  extent  that  the  de- 
struction of  so  much  merchandise  would  enhanoe  the  value  of  the 
necessaries  of  life ;  for  the  prevention  of  untold  misery  and  suffering 
that  the  destruction  of  a  great  city  would  inevitably  produce ;  for 
the  Sfcate  and  country  at  large  that  are  directly  interested  in  the 
prosperiiy  of  all  their  dtizens.    It  is  difficult  to  conceive  how  the 
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labors  of  any  man  can  affect  a  larger  number  of  the  public  :han 
fhoBe  of  a  fireman. 

A  burglar  enters  a  dwelling  and  steals  sixpence  worth  of  prop- 
erty and  escapes.  The  officer  wbo  goes  in  pursuit  is  acting  for  the 
public — is  m  public  employment  This  is  universally  oonceded. 
How  much  more  is  the  fireman  in  fact  acting  for  the  public  when 
^i^gag^  in  the  performance  of  his  duties  ?  A  building  within  a  city 
is  being  destroyed  by  riofcers.  A  corps  of  police  officers  interferes 
to  protect  the  building,  and  is  successful.  Later  in  the  day  the 
building  is  on  fire.  A  corps  of  firemen  interferes  to  protect  the 
building,  and  the  fire  is  extinguished.  Where  lies  the  difference  in 
principle  in  the  character  of  the  interference?  Each  corps  is 
under  the  direction  of  the  city.  Each  corps  is  selected  and  paid  by 
the  city.  Each  corps  saves  the  building  from  destruction  —  one 
from  fire,  the  other  from  rioters.  Where  lies  the  difference  ?  The 
interest  of  the  city  is  the  same  in  the  two  cases.  The  property  is 
the  same.  The  object  of  the  interference  is  the  same.  If  unsuc- 
cessful, the  injury  to  the  owner  would  be  the  same.  Where  lies  the 
difference?  There  is  no  difference  except  in  the  mode  that  threatens 
the  building  with  destruction,  which  certainly  constitutes  no  differ- 
ence in  principle.  And,  furthermore,  a  house  on  fire  within  a  city 
is  a  public  nuisance.  The  city  comes  with  its  fire  department  and 
abates  it.  The  act  of  abatement  taks  its  character  from  the  thing 
abated.  The  abatement  of  a  private  nuisance  is  a  private  act 
The  abatement  of  a  public  nuisance  must  be  a  public  act  How 
can  it  be  otherwise? 

But  it  is  said  that  although  the  labors  of  firemen  are  public  in 
their  character,  still  government  has  never  taken  upon  itself  the 
duty  of  protecting  its  citizens  from  the  ravages  of  fire,  as  it  has 
done  to  protect  their  persons  and  property  from  the  effect  of  crime. 
Therefore,  firemen  cannot  be  regarded  as  performing  a  govern- 
mental duty  in  the  extinguishment  of  fires.  It  is  true  there  is  no 
public  statute  establishing  a  fire  department  in  all  the  towns,  as 
well  as  cities,  of  the  State ;  and  the  reason  is  obvious.  A  law  of  this 
character  would  be  useless  everywhere  except  in  cities  and  boroughs. 
Fire  in  the  country  would  accomplish  its  work  long  before  the 
members  of  a  fire  department  could  have  warning,  and  time  to 
assemble  and  transport  their  fire  apparatus  to  the  scene  of  danger. 
The  nature  of  the  case  renders  the  adoption  of  such  protective 
measures  as  these  of  no  avail  in  such  localities.  And,  furthermore^ 
Vol.  IX.  — 49 
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fires  in  the  countrj  seldom  oooor,  and  when  they  ooour,  the 
damages  resulting  firom  them  must  necessarily  be  small,  so  that,  if 
snch  measures  were  practioable,  the  expense  of  maintaining  an 
efficient  fire  department  in  a  sparsely  inhabited  region  would  greatly 
exceed  the  damages  resulting  from  fires.  The  reasons  are  cogent 
why  a  law  of  this  character  is  not  found  on  the  statute  book.  But 
in  cities,  where  the  danger  is  great  and  such  measures  feasible, 
statutes  are  found  on  the  subject  And,  in  this  Tery  city  of  New 
Haven,  we  find  an  act  passed  by  the  general  assembly  in  the  year 
1862,  establishing  a  board  of  fire  commissioners  for  the  city,  and 
giving  to  the  board  the  control  of  all  the  fire  department  of  the 
city,  together  with  all  the  property  used  in  such  department,  and 
investing  the  board  with  the  exclusive  power  of  appointing  and 
discharging  all  members  of  the  department.  This  statute  speaks 
with  all  the  authority  of  any  statute  passed  by  the  legislature.  It 
prescribes  the  mode  for  the  appointment  of  the  board;  the  duration 
of  office  of  its  members ;  the  power  vested  in  them ;  the  duties 
they  are  to  perform,  and  all  the  requisites  of  an  efficient  fire  depart- 
ment for  the  protection  of  property  within  the  city.  If  it  be  said 
that  this  law  does  not  embrace  the  other  cities  of  the  State,  and  is, 
therefore,  local  in  its  character,  the  answer  is,  it  is  as  general  as  the 
legislature,  in  its  wisdom,  saw  fit  to  make  it  The  different  cities 
of  the  State  differ  to  some  extent  in  their  needs  upon  this  subject ; 
and  different  opinions  prevail  in  regard  to  the  best  mode  that  should 
be  adopted.  The  legislature  has  seen  fit  to  conform  its  action  to 
some  extent  to  these  opinions  in  different  cities.  It  is  believed  that 
all  cities  and  boroughs  have  authority  vested  in  them  by  their 
charters  to  protect  themselves  firom  the  ravages  of  fire,  and,  whether 
such  provisions  are  like  the  one  in  question  or  not,  is  a  matter  of 
little  importance. 

But  it  is  said  that  the  city  of  New  Haven  solicited  the  passage  of 
this  act,  and  it  was  granted  as  a  privilege ;  that  previous  to  the 
passage  of  the  law,  the  city  enacted  a  by-law,  similar  in  all  essential 
particulars  to  the  law  in  question,  and  subsequently  requested  the 
legislature  to  give  it  the  sanction  of  a  public  act,  which  was  dune 
in  the  sense  of  conferring  a  favor.  There  is  nothing  in  the  case 
tending  to  show  that  such  a  request  was  ever  made ;  but  if  it  w&9, 
it  is  difficult  to  see  what  effect  it  would  have  upon  the  subject  in 
controversy.  Many  acts  in  relation  to  public  matters  are  passed  at 
the  request  and  solicitation  of  large  numbers  of  the  people  of  the 
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fiteto.  Bat  saoh  laws  when  enaofced  carry  with  them  all  the  foro^ 
of  any  enactment  It  is  tme  it  is  said  in  the  case  of  Jones  t.  Oity 
of  New  jBav&Uy  34  Conn.  1,  that  the  provision  in  the  charter  of  the 
dtj  in  relation  to  the  protection  and  preservation  of  the  shade  trees 
that  line  the  public  streets,  and  are  fonnd  npon  the  public  s  |nares 
of  the  dty,  was  solicited  and  granted  as  a  privilege  to  the  city. 
But  that  was  said  in  relation  to  what  was  conceded  to  be  a  private 
matter  of  the  oitj,  and  was  in  no  sense  public  in  its  character.  The 
law  in  question  is  directly  the  opposite.  It  is  in  no  sense  private^ 
but  is  altogether  public  in  its  character,  as  we  have  seen. 

If  then  the  law  in  question  is  in  the  nature  of  a  public  law,  in 
relation  to  a  public  matter  which  concerns  the  State  and  a  large 
portion  of  the  public,  as  well  as  the  city  in  its  corporate  capacity, 
what  matters  it  whether  the  people  whose  property  was  intended  to 
be  preserved  from  destruction  by  it  solicited  its  enactment  or  not? 
One  would  suppose  there  was  cause  enough  to  move  the  law-making 
power  to  action  on  the  subject  without  any  solicitation  whatsoever ; 
for  it  can  hardly  be  supposed  that  it  was  a  matter  of  no  concern 
with  the  legislature  whether  the  city  of  New  Haven  should  at  any 
time  be  laid  in  ashes  or  not. 

When  was  it  known  or  claimed  until  now  that  a  law  which  con- 
fers nothing  whatsoever  of  a  positive  charaoter,'that  has  no  ten- 
dency to  increase  the  possessions,  comfort,  convenience,  luxuries  or 
prosperity  of  any  person,  that  makes  no  addition  of  any  thing  desira- 
ble by  way  of  ornamentation  or  otherwise  to  any  of  its  subjects, 
but  the  sole  object  of  which  is  the  preservation  of  property  and 
almost  life  itself,  is  to  be  regarded  as  a  boon  to  the  people  when 
enacted  P  Government  should  rather  be  regarded  as  remiss  in  its 
duty  if  it  neglected  to  furnish  such  protection  to  its  citizens.  The 
most  that  can  be  said  is  that  the  people  of  New  Haven  were  willing 
to  bear  the  burden  imposed  by  the  law,  rather  than  lose  their  pos- 
sessions by  the  ravages  of  fire.  They  were  in  the  coudition  where 
ihey  were  compelled  to  choose  one  or  the  other  of  two  evils,  and 
they  chose  the  less ;  but  this  makes  the  less  none  the  less  an  evil, 
none  the  less  a  burden.  Should  the  legislature  the  coming  spring 
propose  to  repeal  the  laws  regarding  burglary  and  theft,  no  doubt 
the  people  of  New  Haven,  in  common  with  the  remaining  inhabit- 
ants of  the  State,  would  remonstrate  against  the  propose!  repeal 
upon  the  same  principle.  They  would  be  willing  to  continue  to 
bear  the  burden  of  maintaining  criminal  courts,  police  officers  and 
•henfis,  rather  than  their  property  should  be  left  to  burglars  and 
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fchieTOB.  Doea  any  one  suppose  that  the  legislature  which  first 
passed  these  laws  was  regarded  in  the  light  of  a  benefiactor,  as  doing 
any  thing  more  than  its  duty  ?  And  is  there  any  difference  in  prin- 
ciple in  the  cases  ?  Fire  destroys  more  property  in  a  single  yeai 
than  all  the  property  that  burglars  and  thieves  have  run  away  with 
since  the  foundation  of  the  government  In  view  of  these  considera- 
tions we  think  this  law  must  be  regarded  as  imposing  a  public  dutj 
for  the  public  welfare,  and  that  the  fire  department  of  the  city  when 
engaged  in  extinguishing  fires  are  exercising  one  of  the  functions  of 
government  for  the  general  good.  This  view  of  the  law  is  further 
supported  by  the  following  considerations.  In  the  year  1861  a  laii 
was  passed  creating  a  board  of  police  commissioners  for  the  city  of 
New  Haven,  and  upon  the  board  were  conferred  all  the  powers,  and 
through  them  the  performance  of  all  the  duties,  in  that  depart- 
ment of  the  public  service  of  the  city.  In  the  year  1864  an  act 
was  passed  creating  a  board  of  road  commissioners  for  the  city  of 
New  Haven,  and  upon  the  board  were  likewise  conferred  all  the 
powers,  and  through  them  the  performance  of  all  the  duties,  in  that 
department  of  the  public  service  of  the  city.  In  the  year  1862  the 
law  in  question  was  passed,  creating  a  board  of  fire  commissioners, 
and  conferring  upon  the  board  all  the  powers,  and  through  them 
the  performance  of  all  the  duties,  of  that  department.  These  acts 
were  passed  expressly  for  the  city.  One  of  them  is  no  more  local 
than  another,  has  no  more  jurisdiction  than  another,  seemingly,  is 
no  more  private  than  another,  for  aught  we  know  its  enactment 
was  no  more  solicited  than  another.  The  boards  are  created  in 
similar  language ;  the  members  elected  in  a  similar  manner;  the 
powers  conferred,  duties  imposed,  the  general  management  and 
machinery  for  transacting  the  business  of  the  several  departments, 
are  strikingly  similar,  mutatis  mutandis.  Now  it  is  conceded  that 
the  boards  of  police  and  road  commissioners  have  governmental 
duties  imposed  upon  them  by  two  of  these  enactments.  What  rea- 
son is  there  for  saying  that  the  board  of  fire  commissioners  have 
nothing  more  imposed  upon  them  by  the  third  enactment  than  to 
perform  the  private  duties  of  the  city  ? 

This  view  of  the  law  is  further  supported  by  the  fact,  that  the 
ptblio  statutes  of  the  State  seem  to  recognize  the  members  of  all 
fire  departments  as  engaged  in  public  employment  They  are  exempt 
from  service  as  jurors.  Gen.  Stat  29.  They  are  exempt  in  certain 
cases  from  military  duty.     Id.  576.    They  are  exempt  from  the  pay- 
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ment  of  poll-tax.  Id.  707.  Fire  marshal  courts  are  established  in 
«11  the  cities  and  boroughs  of  the  State ;  and  similar  authority  is 
given  to  all  the  justices  of  the  peace  in  all  the  country  towns  of  the 
State  to  inquire  into  the  origin  of  fires,  and  make  report  concerning 
the  same.  Gen.  Stat  296.  There  are  also  several  decided  cases 
bearing  upon  this  question.  In  the  case  of  (fMeara  y.  Mayor y  etc,^ 
4ff  New  York,  1  Daly,  425,  Brady,  J.,  in  speaking  of  the  fire  depart- 
ment, says :  '*  Its  members  owe  their  allegiance  to  the  city,  not  as 
members  of  the  corporation,  but  as  members  of  an  organization 
identified  with  the  administration  of  the  city  government,  and  form- 
mg  a  part  of  its  protective  police."  Shearm.  &  Bedfl  on  Neg.,  § 
139,  cites  this  case  with  approbation. 

It  is  said  that  the  firemen  in  this  case  were  volunteers,  and  there- 
fore the  relation  of  master  and  servant  did  not  exist  between  them 
and  the  city ;  although  they  were  under  the  control  of  engineers 
appointed  by  the  city,  and  were  subject  to  the  city  by-laws ;  and 
although  the  city  furnished  them  with  engines  and  engine  buildings, 
and  all  the  necessary  apparatus  for  the  extinguishment  of  fires ;  and 
although  they  volunteered  their  services  to  the  city  to  perform  for 
ihem  the  very  duty  that  is  performed  by  enlisted  and  paid  fire 
departments  of  other  cities,  and  were  accepted  by  the  city  for  the 
sole  purpose  of  having  that  duty  performed.  It  would  seem  that,  if 
any  element  exists  in  the  case  inconsistent  with  the  relation  of  mas- 
ter and  servant,  it  does  not  consist  in  the  fact  that  the  firemen  vol- 
unteered their  services  to  the  city,  and  were  free  to  abandon  the 
same  at  any  time.  The  relation  of  master  and  servant  does  not 
depend  upon  the  tsuit  whether  service  is  volunteered  or  not,  or  has 
been  tendered  free  firom  compensation  or  not,  but  on  the  fact  whether 
the  party  doing  the  service  is  under  the  control  and  direction  of 
another,  doing  for  him  whatever  he  requires  to  be  done  in  some  par- 
ticular line  of  service ;  no  matter  whether  the  performance  of  the 
service  is  prompted  by  feelings  of  generosity,  or  the  desire  of  popu- 
larity, or  enjoyment  in  doing  the  service,  or  by  motives  of  pecuniary 
gain.  Compensation  for  the  labor  is  not  a  necessary  element  in  the 
principle  quifacitper  aliumfacU  per  se. 

The  supreme  court  of  Qhio,  in  the  case  of  Wheeler  v.  GUy  of  Gir^ 
cinnatiy  19  Ohio  St.  19,  where  the  plaintiff  sought  to  recover 
damages  of  the  city  arising  from  the  casual  destruction  of  his  house 
by  fire,  on  the  ground  that  the  city  had  neglected  to  provide  neoes* 
mxj  cisterns  and  suitable  engines  for  the  extinguishment  of  fires. 
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and  on  the  farther  ground  that  certain  officers  of  the  fire  depart* 
ment  of  the  dtj  had  neglected  to  perform  their  duly  in  the  eztin- 
gnishment  of  the  plaintiff's  fire,  whereby  the  plain tUT's  house  wat 
destroyed,  use  this  language  in  giving  the  opinion  of  the  oourt 
whether  the  action  could  be  sustained  or  not:  '^The  laws  of  this 
State  have  conferred  upon  its  municipal  corporations  powers  to 
establish  and  organize  fire  companies,  procure  engines  and  other 
instruments  necessary  to  extinguish  fires,  and  preserre  the  buildings 
and  property  within  their  limits  from  oonfiagration ;  and  to  pre- 
scribe such  by-laws  and  regulations  for  the  government  of  such 
companies  as  may  be  deemed  expedient  But  the  powers  thus  con-* 
ferred  are  in  their  nature  legislatiye  and  goyemmentaL"  •  *  * 
^  The  power  of  the  ciiy  over  the  subject  is  that  of  a  delegated  quasi 
soTereignl^y  which  excludes  responsibility  to  individuals  for  the  neg- 
lect  or  the  non-feasance  of  an  officer  or  agent  charged  with  the  per* 
formance  of  duties.'' 

The  supreme  court  of  Massachusetts,  in  the  case  of  ffafford  v. 
OUjf  of  N$w  Bedford^  16  Gray,  297,  took  the  same  view  of  the  duties 
of  firemen  that  we  haye  taken.  The  oourt  say:  **  The  members  of 
the  fire  department  of  New  Bedford,  when  acting  in  the  discharge 
of  their  duties,  are  not  servants  or  agents  in  the  employment  of  th 
diy  for  whose  conduct  the  city  can  be  held  liable;  but  they  act 
rather  as  officers  of  the  city,  charged  with  the  performance  of  a  cer- 
tain public  duty  or  service,  and  no  action  will  lie  against  the  city 
for  their  negligence  or  improper  conduct  while  acting  in  the  dis- 
charge of  their  official  duty/'  The  facts  of  fliat  case  are  similar  to 
the  one  we  have  in  controversy.  The  plaintiff  was  injured  while 
traveling  upon  the  sidewalk  of  that  city,  through  the  carelessness  of 
a  company  of  firemen,  who  were  running  upon  the  sidewalk  to  a 
fire  with  a  machine  with  great  speed.  The  plaintiff  was  struck  by 
the  machine,  knocked  down,  run  over  and  greatly  injured. 

This  case  has  been  reoogniaed  as  law,  and  the  principle  applied  to 
other  cases  in  several  subsequent  decisions  in  that  State.  It  was 
applied  in  Wolcott  v.  Inhabitania  of  Swampseottj  1  Allen,  101; 
where  it  was  held  that  the  town  was  not  liable  for  an  injury  sus- 
tained by  reason  of  the  negligence  of  a  laborer  employed  by  the 
highway  surveyor  of  the  town  to  aid  him  in  performing  the  duties 
of  his  office.  The  court  say :  ^  We  cannot  distinguish  this  case  from 
Hafford  v.  OUy  of  New  Bedford.**  It  was  applied  in  BuUriek  v. 
Cit^  of  LoweRy  1  Allen,  172 ;  where  it  was  held  that  the  dty 
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not  liable  for  an  assault  and  battery  committed  by  its  public  officers, 
even  though  it  was  done  in  an  attempt  to  enforce  an  ordinance  of 
the  city.  The  court  say :  '^  This  case  must  be  goyemed  by  the  decis- 
ions in  Hafford  ▼•  Oity  of  New  Bedford^  and  WoJcott  t.  InhabitafUs 
tf  *  Swampscoit/'  It  was  again  applied  in  Barney  v.  Oity  of  Lowell, 
98  Mass.  570 ;  where  it  was  held  that  the  city  was  not  liable  for  an 
injury  caused  by  the  negligence  of  a  teamster  employed  in  trans- 
porting stone  to  repair  a  highway  by  the  superintendent  of  streets, 
who  was  charged  by  a  by-law  of  the  city,  passed  under  authority  of 
the  city  charter,  with  tiie  duty  of  keeping  the  streets  in  proper 
repair,  and  making  contracts  for  the  supply  of  ordinary  labor  and 
materials  therefor.  The  principle  of  Hafford  y.  Oity  of  New  Bed* 
ford  was  relied  upon  by  the  court  as  one  among  other  cases  that 
goyemed  the  decision. 

In  the  case  of  Fieher  y.  Oity  of  Boston^  104  Mass.  87,  the  court 
again  decided  that  a  city  is  not  liable  for  a  personal  injury  resulting 
from  the  negligence  of  the  officers  and  members  of  its  fire  depart- 
ment in  the  performance  of  their  duties,  although  the  department 
was  established  and  regulated  under  a  special  statute  which  applied 
to  the  city  alone,  and  by  its  terms  required  that  it  should  be  accepted 
by  the  city  council  before  it  should  become  a  law.  The  same  con- 
siderations were  urged  in  that  case  in  fayor  of  the  plaintiff  that  are 
presented  in  the  case  at  bar.  It  was  said  that  the  statute  under 
which  the  fire  department  was  organized  was  a  special  act,  and  con- 
ferred upon  the  city  powers  and  priyileges  that  did  not  belong  to  it 
under  the  general  laws ;  that  it  applied  to  Boston  alone,  and  no 
other  town  or  city  could  ayail  itself  of  the  proyisions  of  the  statute ; 
that  the  act  did  not  impose  any  public  duty  to  establish  a  fire  depart- 
ment, but  gaye  this  priyilege  to  the  city  for  its  own  priyate  benefit 
and  local  adyantage ;  that  the  city  incurred  no  obligation  under  the 
act  until  it  accepted  the  grant,  and  it  did  so  because  the  grant  was 
directly  beneficial  to  the  city,  etc.  The  case  was  decided  in  fayor 
of  the  city,  on  the  ground  that  firemen  act  for  the  public  in  the 
extinguishment  of  fires. 

The  fire  department  in  each  of  these  cities,  New  Bedford,  Boston 
and  Cincinnati,  was  organized  under  a  special  act  of  the  legislature, 
which  applied  in  each  case  to  the  city  alone.  In  each  case  the  act 
merely  authorized  the  establishment  of  a  fire  department,  ieaying 
the  question  to  the  oity  to  determine  whether  it  shoald  be  done  or 
not    It  is  difficult  to  distinguish  the  principle  of  these  oases  from 


gSK-  CONNECTICUT, 


Jewett  ▼.  Citj  of  New  HavML 


the  one  we  have  in  hand.  It  may  be  said  that  in  the  case  last  cited 
the  action  was  based  apou  aonfeasunce  of  duty;  but  if  it  be  true 
that  the  act  of  extinguishing  fires  is  a  private  act,  it  would  seem  to 
follow,  according  to  the  principle  of  the  case  of  Janes  ▼.  New  Haven, 
B4  Conn.  1,.  that  the  city  having  taken  upon  itself  the  performance 
of  the  duty  of  extinguishing  fires,  and  having  taxed  its  citizens  to 
pay  the  expenses  necessarily  attending  such  performance,  thereby 
agreed  to  attend  to  the  duty  faithfully,  and  is  as  much  liable  to  a 
party  injured  in  consequence  of  nonfeasance  of  duty  in  this  respect 
as  it  would  be  for  misfeasance. 

A  majority  of  the  court  therefore  think,  on  reason  and  authority,, 
that  the  defendants  are  not  liable. 

There  is  another  view  that  may  be  taken  of  this  case.  Fire  de- 
partments, having  fire  companies  officered  and  drilled  into  military 
discipline  for  the  extinguishment  of  fires,  and  having  powerful  ma- 
chines for  the  purpose  propelled  by  steam  and  by  the  united  strength 
of  large  bodies  of  men,  are  institutions  of  comparatively  modem 
invention.  Not  long  ago  men  hastened  individually  to  fires,  with 
buckets  and  other  simple  manual  instruments,  and  without  organ- 
ization or  much  concert  of  action  endeavored  to  stay  the  destruction 
of  fire.  At  that  time,  when  the  alarm  bell  sounded,  the  population 
of  cities  rushed  forth  en  masse^  all  anxious  and  eager  to  do  what  was 
best  to  be  done ;  but  there  was  no  controlling  power  to  direct  the 
forces  to  favorable  points;  no  men  skUled  in  the  extinguishment  of 
fires  to  take  the  lead;  no  general  plan  for  concert  of  action;  no. 
instruments  that  could  be  used  with  efficiency  after  the  fiames  had 
burst  through  windows  and  doors ;  but  amid  the  greatest  confusion 
and  alarm  the  fire,  in  most  cases,  accomplished  its  work.  Such 
scenes  were  common  within  the  memory  of  men  now  living.  The 
inhabitants  of  cities  were  as  anxious  then  to  extinguish  fires  as  they 
are  now..  They  labored  themselves  to  accomplish  the  object,  and 
labored  as  hard  as  they  do  now,  although  their  labors  weie  to  a  great 
extent  in  vain.  Now  suppose  at  one  of  these  fires  some  person  had 
induced  the  crowd  to  believe  that  he  possessed  superior  knowledge 
in  the  extinguishment  of  fires,  and,  in  consequence,  they  had  ap* 
pointed  him  their  engineer  for  the  time  being.  Suppose  more  buckets 
wore  needed,  and  the  engineer  had  given  an  order  to  some  one  to 
proceed  for  them  with  all  possible  dispatch,  and,  while  the  order  w&s 
being  obeyed,  an  injury  had  occurred  to  the  person  of  anothei, 
through  the  carelessness  of  the  party  directed.     Would  the  party 


MABOH  TESM,  1871.  998 

Jewett  ▼.  Citj  of  New  HaveiL 

giyiiig  the  order  be  responsible  for  the  injury  ?  Would  the  relation 
of  master  and  servant  exist  in  that  case?  This  will  hardly  be 
daimed.  Where  lies  the  difference  in  principle  between  that  case 
and  the  present  one  ?  If  it  be  said  that  the  engineer  was  a  volun- 
teer in  the  business  he  was  transacting,  that  he  performed  it  through 
feelings  of  philanthropy,  in  the  same  sense  it  may  be  said  that  the 
city  was  acting  at  the  time  in  question,  if  we  lay  out  of  view  all  the 
statutes  on  the  subject,  and  the  general  interest  of  the  city  in  the 
prosperity  of  all  its  citizens,  which  is  nothing  more  than  the  interesi; 
of  the  State  itself.  Aside  from  such  considerations,  the  action  of 
the  city  cannot  be  regarded  in  any  other  light  than  of  the  strictest 
philanthropy,  if  that  term  can  properly  be  applied  to  a  municipal 
oorporation.  They  had  no  other  interest  in  the  property  exposed  to 
ruin  than  the  engineer  had  in  the  case  supposed.  The  object  of  lx)th 
was  the  salvation  of  property  belonging  to  others.  Fire  companies, 
officered  and  drilled  and  furnished  with  powerful  machines,  merely 
take  the  place  of  the  unorganized  mass  of  individuals  who  assembled 
■at  fires  a  few  years  ago  with  buckets  and  pails.  The  ravages  of  fire 
oannot  be  resisted  successfully  except  by  the  organization  of  large 
bodies  of  men.  Fire  is  like  a  foreign  foe  in  this  particular,  and  must 
be  resisted  in  a  similar  manner.  As  well  might  men  go  out  single- 
handed  to  meet  an  enemy  organized  and  accoutered  with  all  the. 
modern  implements  of  war,  as  meet  a  conflagration  in  a  similar 
manner.  Out  of  the  nature  of  the  case  arises  the  necessity  of  organ- 
ized bands  of  firemen  to  cope  with  fire.  If  they  are  to  be  organized, 
then  they  must  be  officered  and  drilled.  They  must  be  subject  to 
«ome  power  which  has  the  control  of  them,  and  to  which  they  must 
be  held  accountable.  In  this  way  only  can  efficient  firemen  be  made. 
Now  there  are  no  local  powers  that  can  have  the  control  of  such 
bands  of  men,  except  the  local  government  of  cities.  The  case, 
therefore,  is  reduced  to  this  necessity ;  either  fires  must  be  left  to 
take  care  of  themselves,  and  burn  themselves  out  for  the  want  of 
fuel  in  the  nature  of  property  to  consume,  or  there  must  be  organ- 
ized bands  of  firemen  to  extinguish  them,  under  the  control  of  city 
govemment&    There  is  no  other  feasible  alternative. 

The  utter  insufficiency  of  the  old  mode  of  extinguishing  fires  led 
the  ingenuity  of  man  to  devise  a  better  one,  and  his  wisdom  brought 
forth  the  present  system  as  a  substitute;  so  that  when  an  alarm 
<rf  fire  ifl  now  made,  instead  of  a  promiscuous  body  of  men  with 
onckets  and  pails,  oomes  the  city  itself,  with  its  fire  department 
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and  powerful  engines^  to  sfcay  the  conflagration.  Although  the  two 
systems  differ  widely  in  the  degree  of  their  efficiency,  still  in  prin* 
oiple  they  are  the  same.  If  I  assist  my  neighbor  in  the  extinguish*' 
mcnt  of  his  flre,  I  am  laboring  for  him  —  for  his  benefit  Oan  it 
make  any  difference  whether  I  am  alone  or  with  others ;  and  if 
with  others,  whether  we  act  together  or  separately ;  whether  we  are 
crganizod  or  unorganized ;  whether  we  have  improvements  adapted' 
to  the  purpose  of  extinguishing  fires,  or  have  none  that  we  can  xxae 
to  advantage  ?  In  either  case,  I  am  still  laboring  for  my  neighbor 
whose  building  is  on  fire.  Hence,  if  we  strip  this  case  of  all  statutet 
on  the  subject,  and  make  the  act  of  the  city  in  organizing  its  fire 
department,  purely  a  voluntary  act,  then  the  act  of  the  dty  in  aid- 
ing its  citizens  in  the  extinguishment  of  their  fires  cannot  be- 
distinguished  in  principle  from  the  act  of  the  engineer  in  the  case 
supposed.  The  most  that  can  be  said,  in  this  view  of  the  case,  is 
that  the  city  keeps  at  the  will  of  its  citizens,  for  them  and  in  their 
stead,  an  organized  body  of  men,  ready  at  all  times  to  be  called 
upon  by  them  as  occasion  may  require.  Hence  the  fire  department 
is  more  the  servant  of  the  citizens  than  it  is  of  the  city.  The  city 
is  constituted  merely  the  governing  power  to  give  it  efficiency*  But 
it  is  said  the  fire  department  of  New  Haven  are  paid  for  their 
services,  and  that  this  is  an  important  consideration  in  determining 
whether  the  relation  of  master  and  servant  exists  in  a  given  case* 
It  may  be  important  as  evidence,  but  it  is  no  criterion  to  determine 
the  fact  One  man  may  be  the  servant  of  another,  and  a  third 
party  may  pay  his  wages  on  a  contract  between  him  and  the  third 
party.  One  man  may  give  his  services  to  anotiier,  and  still  the 
relation  of  master  and  servant  may  exist  between  them.  Wage* 
may  be  paid,  and  still  the  relation  of  master  and  servant  may  not 
exist;  which  is  the  case  in  question.  And,  ftirthermorey  pnblia 
servants  are  paid  for  their  services  as  well  as  private  ones.  The 
departments  of  police  and  road  commissioners  in  this  very  city  are 
paid  for  their  services,  and  these  departments  are  confessedly  public 
in  character.  A  body  of  efficient  men  cannot  be  obtained  in  any 
other  way.  The  same  neoessi  existe  in  the  fire  department,  and 
for  the  same  reason.  They  must  be  paid,  or  they  cannot  be  had. 
The  city  pays  them,  and  the  State  pays  them  in  exempting  them 
from  the  payment  of  poll  tax,  and  fh)m  service  as  jurors,  and  flrom 
militery  duty  in  certain  oases ;  all  which  are  bnrdens  to  be  bomt 
by  others. 
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A  majority  of  the  court  are  satisfied  that  the  relation  of  master 
and  servant  does  not  exist  between  the  city  and  its  fire  department. 
We  thinky  in  a  case  like  the  present  one,  where  the  question  i* 
whether  the  principle  of  respondeat  superior  applies  to  a  municipal 
corporation,  it  should  distinctly  appear,  in  order  to  hold  them 
liable,  that  the  service  in  which  the  party  doing  the  mischief  waa 
engaged  at  the  time  was  private  and  not  public;  that  it  was  not 
rendered  for  others  as  acts  of  benevolence,  while  the  party  was 
laboring  for  their  benefit,  in  their  employment.  Municipal  cor- 
porations are  different  from  those  of  a  moneyed  character.  A 
stranger  coming  to  reside  within  the  territorial  limits  of  a  city 
becomes  instanter  a  member  of  the  corporation  by  force  of  law. 
He  has  no  will  of  his  own  to  exercise  in  the  matter.  Surely  the 
principles  of  law  should  not  be  strained  in  order  to  hold  such  a 
party  bound  for  the  acts  of  those  who  had  no  voice  in  appointing* 

A  majority  of  the  court  are,  therefore,  of  the  opinion  that  judg- 
ment should  be  rendered  for  the  defendants ;  and  so  we  advise. 

In  this  opinion  Fostbb  and  Setkohb,  J  J.,  concurred. 

Butler,  0.  J.,  delivered  a  lengthy  dissenting  opinion,  with  which 
OABPBijrTBB,  J.,  concurred. 

Noc&^8m  IflhMkrv.  OMyiif  OliMiniMMttAm.  B«i».aaB;  JMirT^OHiiif 
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(SBOomi.  ML) 
Mvmkipal  wrptmOAm — jmWMI^  fw  treepam  offimmmL 

A,  ■mnicipal  oo/poniion  1b  not  liable  for  damagee  caased  bj  the  aeti  of  a  vol 
nntary  aaeodation  of  fii^anen  while  engaged  in  extingniahlng  a  fiio  wltiilB 
Uie  eorpoiate  limits. 

Trespass  and  trespass  on  tne  case  for  injury  to  plaintiff's  prop- 
erty occasioned  by  the  alleged  negligence  and  misconduct  of  firemen 
of  the  defendant  while  engaged  in  extinguishing  a  fire.  Plea,  tao 
general  issue.    The  case  was  reserved  on  the  facts  %r  advice. 

The  opinion  states  the  facts. 
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A  F.  Park  and  Lttcas,  for  plaintifEl 
HaUey  dk  Prait,  for  defendants. 

FosTEE,  J.  The  liability  of  a  city  corporation  for  {he  acts  of  the 
members  of  its  fire  department  while  engaged  in  eztingnishing  fir^s 
within  the  corporate  limits  was  fully  considered  by  ns  in  the  recent 
ease  of  Jmoett  v.  City  of  New  Haven,  supra.  We  deem  it  quite 
unnecessary  to  recapitulate  the  views  there  expressed ;  we  merely 
refer  to  them  as  furnishing  satisfactory  reasons  why  the  claim  of 
the  plaintiff  in  this  action  cannot  be  sustained. 

A  prominent  feature  in  the  organization  of  the  fire  department 
of  this  city,  and  which  distinguishes  it  from  that  of  many  other 
cities,  is  that  it  is  strictly  a  Yoluntary  association.  Each  company 
elects  its  own  members  and  its  own  officers.  All  the  action  taken 
by  the  city  is  to  ratify  the  doings  of  the  companies,  and  to  accept 
their  services  as  firemen,  through  the  court  of  common  council. 

On  the  night  of  the  14th  of  February,  1869,  an  alarming  fire 
l^roke  out  near  the  plaintiff's  premises.  The  property  of  the  plain- 
tiff was  in  so  much  peril,  one  building  only,  called  the  Apollo,  inter- 
vening between  it  and  the  fire,  that  the  plaintiff  and  his  family 
removed  a  large  portion  of  his  furniture  and  effects  from  his  house 
to  a  place  of  safety.  The  fire  extended  to  and  consumed  the  Apollb 
building  during  the  night,  leaving  nothing  but  the  party  waU 
between  the  fire  and  the  house  of  the  plaintiff.  The  Apollo  build- 
ing extended  a  number  of  feet  in  the  rear  beyond  the  plaintiff's 
house,  and  the  firemen  thought  it  needful  to  pass  on  to  the  verandah 
in  the  rear  of  the  plaintiff's  house  in  order  to  throw  water  from  that 
point  into  the  windows  of  the  Apollo  building.  The  case  finds  that 
the  fire  at  this  time  was  gotten  under  such  control  that  it  was  sup- 
posed the  party  wall  would  arrest  the  fiames,  and  that  there  was  no 
necessity  for  entering  the  plaintiff's  house  to  secure  its  safety.  But 
it  is  also  found  that  it  was  quite  convenient  to  carry  the  man-pipea 
of  one  or  more  of  the  engines  on  to  the  verandah,  and  thence  to  throw 
water  into  the  windows  of  the  Apollo.  Acting  in  good  faith,  the 
firemen  forced  open  the  plaintiff's  door,  having  first  rung  the  bell 
which  was  not  answered,  took  with  them  first  the  hose  of  one  engine, 
and  then  that  of  another,  and  so  from  the  verandah  threw  water  into 
th^  windows  of  the  burnt  and  burning  building.  The  hose  were 
wet,  and  the  feet  of  the  firemen  were  wet  and  muddy,  and  in  passing 
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through  the  house  considerable  damage  was  neoessarilj  done  to  the 
flooiSy  carpets  and  furniture  of  the  plaintiff.  It  is  for  the  damage 
thus  done,  that  the  plaintiff  rests  the  first  of  his  three  several  claims 
on  which  to  recoyer. 

We  think  the  defendants  are  not  liable  for  this  trespass,  if  trespass 
it  should  be  called.  The  persons  committing  it  were  volanteer  fire- 
men, but  in  no  legal  sense  such  agents  or  servants  of  the  defendant* 
as  to  make  them  responsible  as  principals.  Under  the  circum- 
stances, we  cannot  say  that  these  men  were  culpable.  The  fire  wa» 
partially  under  control,  but  it  was  still  barning,  and  this  verandah 
was  a  place  quite  convenient  for  throwing  water  advantageously 
upon  it  Obviously,  it  was  a  case  where  it  was  wiser  and  safer  to 
err  by  excess  rather  than  by  defect.  Suppose  the  act  complained 
of  had  not  been  committed,  and  no  water  had  been  thrown  on  the 
fire  from  this  point  A  sudden  gust  of  wind  might  have  enveloped 
the  plaintiff's  house  in  fiames,  and  destroyed  every  thing  combusti- 
ble within  it  in  less  than  a  single  hour. 

We  pass  to  the  next  ground  of  the  plaintiff's  claim.  While  the 
firemen  were  engaged  in  thus  extinguishing  this  fire  a  portion  of  the 
walls  of  the  Apollo  building  fell,  crushed  the  verandah,  and  partially 
buried  two  firemen  in  the  ruins.  One  was  so  fastened  that  he  was 
unable  to  help  himself,  and  one  of  the  man-pipes  was  playing  a  fuU 
volume  of  water  into  his  face.  Another  fireman,  seeing  the  peril  of 
his  comrade,  cut  the  hose  and  thus  relieved  him  till  he  was  extrica- 
ted. But  the  hose  thus  cut  emptied  its  contents  on  the  plaintiff's 
floors,  covering  them  with  water  several  inches  deep,  thus  doing 
much  damage.  The  plaintiff  did  not  claim  that  cutting  the  hose 
under  ^uch  circumstances  was  a  negligent  or  improper  act,  but  he 
claimed  that  the  hose  was  improperly  and  unlawfully  in  his  house, 
and  that,  being  so,  the  defendants  were  responsible  for  the  conse- 
quences. 

We  have  already  said  that  the  defendants  are  not  liable  for  pass- 
ing the  hose  through  the  plaintiff's  house,  and  of  course  they  are 
not  liable  for  the  subsequent  act  of  cutting  it  That  was  a  mere 
act  of  humanity  imperatively  demanded  by  the  occasion,  to  relievo 
a  fellow  being  from  imminent  peril. 

The  remaining  ground  of  claim  is  for  property  lost  or  stolen  from 
fhe  house  during  the  fire.  The  outer  door  was  necessarily  left  open, 
as  it  could  not  be  closed  after  the  hose  was  passed  through  to  the 
rear.    No  one  was  placed  to  guard  the  door  to  prevent  the  crowd 
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firom  entering,  thongh  ordinary  pmdenoe  required  it  The  orowd 
•did  enter,  ranunaged  the  house,  and  carried  off  many  articles  of 
property.  Many  policemen  of  the  city  were  in  attendance  at  the 
fire,  aotiyely  engaged  in  protecting  property  in  other  localities,  an4» 
for  aught  that  appears,  all  were  employed  where  their  services  were 
needed.  While  we  truly  regret  the  misfortunes  of  the  plaintiff,  we 
cannot  say  ihat  the  defendants  are  responsible  for  his  losses.  We 
think  the  law  is  not  so  as  to  fix  on  them  the  liability,  either  for  the 
«ots  done  or  omitted,  of  which  complaint  is  made.  Organized 
jodety  brings  with  it  many  and  great  blessings,  but  it  has  also  its 
eyils,  its  ineyitable  evils.  No  c^stem  of  laws  yet  known  is  so  per- 
fect, no  administration  of  laws  by  human  hands  has  yet  attained 
such  a  degree  of  perfection,  as  to  make  exact  and  equal  distribution 
of  the  blessings  and  burdens  incident  to  the  social  state.  It  is  a 
iamiliar  maxim  ihat  the  law  knows  no  wrong  without  a  remedy,  but 
it  certainly  does  know  cases  of  individual  hardship,  without  adequate 
mcttiis  of  redress.  It  is  a  maxim  of  the  law  of  England  that  par- 
liament can  do  no  wrong.  But  Lord  Holt  said,  ^^  it  could  do  sev- 
eral things  that  look  pretty  odd.'' 

The  superior  court  is  advised  to  render  judgment  for  the  defend- 
ant& 

In  this  opinion  Sbtmoub  and  Phblps^  JJ.,  concurred. 

BuTLEB,  C.  J.  In  the  indorsement  which  the  opinion  of  Judge 
FosTBB  contains  of  the  views  of  a  majority  of  the  court  in  JewM 
T.  New  Haven  I  do  not  concur.  My  reasons  for  such  dissent  are 
fally  given  in  that  case. 

But  I  concur  in  the  result  here,  first,  because  the  fir&mm  were 
volufUeerSy  and  not  the  servants  of  the  city  of  Norwich ;  and  second^ 
because  the  police  were  engaged  in  the  performance  of  a  public  gw* 
emmentdl  duty,  and  their  negligence  is  not  imputable  to  the  oitj. 
This  case  is  every  way  distinguishable  from  JewM  t.  iVev  Haven. 

Cabpbntbb,  J.    I  concur  with  the  Ohief  Justice 
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OiTT  ov  Hiw  Hatbv  y.  Fair  Haybv  ako  Wbstfibld  Bail* 

BOAD  OOMPAXTT. 

(«Oonii.ai.> 
AM999m§ni  —  ttr^  raHroad. 

A  ol^  WM  aathofiied  \rf  its  eharter  to  pare  its  streets  and  assess  a  propor- 
tional part  of  the  expense  apon  persons  whose  propert  j  was  especiall  j  bene- 
fited, which  assessment  shoold  be  a  lien  liable  to  foredosore  like  a  mort- 
gage. The  dtj  having  paved  a  street  through  which  defendant's  horse 
railway  was  laid,  held  (1)  that  defendant's  track  was  real  estate  and  liable  to 
assessment ;  (d)  that  the  remedy  to  recover  the  same  l^  lien  was  not  exda- 
dve,  and  that  an  action  of  debt  would  lie  for  it ;  (8)  that  the  company  having 
suffered  the  dty  to  make  the  improvement  with  full  knowledge  and  without 
objection,  were  estopped  from  setting  up  that  their  diarter  required  them 
to  pave  the  road  covered  by  their  tradL  at  their  own  expense. 

Assumpsit  and  debt  to  reoover  amount  of  assessment  for  paring 
street. 

The  plaintiff  was  a  mnnicipal  corporation  and  the  defendant  a 
iX)rporation  owning  and  operating  a  horse  railroad  through  oertaifi 
streets  in  plaintiff  ^s  city — among  others  Ohapel  street 

On  the  2l8t  of  June,  1866,  the  oourt  of  common  council  of  the 
city  of  New  Hayen  passed  the  following  order: 

**  Ordered^  That,  whereas  the  court  of  common  council  of  the 
oily  of  New  Haven  has  heretofore,  to  wit,  on  the  24th  day  of  July, 
1865,  authorized  the  road  commissioners  to  contract  for  a  Belgian 
pavement,  to  be  laid  in  Ohapel  street  between  Union  and  East 
streets;  and 

WherectB^  in  the  opinion  of  this  council,  the  public  good  requires 
that  the  pavement  so  authorized  to  be  contracted  for  be  laid  upon 
isid  street: 

Thbbefobb  it  is  ordered,  that  Ohapel  street  be  paved  according 
to  the  aforesaid  order,  and  a  proportional  and  reasonable  part  of 
the  expense  thereof  be  assessed  upon  the  persons  whose  property  ig 
especially  benefited  thereby;  and  the  particular  amount  to  be 
paid  by  such  person  or  persons  shall  be  estimated,  the  assessment 
shall  be  made,  published  and  collected  or  secured,  as  the  case  may 
be,  in  the  same  manner  in  all  respects  as  provided  by  t^e  fourth 
and  fifth  sections  of  the  resolution  passed  May  session,  1862,  and 
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approved  June  27, 1862|  making  the  city  of  New  Hayen  a  highway 
distariof 

Porsnant  to  this  order,  that  portion  of  Chapel  street  lying 
between  Union  and  East  streets  was  paved,  by  order  of  the  road 
oommissioners  of  the  city  of  New  Haven,  with  the  Belgian  pave- 
ment, at  the  expense  of  the  city. 

On  the  24th  of  April,  1867>  the  oonrt  of  common  council  passed 
the  following  order  or  vote : 

^  Ordered^  That  the  action  of  the  road  commissioners  in  paving 
Chapel  street,  between  Union  and  East  streets,  with  Belgian  pave- 
ment is  hereby  approved. 

^And  be  it  further  ordered,  that  the  sum  of  $10,153.12,  being 
a  reasonable  proportion  of  the  total  expense  of  paving  Chapel 
street,  between  Union  and  East  streets,  with  Belgian  pavement, 
according  to  the  order  of  the  common  council,  be  and  the  same  is 
hereby  assessed  upon  persons  whose  property  is  especially  benefited 
thereby,  and  who  are  hereinafter  particularly  named.  And  that  the 
particular  amount  of  such  assessment  to  be  paid  by  every  such  per- 
son is  hereby  estimated,  assessed  and  declared  to  be  as  foUows :  such 
amount  being  a  proportional  and  reasonable  part  of  the  whole 
amount  assessed  to  all  such  persons,  to  wit : 

^  (Other  names  omitted.) 

**  Fair  Haven  and  Westfield  Bailroad  Company,  13,384.17.'' 

The  material  portions  of  the  charter  of  the  city  are  as  follows : 

'^  Seo.  L  The  court  of  common  council  of  the  city  of  New  Haven 
may,  whenever  in  its  opinion  the  public  good  shall  so  require,  order 
that  any  street  or  streets,  highway  or  highways,  now  or  hereafter 
existing  within  said  city,  shall  be  paved,  cobbled,  macadamized,  or 
otherwise  improved ;  and  may,  upon  the  execution  of  any  such 
order,  assess  upon  the  persons  whose  property  is  especially  benefited 
thereby  a  proportional  and  reasonable  part  of  the  expense  thereof,, 
and  may  estimate  the  particular  amount  of  such  expense  to  be  paid 
by  every  such  person ;  said  assessments  to  be  made,  published,  and  col- 
lected or  secured,  as  the  case  may  be,  in  the  same  manner  in  all  re* 
tpects  as  now  provided  by  the  fourth  and  fifth  sections  of  the  reso- 
lution passed  May  session,  1862,  and  approved  June  27,  1862,. 
making  said  city  a  highway  district  by  itself;  and  all  the  pro  vis* 
ions  of  said  sections  are  hereby  re-enacted,  and  made  a  part  of  this 
aot^ 
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The  fourth  and  fifth  sections  of  the  act  of  June  27, 1862,  are 
as  follows : 

'^Sbo.  4.  Wheneyer  any  sewer,  or  other  public  work  or  improve- 
menty  shall  have  been  laid  out,  oonstructed,  or  altered,  by  order  of 
said  court  of  common  council,  said  court  may  assess  a  proportional 
sum  of  the  expense  of  laying  out,  constructing  or  altering  the  same 
upon  any  person  whose  property  is  especially  benefited  thereby,  and 
may  estimate  the  just  proportion  of  such  expense  which  such  per- 
son shall  pay;  provided,  however,  that  the  sum  or  sums  so  assessed 
shall  not  become  due  and  payable  until  said  assessment  shall  have 
been  published  two  weeks  in  two  or  more  daily  newspapers  pub- 
lished in  said  city ;  and  provided  further,  that  if  any  pei*son  shall 
be  aggrieved  by  such  assessment,  he  may  apply  for  relief  to  the 
superior  court,  held  within  and  for  the  county  of  New  Haven  next 
after  said  publication  shall  have  been  made,  in  manner  and  form  as 
is  provided  in  the  thirty-sixth  section  of  the  charter  of  said  city. 
And  said  superior  court  may,  if  judged  expedient,  set  aside  said 
assessment,  and  order  a  re-assessment,  as  provided  in  said  thirty- 
sixth  section  of  said  charter. 

^  Sec.  5.  All  assessments  made  under  and  in  pursuance  of  the 
foregoing  section  of  this  resolution  shall  be  and  remain  a  lien  upon 
the  property  especially  benefited  by  any  such  public  work  or  im- 
provement, until  the  same  are  paid ;  which  said  lien  may  be  enforced 
in  the  same  manner  as  is  provided  in  the  thirty-ninth  section  of  the 
charter  of  said  city,  in  reference  to  liens  for  making  sidewalks : 
provided,  however,  that  such  lien  shall  not  continue  for  a  period 
longer  than  sixty  days  after  the  publication  required  by  the  next 
preceding  section  of  this  resolution,  unless,  before  the  expiration  of 
that  period  of  time,  a  certificate,  signed  by  the  street  commissioner 
or  by  the  mayor  of  said  city,  describing  the  premises  on  which  the 
lien  exists,  and  the  amount  claimed  by  said  city,  as  a  lien  thereon, 
shall  be  lodged  with  the  town  clerk  of  the  town  of  New  Haven ; 
and  provideid  ftirther,  that  such  lien  shall  cease  to  exist,  whenever  a 
certificate  that  it  has  ceased  to  exist,  signed  by  the  mayor  or  street 
commissioner  for  the  time  bemg,  shall  be  lodged  with  said  town 
clerk.  All  such  certificates  said  town  clerk  shall  record  with  deeds 
of  land.** 

The  thirty-ninth  section  of  the  charter  is  as  follows: 

^*  Said  court  of  common  council  may,  from  time  to  time^  <xrder 
tiie  proprietor  or  proprietors  of  lands  or  buildings  frontinflr  upoir 
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402  UONNECTICLT, 


(My  of  New  Haven  t.  Fair  Hayen  and  Weiitfield  Railroad  Go. 


bighways  and  streets  in  said  city,  to  make^  raise^  level,  pave  or  flag 
s'dewalkfi  and  gutters  in  front  of  said  lands  or  buildings,  in  such 
manner  and  within  such  times  as  said  court  of  common  council 
shall  dii*ect  If  any  such  proprietor  or  proprietors  shall  neglect  to 
perform  the  thing  or  things  required  by  any  such  order,  in  the 
manner  and  within  the  time  specified  in  such  order,  it  shall  be  the 
duty  of  the  street  commissioner,  at  the  expense  of  said  city,  to 
execute  such  order  in  the  manner  therein  prescribed;  and  the 
expense  incurred  by  said  commissioner  on  account  of  said  city  in 
executing  any  such  order,  shall,  from  the  time  when  such  expense 
begins  to  be  incurred,  be  and  continue  a  lien  or  real  incumbrance 
upon  such  lands  and  buildings  in  favor  of  said  city,  and  shall  take 
precedence  and  priority  of  all  other  liens  or  incumbrances  thereon 
(except  taxes  due  the  State),  and  the  lands  and  buildings  on  which 
any  such  lien  may  exist  shall  be  liable  to  be  foreclosed  in  the  same 
manner  as  if  said  lien  were  a  mortgage  on  said  lands  and  buildings 
in  favor  of  said  city,  to  secure  the  amount  of  such  expense." 

0.  S.  Ing&rsoU  and  DoolittU^  for  plaintifEl 

H.  B.  ffarrisan,  with  whom  was  Btackmanf  for  defendant 

Oabpbkteb,  J.  This  action  is  brought  to  reooyer  the  amoimt  3£ 
benefits  assessed  upon  the  defendant  for  its  proportional  part  of  the 
expense  incurred  in  paving  a  portion  of  Ohapel  street  in  New 
Haven,  in  and  through  which  the  defendant's  railroad  track  is  laid. 
The  defense  is,  firsts  that  the  defendant  is  not  liable  to  assessment ; 
and,  secondly,  if  liable,  that  this  action  will  not  lie,  for  the  reason 
that  the  assessment  can  only  be  collected  by  enforcing  the  lien. 

1.  A  preliminary  question  is  made  by  the  plaintiff,  and  that  is, 
whether  the  defendant  is  not  now  precluded  from  making  this 
defense,  on  the  ground  that  it  can  only  be  made  on  an  appeal  from 
the  assessment^  as  provided  in  the  charter.  The  charter  provides, 
in  substance,  that  if  any  person  shall  be  aggrieved  by  any  such 
aoooMment,  he  may  apply  for  relief  to  the  superior  court  for  the 
county  of  New  Haven,  and  prescribes  the  time  and  marner  of 
making  the  application.  If  the  defendant  has  any  defense,  we 
think  it  is  not  precluded  from  making  it  in  this  action.  It  is  noK 
put  on  the  ground  that  the  assessment  is  disproportionate.  If  11  was, 
it  is  quite  clear  that  the  defendant's  only  remedy  would  be  by  appli> 
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oation  for  relief  to  the  superior  coart  But  the  defense  is  more 
radical — it  denies  the  right  of  the  city  to  make  any  assessment 
In  this  proceeding  the  city  exercised  limited  and  special  powers. 
The  extent  of  the  jurisdiction  is  defined  and  limited  by  the  charter. 
If  it  acted  within  its  jurisdiction,  the  assessment  is  valid  and  bind- 
mg  unless  appealed  from.  If  it  acted  outside  of  its  jurisdiction, 
the  act  is  unauthorized  and  void,  and  confers  no  rights  upon  the 
city,  and  imposes  no  obligation  upon  the  party  assessed.  It  being 
a  jurisdictional  question,  and  relating  to  the  proceedings  of  a  tribu- 
nal  with  special  and  limited  powers,  we  are  clearly  of  the  opinion 
that  it  is  an  open  question  in  this  action. 

2.  The  next  question  in  order  is,  whether  the  defendant  was  liable 
to  assessment,  in  respect  either  to  its  property  or  its  franchise.  It  is 
conceded  that  all  the  proceedings  in  making  the  assessment  were 
regular  in  form,  and  that  the  improvement  for  which  it  was  made 
was  authorized  by  the  city  charter.  The  objection  is  chiefly  that 
the  charter  does  not  authorize  an  assessment  upon  the  defendant's 
property.  The  principal  act  (Private  Acts,  toL  5,  p.  769),  after 
authorizing  the  court  of  common  council  to  order  certain  improve- 
ments, including  the  one  now  under  consideration,  provides  that 
iiaid  court  ''may,  upon  the  execution  of  any  such  order,  assess  upon 
the  persons  whose  property  is  especially  benefited  thereby  a  propor- 
tional and  reasonable  part  of  the  expense  thereof,  and  may  estimate 
the  particular  amount  of  such  expense  to  be  paid  by  any  such  per- 
son," etc.  The  word  ''property,''  as  used  in  this  act,  is  broad 
enough  to  embrace  at  least  some  of  the  property  owned  by  the 
defendant;^  ao  that,  perhaps,  it  is  unnecessary  for  us  to  consider 
whether  the  mere  franchise  is  or  is  not  liable  to  assessment.  The 
defendant's  property  consists  in  part  of  rails,  sleepers,  ties  and 
spikes,  so  laid  into  and  attached  to  the  soil  in  the  street  where  the 
improvement  was  made  as  to  become  a  part  of  the  realty.  That 
property  so  situated  is  real  estate  has  been  repeatedly  decided. 
Providence  Oas  Go,  v.  Thurbery  2  B.  I.  21 ;  Oity  of  Chiccyo  v.  Baer^ 
41  111.  306 ;  Appeca  of  North  Beach  S  Mission  R,  R,  Go^  32  OaL 
499 ;  Farmers*  Loan  <£  Trust  Go.  v.  Hendrickson,  25  Barb.  494. 
Wt  entertain  no  doubt  that  this  ought  to  be  regarded  as  real 
estate,  and  as  such  liable  to  assessment  like  any  other  real  estatt 
especially  benefited^  unless  there  is  something  in  the  charter  show- 
ing that  the  legislature  did  not  intend  that  this  species  of  property 
should  be  assessed.     We  have  carefully  examined  the  charter  and 
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he  Tarioas  acts  referred  to^  and  are  not  satisfied  that  the  legisla- 
ture had  any  such  intention.  There  is  nothing  in  them  limiting  in 
tipress  terms  the  meaning  of  the  word  "property;"  and  there  is 
}  ardly  enough  in  the  provisions  relating  to  liens  to  create  snch  a 
limitation  by  implication.  Without  deciding  the  question  whether 
a  lien  could  or  could  not  attach  to  this  property,  we  are  clearly  of 
the  opinion  that  the  right  and  power  to  assess  are  in  no  way 
dependent  upon  a  lien.  The  authority  conferred  by  the  legislature, 
and  the  proceedings  of  the  court  of  common  council  pursuant 
thereto,  created  in  the  city  a  right  to  demand  and  receive  from  any 
person  whose  property  was  especially  benefited  thereby  a  certain 
sum  of  money,  and  imposed  upon  the  person  so  benefited  a  corre- 
sponding obligation  to  pay  said  sum  of  money.  The  act  then  pro- 
vides that  the  amount  assessed  shall  be  a  lien  on  the  property 
benefited,  and  prescribes  the  manner  of  securing  and  enforcing  the 
lien.  Now  if  the  -legislature  intended  that  as  the  only  mode  in 
which  the  assessment  could  be  collected,  then  there  may  be  some 
force  in  the  argument ;  but  if  it  was  intended  merely  as  security,  ia 
addition  to  a  proper  remedy  at  law,  then  the  argument  is  without 
force.  We  are  inclined  to  think  that  the  latter  is  the  proper  con- 
struction. We  ought  not  to  put  such  a  construction  upon  the 
statute  as  to  compel  the  city  to  resort  to  a  proceeding  in  equity  to 
collect  the  assessment,  unless  it  is  clearly  demanded  by  the  lan- 
guage used.  If  by  implication,  it  should  not  rest  on  slight  grounds^ 
but  should  be  clear  and  decisive.  Such  a  construction  would  be 
prejudicial  to  the  interests  of  both  parties.  A  petition  for  a  fore- 
closure is  at  best  an  indirect  method  of  collecting  a  debt  It  it 
oftentimes,  perhaps  usually,  quite  as  expensive,  and  quite  as  likely 
to  end  after  protracted  litigation,  as  an  action  at  law.  Embarrassing 
questions  may  arise  in  respect  to  the  title,  and  the  parties  interested 
therein,  and  in  the  end  the  petitioner  may  be  obliged  to  take  r^l 
estate,  and  convert  it  into  money  as  best  he  may.  We  are  not  satis- 
fied that  the  legislature  intended  that  the  city  should  necessarily  be 
subjected  to  all  this  risk  and  inconvenience.  On  the  other  hand^ 
if,  in  every  instance  when  the  assessment  is  not  paid  promptly,  the 
city  is  obliged  tc  resort  to  a  lien,  it  might  seriously  embarrass  the 
other  party,  by  subjecting  his  property  to  an  incumbrance  against 
his  will.  In  addition  to  these  suggestions,  we  would  call  attention 
to  the  fact  that  the  statute  provides  that  the  lien  shall  not  continue 
for  a  period  longer  than  sixty  days  after  the  publication  of  notice^ 
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unless  the  certificate  required  is  lodged  with  the  town  clerk.  Now 
it  can  hardly  be  supposed  that  the  legislature  intended  that  a  fail- 
ure to  lodge  sach  a  certificate  within  sixty  days  should  work  a  for- 
feiture of  the  whole  claim;  and  yet  such  is  the  inevitable  result  if 
the  defendant's  construction  is  correct  There  is  an  obvious  reason 
why  the  security  should  be  lost ;  but  we  can  discover  none  why  the 
whole  claim  should  be  barred. 

Another  reason  urged  why  this  property  should  be  exempt  from 
.assessment  is,  that  the  defendant's  charter  requires  it  to  keep 
that  portion  of  the  street  covered  by  and  lying  between  the 
rails,  and  two  feet  on  either  side  thereof,  in  repair  at  its  own 
expense;  and  that  the  legislature  could  not  have  intended  to 
authorize  the  city  to  interfere  with  this  duty,  and  deprive  the 
defendant  of  the  privilege  of  keeping  it  in  repair  in  its  own  way. 
It  is  a  very  interesting  and  important  question,  whether  the 
defendant,  by  objecting  to  these  proceedings  at  the  commencement, 
could  have  practically  defeated  the  whole  improvement;  but  the 
case  before  us  does  not  require  us  to  decide  that  question.  The 
•defendant  suffered  the  city  to  go  forward  and  incur  the  expense, 
with  full  knowledge  of  the  proceeding,  and  without  objection  at  the 
time  The  defendant  must  have  known  that  the  improvement 
would  largely  benefit  it  in  the  matter  of  repairs,  that  the  proceeding 
was  under  the  statute,  and  consequently  at  the  expense,  in  part  at 
least,  of  the  parties  benefited.  There  was  no  reason  to  suppose  that 
the  city  was  doing  the  work  of  the  defendant  at  its  own  expense,  or 
3i  the  expense  of  other  parties.  The  presumption  therefore  is,  in 
the  absence  of  any  finding  to  the  contrary,  not  only  that  the  defend- 
ant consented  to  the  making  of  the  improvement  by  the  city,  but 
that  there  was  an  implied  understanding  that  the  defendant  was  to 
bear  its  fair  proportion  of  the  expense.  We  think,  therefore,  that 
the  defendant  should  be  estopped  from  setting  up  this  claim. 

That  the  defendant  is  benefited  to  some  extent  by  the  improve- 
ment is  apparent.  Whether  it  is  benefited  to  the  extent  of  the 
assessment,  and  whether  the  assessment  is  a  fair  proportion  of  the 
whole  expense  for  the  defendant  to  pay,  are  not  now  open  questions. 
Those  questions  could  only  be  heard  on  an  application  for  relief 
under  the  statute. 

On  the  whole  we  are  satisfied  that  the  defendant's  property  was 
properly  assessed. 

3.  Tlie  defendant  in  the  next  place  objects  that  this  action  wiU 
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not  lie,  but  that  the  remedy,  if  any^  is  by  enforcing  the  lien.  This 
objection  has  been  sabstatitially  answered  ander  the  preceding  head. 
It  is  only  necessary  to  add^  that  if  the  yiews  there  expressed  are 
correct,  it  follows  that  the  plaintiff  is  entitled  to  a  remedy  at  law 
to  enforce  its  claim.  As  the  statute  gives  no  such  remedy,  any 
appropriate  remedy  may  be  used  for  that  purpose.  This  action  is 
assumpsit  and  debt  joined.  We  have  no  doubt  that  the  plaintiff  is 
entitled  to  recover  in  one  or  the  other  of  these  forms  of  action,  and 
perhaps  in  either  at  its  election.  It  being  for  a  sum  certain,  and 
the  claim  originating  in  a  statute  which  confers  upon  the  plaintiff 
the  right  to  receive,  and  imposes  upon  the  defendant  the  obligation 
to  pay,  said  sum,  it  is  clear  that  the  count  in  debt  can  be  sustained. 
We  advise  judgment  for  the  plaintiff. 

« 

In  this  opinion  the  other  judges  concurred ;  except   Butler 
0.  J.,  who  dissented. 
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Company. 

(0  Oonn.  48B.) 
NsgUgenee — tUam  fMttte  near  Mghwaiff. 

Plaintiif  was  driving  a  borse  of  ordinary  gentleness  on  a  bigbwaj.  Wben 
pawning  defendants'  factory,  situated  near  tbe  bigbway,  tbe  borse  became 
fiigbtened  by  ibe  blowing  of  a  steam  wbistle  upon  said  factory,  and  plain- 
tiff was  ii^ured.    HM,  tbat  defendants  were  liable. 

Tbespass  on  the  case  upon  the  following  facts :  The  plaintiff,  a 
physician,  in  returning  from  visiting  a  patient,  driving  a  horse,  well- 
broken,  kind  and  gentle  in  every  respect,  except  that  he  was  easily 
frightened  at  unusual  noises,  especially  steam  whistles,  passed  on 
the  highway  leading  by  defendants'  factory.  There  was  on  the  fao- 
U>ry  a  steam  whistle  of  such  size  and  construction  as  to  produce  a 
^'startling  and  terrific"  noise.  Just  before  reaching  defendants' 
fSftctory  plaintiff  crossed  a  railroad  track  where  his  horse  became 
nervous  and  excited,  but  was  under  plaintiff's  control.  As  plaintiff 
ueared  defendants'  factor}'  the  whistle  thereon  blew  for  noon,  and 
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the  hone  became  frightened  at  the  soand  and  unmanageable,  result- 
ing  in  injury  to  the  plaintifC  The  defendants'  whistle  was  at  the 
time  blowing  in  the  ordinary  way  and  for  the  ordinary  purpose^  and 
there  was  no  negligenoe  on  the  part  of  defendants  farther  than 
might  be  inferred  from  placing  and  using  such  a  whistle  in  such  a 
iocality.  Plaintiff  sued  to  recover  damages  for  his  injury. 
The  ease  was  reserved  upon  the  facts  for  advice  of  this  court 

C.  R,  Ingersott  dt  OiXUtU^  for  plaintift 

KMogg  <£  Webstar,  for  defendants,  cited  Whitney  v.  BarthoUh 
mew,  21  Conn.  217 ;  Dimock  v.  Town  of  Suffield,  30  id.  132, 134  ; 
Fox  V.  Town  of  Glastonbury,  29  id.  204 ;  Park  v.  (/Brien,  28  id. 
339 ;  Brown  v.  Kendall,  6  Gush.  292 ;  Rockwood  v.  Wilson,  11  id. 
226 ;  Parker  v.  Adams,  12  Mete.  416 ;  Murphy  v.  Deans,  101  Mass. 
455 ;  Bancroft  v.  Boston  dt  Worcester  R.  R.  Corporation,  97  id.  275. 

BuTLEB,  C.  J.  The  gravamen  of  this  action  is,  that  the  defend- 
ants  erected  and  used  upon  their  own  land  a  steam  whistle  of  such 
a  character  as  to  frighten  horses  of  ordinary  gentleness  when  pass- 
ing upon  the  highway  adjoining  their  land,  and  that  the  whistle 
was  blown  with  such  violence  when  the  plaintiff  was  passing  upon 
Ihe  highway  as  to  frighten  his  horse  and  occasion  the  injury  com- 
plained of. 

The  case  does  not  involve  the  question  whether  the  defendants 
were  entitled  to  use  a  steam  whistle  instead  of  a  bell  on  their  fac- 
tory, but  whether  they  were  entitled  to  use  such  a  whistle,  within 
fifty-four  and  one-half  feet  of  the  highway,  to  make  such  a  danger- 
ous noise  as  the  finding  shows  was  made  in  this  case.  I  think  they 
were  not. 

I.  It  is  sufficiently  found  that  the  plaintiff's  horse  was  well  broken, 
kind  and  gentle  in  every  respect,  except  that  he  was  easily  fright- 
ened at  unusual  noises,  especially  at  steam  whistles.  No  contribu- 
tory negligence  can  be  attributed  to  the  plaintiff  for  driving  such  a 
horse  upon  the  highway.  Horses  and  other  animals  are  alwayp 
frightened  by  such  whistles  until  they  become  accustomed  to  them, 
and  it  is  not  negligence  to  drive  a  horse  upon  a  highway,  in  the 
course  of  one's  business,  in  good  faith,  where  such  a  whistle  may  be 
unnecessarily  blown.  Such  whistles  are  necessary  upon  railroad 
engines,  to  frighten  horses  and  cattle  that  may  stray  upon  the  road 
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in  front  of  the  engine,  and  drive  them  from  the  track.  They  are 
also  necessary  to  give  notice  of  the  approach  of  a  train  to  persona 
about  to  cross  the  track  at  such  a  distance  that  the  bell  cannot  be 
heard.  In  these  and  other  cases,  their  use  upon  railroads  is  import- 
ant and  valuable,  and  both  sanctioned  and  required  by  law,  and  in 
such  cases  the  usefulness  of  the  whistle  depends  upon  the  alarm- 
ing and  frighteniug  character  of  the  noise  it  makes,  and  one  of  the 
purposes  for  which  it  is  used  is  to  frighten  and  alarm.  This  is  well 
understood,  and  the  owners  of  animals  which  have  not  become  accus- 
tomed to  whistles  are  bound  to  submit  to  the  necessities  of  the  case, 
and  if  they  drive  them  where  locomotive  whistles  ore  liable  to  be 
blowD,  they  take  the  risk  upon  themselves,  and  if  any  injury  results 
they  can  have  no  redress.  But  the  rule  should  be  and  is  different 
in  respect  to  whistles  used  upon  factories.  Their  use  is  not  necessary 
at  all,  but  if  used  there  is  no  necessity  for  constructing  them  in  such 
a  way,  aad  using  them  in  such  a  manner,  as  to  alarm  or  frighten 
any  person  or  animal.  All  the  purposes  to  be  attained  by  their  use 
upon  factories  can  be  attained  without  constructing  and  using  them 
in  an  alarming  manner.  It  follows  that  an  unnecessary,  alarming, 
or  frightening  use  of  them,  if  productive  of  injury  to  another,  is 
wrongful,  and  the  proprietors  should  be  holden  responsible  for  the 
injury. 

II.  It  appears  from  the  finding  that  the  whistle  in  this  case  was  a 
compound  or  double  whistle,  combining  a  shrill,  sharp  and  piercing 
sound,  with  one  that  was  grum  and  loud ;  that  the  combined  sound 
was  discordant,  startling  and  terrific^  and  well  calculated  to  frighten 
to  some  extent  horses  of  ordinary  gentleness,  and  had  in  tact  fright- 
ened them  before  at  the  same  place ;  that  at  the  time  in  question 
the  whistle  was  so  blown  ;  and  the  clear  import  of  the  finding  is, 
that  although  the  plaintiff  *s  horse  had  been  excited  by  a  previous 
blast  from  a  passing  railroad  whistle,  he  was  under  the  plaintiff's, 
control,  and  only  became  unmanageable  when  this  ^^  terrific''  blast 
was  blown  from  the  defendants'  whistle  nearly  over  his  head.  The 
injury  was  the  direct  result  of  that  blast. 

III.  There  is  no  principle  known  to  the  law  which  will  justify 
the  defendants  in  the  use  of  such  a  whistle  in  such  a  place.  Their 
right  to  use  a  whistle  must  be  conceded,  but  like  all  other  rights  it 
must  be  so  exercised  as  not  to  endanger  and  injure  others.  It  is  no 
answer  to  say  that  they  did  not  erect  or  blow  the  whistle  for  any 
such  purpose,  or  that  they  had  no  knowledge  that  it  frightened 
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lioneSy  or  that  they  did  not  sappose  it  was  calculated  to  frighten 
fhem.  These  facts,  if  they  existed,  they  were  bound  to  know  or 
anticipate.  When  a  man  exercises  a  particular  right  in  a  particular 
manner  calculated  to  produce  injury  to  another,  he  must  be  held  to 
a  knowledge  of  the  possible  or  probable  consequences  of  his  acS 
and  cannot  be  excused  because  he  did  not  intend  or  expect  those 
<x)nsequences.  It  is  an  elementary  rule  that  every  man  must  be 
presumed  to  intend  the  natural  and  necessary  consequences  of  his 
acts,  and  there  is  nothing  found  in  this  case  which  will  exempt  the 
defendants  from  the  operation  of  that  rule. 

The  superior  court  must  be  advised  to  render  judgment  for  the 
plain  tifEl 

In  this  opinion  the  other  judges  concurred,  except  Park,  J.,  who 
dissented,  and  Sbtmoxtb,  J.,  who  did  not  sit 
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Cl/leer  de  facto — acU  of,  vaUtL 

The  Judgment  of  a  Judge  de  fado  ia  vaUd. 

Jkjk  officer  de  fado  \a  one  whose  acts,  thoagh  not  those  of  a  lawful  officer, 
the  law,  upon  principles  of  policy  and  Justice,  will  hold  valid,  so  far  as 
they  involve  the  interests  of  the  public  and  third  persons,  where  the  daties 
of  tiie  office  were  exercised :  1.  Withoat  a  known  appointment  or  election, 
but  under  such  drcamstances  of  reputation  or  acquiescence  as  were  cal- 
culated to  induce  people,  without  inquiry,  to  submit  to  or  invoke  his  action, 
supposing  him  to  be  the  officer  he  assumed  to  be.  2.  Under  color  of  a 
known  and  valid  appointment  or  election,  but  where  the  officer  has  failed 
to  conform  to  some  precedent,  requirement  or  condition,  as  to  take  an 
oath,  give  a  bond,  or  the  like.  8.  Under  color  of  a  known  election  or 
appointment,  void,  because  the  officer  was  not  eligible,  or  because  there  was 
a  want  of  power  in  the  electing  or  appointing  body,  or  by  reason  of  some 
defect  or  irregularity  in  its  exercise,  such  ineligibility,  want  of  power,  or 
defect  being  unknown  to  the  public.  4.  Under  color  of  an  election  or 
appointment  by  or  pursuant  to  a  public,  unconstitutional  law,  before  the 
«aiiie  is  adjudged  to  be  such.    (See  note,  p.  484.) 
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The  acta  of  an  officer  appointed  and  acting  in  parsnance  of  a  law  are  valid  aa 
the  acts  of  an  officer  de  facto,  eren  thongh  the  law  be  afterward  Judidally 
dedaied  nnconstitntional. 

/  This  waa  an  appeal  from  the  deoision  of  the  city  ooart  of  New 
Haven,  finding  defendant  guilty  on  a  complaint  for  libel  and  breach 
of  the  peaoe. 

The  caption  of  the  record  of  the  judgment  of  the  city  court  was 
as  follows:  ^'At  a  city  court  held  at  the  city  of  New  Haven,  this 
24th  day  of  August^  A.  D.  1871,  present,  Hon.  William  W.  Morse, 
justice  of  the  peace,  acting  judge,  holding  said  court''  In  the 
superior  court  the  following  amendment  to  the  copy  of  the  record 
of  the  city  oourt  was  filed  and  allowed : 

^*  The  judge  of  the  city  court  of  New  Haven,  H.  Lynde  Harrison, 
being  absent,  and  he  not  having  requested,  in  writing,  any  justice 
of  the  peace  residing  m  said  town  of  New  Haven  to  act  in  his  place, 
and  in  the  absence  of  the  judge  of  the  city  oourt  of  the  city  of 
New  Haven,  and  of  a  justice  acting  as  judge  of  said  court  by 
request  and  appointment  of  the  judge,  in  writing;  therefore,  the 
clerk  of  said  city  court  of  New  Haven,  Julius  Twiss,  Esq.,  did 
request,  in  writing,  William  W:  Morse,  a  justice  of  the  peace  resid- 
ing in  said  town  of  New  Haven,  to  act  in  the  place  of  the  judge  of 
•aid  city  court,  which  request  was  as  follows,  to  wit: 

Nbw  Hatsn,  August  15, 187L 
WiUiiAiL  W.  MoBSB,  Esq., 

You  are  hereby  requested  to  appear  and  act  as  judge  of  the  police 
oourt  of  the  city  of  New  Haven,  9^  o'clock  a.  k.,  August  16, 1871, 
in  consequence  of  the  absence  and  disability  of  Judge  Habbisok, 
and  siao  to  act  as  said  judge  until  Judge  HABBisoiir  shall  resume 
his  place,  or  until  Airther  notice. 

Julius  Twiss, 
Olerk  of  the  City  Court  of  New  Haven. 

And  thereupon  the  said  William  W.  Morse,  a  justice  of  the  peace 
for  New  Haven,  residing  in  the  town  of  New  Haven,  did  act  in  the 
absence  of  the  judge  of  said  court,  in  the  place  of  the  judge  of  saig 
court,  August  16, 17, 18,  21,  22,  23,  25  and  26, 1871. 
The  above  and  foregoing  is  a  true  copy  of  record. 
Attest:  Julius  Twiss, 

Clerk  of  said  City  Court  of  New  Havon!^ 
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The  proyirions  of  the  charter  of  New  Haven,  relative  to  the 
mattery  were  as  follows: 

**  The  judge  of  said  city  court  shall  be  appointed  annually  by  the 
general  assembly.  He  shall  take  the  oath  provided  by  law  for  judi- 
cial officers,  and  shall  hold  office  until  the  first  day  of  June  in  the 
year  following  the  year  of  his  appointment,  and  until  anothei  shall 
be  appointed  and  sworn  in  his  stead.''    §  73. 

''In  case  of  the  absence  of  said  judge,  or  of  his  disability  or  in- 
ability to  discharge  the  duties  of  his  said  office,*he  may  request  in 
writing  any  justice  of  the  peace  residing  in  said  town  of  New  Haven 
to  act  in  his  place ;  and  in  case  of  the  like  absence,  inability  or  dis- 
ability of  the  judge  or  justice  acting  as  judge  by  such  request,  with- 
out the  appointment  of  a  justice  in  like  manner  as  aforesaid,  the 
clerk  of  said  court  may  request  in  writing  any  justice  of  the  peace 
residing  in  said  town  to  act  as  judge ;  and,  in  either  case,  said 
request  being  recorded,  such  justice  may  act  as  judge  as  aforesaid, 
snd  shall  have  and  exercise  all  the  jurisdiction  and  powers  conferred 
on  said  judge  until  his  return,  or  such  inability  or  disability  shall 
have  been  removed." 

The  prisoner  moved  to  erase  the  case  from  the  docket  of  the 
raperior  court  for  the  following  reasons: 

FirsL  Becaase  the  court  before  which  he  was  tried  was  an  irreg- 
ular and  pretended  court,  not  holden  by  H.  Lynde  Harrison,  Esq., 
the  only  judge  of  said  court,  but  by  one  William  W.  Morse,  who 
was  never  elected  judge  of  the  same  by  the  general  assembly. 

Second.  Because  said  court  is  a  court  of  Umited  jurisdiction,  and 
if  by  any  means  said  Morse  could  have  authority  to  hold  said  court, 
it  would  be  indispensable  to  show  upon  record  how  he  acquired  such 
authority,  and  particularly  that  he  was  a  justice  of  the  peace  for 
New  Haven  county,  residing  in  the  town  of  New  Haven,  and  that 
said  Judge  Harrison  was  in  some  way  disabled  from  trying  said 
cause  or  holding  said  court;  and  that  said  Morse  had  been  duly  re- 
quested in  writing  to  act  as  judge ;  and  that  said  request  had  been 
dul)  recorded;  and  that  the  disability  of  said  Judge  Harrison  had 
not  been  removed  before  the  trial  of  said  cause. 

The  superior  court  found  the  following  facts,  and  thereupon  re- 
served the  case  for  the  advice  of  this  court. 

The  record  of  the  city  court,  of  which  a  copy  was  allowed  by  this 
eonrt  to  be  filed  on  the  seventh  day  of  the  present  term,  by  way  of 
amendment  of  the  copy  previously  sent  up  by  the  clerk,  was  first 
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completed  by  the  clerk  of  the  city  court  on  the  12th  day  of  Septem- 
ber, 1871,  after  the  filing  of  the  present  motion  to  erase.  Said  clerk 
had  the  following  minutes  written  by  himself,  and  no  other,  to  gaide 
him  in  completing  said  record :  First,  The  following  entry  made  by 
him,  contemporaneously  with  the  occurrences  therein  noted,  in  the 
docket  book  of  the  city  court:  "New  Haven,  August  16,  1871, 
Wm.  W.  Morse,  Esq.,  acting  judge  in  consequence  of  the  sickness 
of  Judge  £La.brison,  by  written  request  from  the  clerk  of  said  court, 
Tulins  Twiss,  clerk,  acted  as  judge  Aug.  16, 17  and  18,  also  Aug. 
21:  ^^f  ^3,  24,  26  and  26."  SecoTid.  The  original  letter  recited  in 
the  amended  copy  of  record,  which  was  preserved  by  the  clerk  in 
.saiL  book  as  a  part  of  the  minutes  from  which  to  complete  the 
^■ecord  in  said  case,  that  being  the  ordinary  course,  but  not  at  that 
time  attached  thereto,  or  to  any  thing  else.  Said  letter  was  never 
copied  at  length  anywhere  on  the  records  of  said  city  court  until  the 
completion  of  the  record  on  the  12th  of  September.  Third.  The 
ordinary  entries  on  the  file  tod  on  the  docket  book  itself,  containing 
the  names  of  the  parties,  the  date  of  trial,  nature  of  complaint, 
judgment  rendered  thereon,  and  notes  of  future  proceedings. 

ff.  Stoddard,  for  State. 

8.  E.  Baldwin,  for  prisoner. 

BuTLBB,  C.  J.  We  do  not  assent  to  the  claim  made  on  behalf  of 
the  State,  that  Mr.  Morse,  when  he  rendered  the  judgment  in  qnes* 
tion,  was  acting  as  a  justice  of  the  peace  with  enlarged  powers.  He 
was  not  called  in,  within  the  intention  of  the  law,  to  hold  Skjustice^i 
court  in  the  dty  court-room,  but  to  hold  the  dty  court  as  consti- 
tuted by  law,  and  as  an  cubing  judge  of  it,  and  he  did  hold  that 
court)  and  that  only.  The  judgment  appealed  from  is  the  judgment 
of  the  city  court  or  a  nullity. 

Nor  do  we  assent  to  the  other  proposition  of  the  attorney  for  the 
State,  that  the  motion  came  too  late.  If,  as  is  here  claimed  to  be 
true,  a  want  of  jurisdiction  appears  upon  the  record,  the  case  may 
be  dismissed  by  the  court  on  motion  of  either  party,  or  its  own 
motion,  at  any  stage  of  the  proceedings.  Id  State  v.  Smith,  cited 
and  relied  upon,  the  want  of  jurisdiction  did  not  so  appear 
The  question  of  jurisdiction  raised  by  the  motion  must  therefore  bi 
met 
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The  defendant  claims  that  the  law  is  unconstitutional,  and 
ftirther  claims  that  the  court  was  not  legally,  if  constitutionally,, 
organized,  because  the  letter  of  the  clerk  calling  in  Mr.  Morse  was 
not  recorded  at  length,  before  he  assumed  the  duties  of  acting 
judge.  Waiving  for  the  present  the  consideration  of  the  first 
claim,  I  am  inclined  to  think  that  the  minutes  which  were  made  in 
the  docket  book  preparatory  to  a  full  record  (which  we  all  know 
and  the  court  have  found  was  in  accordance  with  the  general  prac- 
tice in  our  courts),  were  a  sufficient  record  within  the  spirit  and 
purpose  of  the  law,  for  they  were  in  the  place  and  of  the  character 
which  persons  inquiring  would  expect,  and  were  a  substantial  com- 
pliance with  its  letter.  It  is  not  said  in  terms  by  the  act  that  the 
request  must  be  fuUy  recorded,  and  it  is  only  by  construction  or 
implication  that  we  can  arrive  at  the  conclusion  that  it  should  have 
been  done.  That  implication  may  be  properly  controlled  by  the 
custom  of  our  courts  to  consider  suck  entries  as  substantially 
recordSf  to  be  amplified  thereafter.  But  it  is  unnecessary  to  give,, 
and  I  do  not  give,  a  positive  opinion  on  that  point  for  myself  or 
the  court ;  for  the  defect,  if  it  be  one,  is  a  defect  of  qualification  in 
the  officer,  by  reason  of  an  omission  of  his,  or  of  the  clerk,  and  is 
not  of  a  character  to  prevent  his  acts  from  being  valid  as  the  acts 
of  an  officer  defado,  whether  the  law  under  which  he  was  called 
in  was  constitutional  or  not.    This  will  clearly  appear  hereafter. 

If  the  principle  on  which  Brown  v.  (yConnell  was  decided,  viz., 
that  an  officer  who  exercises  the  duties  of  an  office  under  and  pur- 
suant to  the  provisions  of  an  unconstitutional  law  is  as  to  the  pub- 
lic and  third  persons  an  officer  de  factOy  be  sound,  Mr.  Morse  was 
such  officer,  and  the  judgment  is  valid.  The  principle  was  ques- 
tioned in  the  argument  of  that  case,  and  in  the  dissenting  opinion, 
mainly  on  two  grounds,  viz. :  First,  on  the  ground  that  there  must 
be,  in  order  to  constitute  an  officer  de  fadOy  color  of  election  o. 
appointment  by  the  only  body  which  had  power  to  elect  or  appoint; 
and  second,  on  the  ground  that  a  law  manifestly  unconstitutional 
has  not  even  the  semblance  of  authority,  and  cannot  confer  any 
color  whatever. 

A  third  point  was  made  in  the  dissenting  opinion,  to  the  effect 
that  the  court  was  not  constitutionally  organized,  but  if  any  thing 
more  was  intended  by  that  point  than  that  the  court  was  not  con* 
stitutionally  organized  because  Judge  Merrill  was  not  elected  bj 
the  general  assembly,  it  does  not  deserve  consideraHon.     The  cour 
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ftdtutional  power  of  the  legislature  to  establish  that  or  any  other 
inferior  oonrt  was  not  questioned  in  the  argument  of  that  case,  and 
is  unquestionable ;  and  the  idea  that  the  want  of  a  proytsion  for 
the  election  of  the  judge  by  the  legislature^  or  the  provision  for  his 
election  by  the  common  council,  rendered  the  whole  act  void,  is 
untenable.  A  law  may  be  good  in  part,  and  bad  in  part,  and  now 
that  the  general  assembly  elect  the  judge,  no  one  supposes  that  the 
provisions  of  the  act  which  established  the  court  should  have  been 
re^nacted,  or  are  not  valid ;  or  that  there  was  or  is  any  defect,  in 
that  respect,  in  the  law. 

But  the  first  two  grounds  of  objection  made  in  that  case  do 
deserve  consideration,  and  in  justice  to  the  court  and  the  profes- 
sion I  deem  it  my  duty  to  give  them  a  thorough  ezaminatioD, 
and  to  show  that  beyond  all  question,  Judg6  Hbbbill  in  that  case, 
and  Mr.  Hobsb  in  this,  were  judges  de  facto,  and  their  judgments 
valid.. 

First,  then,  as  to  the  point  that  in  order  to  constitute  an  officer 
d$  facto  there  must  be  color  of  appointment  or  election  by  the  only 
body  which  had  the  power  to  appoint  or  elect  No  authority  was 
cited  for  it  except  an  expression  used  by  Judge  Hikman  in 
Douglass  v.  Wichwire,  19  Conn.  492,  and  quoted  in  State  v.  Bren- 
nan's  Liquors,  25  id.  288.  The  claim  was  that  the  expression  was 
used  as  a  definition  of  that  which  constitutes  an  officer  de  facto. 
The  expression  was  this:  ^^It  is  enough  if  the  officer  acts  under 
color  of  an  election  or  appointment,  by  the  only  body  which  has 
the  power  to  make  ii"    With  reference  to  this,  I  observe : 

1.  That  the  expression  was  an  entire  sentence  in  the  original,  and 
was  not  used  as  a  definition.  It  does  not  in  itself  import  a  general 
rule.  It  may  mean,  and  was  apparently  intended  to  mean,  simplj 
that  it  was  enough  in  the  particular  case  that  the  facts  were  so,  and 
those  of  us  who  knew  the  late  chief  justice  well,  and  his  uniform 
habit  of  confining  himself  to  the  principles  necessary  for  the  decision 
of  a  case,  know  that  nothing  more  was  intended  by  him.  If  the 
words  are  susceptible  of  a  broader  meaning  when  read  in  connection 
with  the  context,  it  can  only  be  '^  that  it  is  enough  in  any  case,''  etc 
They  cannot,  without  violating  every  rule  of  construction,  be  ex- 
tended so  as  to  mean,  as  claimed,  that  it  is  necessary  in  att  cases 
that  color  of  appointment  or  election  must  be  given  by  the  only 
body  who  had  power  to  make  it  The  facts  in  the  case  of  State  v. 
Brenfnarls  Liquors  were  substantially  similar,  and  it  is  obvious  that 
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Judge  Waite  quoted  the  expression  of  Judge  Hinmak,  not  as  a 
compr^hensiye  definition,  but  as  applicable  to  that  case  also.  More- 
over, both  Judge  HimcAN  and  Judge  Waitb  were  members  of  the 
court  when  the  elaborate  opinion  of  Judge  Storbs,  in  Plymouth  ▼. 
FaifU&r,  was  given  three  years  before,  and  concurred  in  it  In  that 
opinion  Judge  Storrs  said:  ''The  rights  of  no  person  claiming  a 
title  or  interest  under  or  through  the  proceedings  of  officers  having 
apparent  authority  to  act  would  be  safe,  if  he  were  obliged  to  exam- 
ine the  legality  of  the  title  of  such  officer  up  to  its  original  source." 
That  was  sound  doctrine,  universally  recognized.  But,  if  it  be  true, 
as  claimed,  that  the  body  making  the  election  or  appointment  must 
possess  competent  power,  a  fact  which  cannot  always  be  expected  to 
appear,  it  is  necessary  that  the  person  dealing  with  an  officer  having 
color  of  an  election  or  appointment  shall  inquire  into  the  compe- 
tency of  the  electing  or  appointing  body,  or  act  at  his  peril.  A 
definition  leading  to  such  a  result  could  not  have  been  intended. 

2.  But  if  it  were  admitted  that  such  a  definition  was  intended,  it 
would  be  entitled  to  no  respect  None  such  is  to  be  found  any- 
where, with  or  without  the  qualification  *^ prima  facU^^  in  any  of 
the  more  than  two  hundred  cases  which  have  been  decided  in 
England  and  this  country  in  respect  to  this  matter.  Such  a  defini  • 
tion  is  directly  in  confiict  with  the  principles  which  underlie  the 
de  facto  doctrine,  and  to  a  strong  and  irresistible  current  of  decisior 
in  England  and  this  country,  commencing  with  the  earliest  case  in 
the  Tear  Books  and  extending  to  the  present  time. ' 

The  first  case  to  be  found  in  the  Tear  Books  was  that  of  Tkt 
Abbe  of  Fountainey  which  was  tried  in  1431.  The  action  was  debt 
on  a  bond  given  by  one  F.,  as  the  abbot  of  the  convent  of  Fonntaine, 
for  supplies  furnished  the  convent.  The  action  was  brought  against 
one  R.  as  his  successor.  The  defendant  pleaded  that  the  abbots  of 
the  order  were  elective ;  that,  before  the  making  of  the  bond,  the 
abbacy  being  vacant  an  election  was  held,  at  which  R  had  twenty- 
four  votes  and  F.  but  eight;  that  F.  procured  himself  to  be  instituted 
and  inducted  by  the  visiting  ordinary,  took  possession  of  the  con- 
vent, held  the  sam'>  wrongfully  as  against  R,  and,  while  so  holding 
wrongfully,  executAd  the  bond.  And,  further,  that  he  was  there- 
after displaced,  ana  R,  the  duly  elected  abbot,  duly  inducted  into 
office.  The  plaintiff  claimed  that  the  plea  was  not  a  proper  plea  lo 
bar,  in  form  or  substance,  and  declined  to  answer  it  The  questioi. 
beard,  therefore,  was  whether  the  plea  was  in  form  and  substanoo  a 
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good  plea  in  bar.  There  was  a  long  and  interesting  discussion,, 
rather  than  argoment,  between  the  four  justices  and  chief  justice 
and  the  counsel  engaged  in  the  case.  Oases  were  put  and  analogies 
drawn  from  various  sources  in  the  law,  and  yarious  opinions  wer» 
expressed  with  more  or  less  certainty  by  the  judges,  but  no  definite 
conclusion  was  arrived  at,  nor  is  it  certainly  known  that  any  decision 
was  ever  made.  The  general  impression  in  the  courts  has  been  that 
the  bond  was  held  good,  and  the  fact  is  so  stated  by  Judge  Storbs 
in  Plymouth  v.  Painter.  But  there  is  no  clear  evidence  of  the  fact 
on  record.  The  case  is  principally  valuable  on  account  of  the  opin- 
ions expressed  by  the  different  judges,  and  which  were  not  dissented 
from.  Among  these  I  find  the  following  by  Babihotok,  Ohief 
Justice : 

**  In  every  case,  if  a  man  be  made  abbot  or  parson  erroneously,, 
and  then  is  removed  for  precontract,  or  for  any  like  matter,  yet  a 
deed  made  by  him  and  the  covenant,  or  by  the  parson  and  the  patron 
and  the  ordinary,  is  good ;  as  if  an  abbacy  or  church  be  vacant, 
and  a  man  who  had  no  right  pretended  to  be  patron,  and  preferred 
one  A,  by  force  whereof  he  is  installed,  and  then  he  is  ousted  by 
legal  process  inasmuch  as  the  patron  had  no  right ;  yet  a  deed  which 
was  made  before  is  good.  But  if  abbey  or  church  be  legally  fuU^ 
and  the  patron  prefer  one,  who  is  instituted  by  the  ordinary,  with- 
out deposing  the  other  by  due  process,  and  the  other  makes  a  re- 
entry and  oust  the  other,  in  this  case  a  deed  made  by  him  who  was 
put  in  possession  wrongfully  is  void,  because  there  was  always 
another  parson,  so  that  the  second  was  only  an  usurper.'^ 

That  statement  of  the  law  by  the  chief  justice  was  not  questioned 
by  the  other  judges  or  the  counsel.  His  object  in  making  it  evidently 
was  to  bring  the  attention  of  counsel  to  the  question  on  which, 
in  his  opinion,  the  case  hinged,  viz. :  Whether  the  election  of  R  by 
twenty-four  votes  made  him  so  presently  abbot  de  jure  that  the 
office  was  legally  fall,  so  that  F.  could  not  be  considered,  for  that 
technical  reason,  an  abbot  de  facto,  by  reason  of  his  installation  and 
possession,  as  some  of  the  judges  were  inclined  to  consider  him. 
The  statement  is  undoubtedly  sufficient  evidence  that  it  was  not 
then  necessary,  to  constitute  an  officer  de  facto,  that  the  person  who 
made  the  appointment  should  have  authority  to  make  it,  but  that, 
if  made  by  a  pretender,  and  the  officer  was  qualified,  took  posses- 
sion of  the  office  and  acted,  he  would  be  a  de  facto  officer  in  respect 
to  the  public  and  third  persons. 
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In  I46I9  on  the  accession  of  Edward  IV,  parliament  declared  the 
pieTions  Henrys  of  Lancaster  usurpers ;  bat,  to  avoid  great  public 
mischief,  also  declared  them  kings  defacto^  and  persons  were  pun- 
ished in  that  reign  for  treason  to  Henry  VI,  not  in  aid  of  the  lawful 
claimant  of  the  crown.    1  Bl.  Oom.  204. 

The  next  case  chronologically  was  that  of  KnotoUs  v.  Luce,  in  the 
Mune  century.  Moore,  109.  In  that  case  two  stewards  were  author- 
ised to  hold  a  manorial  court  jointly,  and  held  it  alone,  and  took  a 
surrender,  and  it  was  held  that  the  surrender  was  good,  for  although 
he  could  not  alone  receive  the  surrender  de  jure,  yet  he  had  suffi- 
cient color  to  constitute  him  an  officer  de  facto.  In  that  case  it  was 
said  by  Makwood,  J.,  in  giving  his  opinion,  that  an  officer  continu- 
ing to  exercise  an  office  after  his  time  had  expired  was  a  good  officer 
ie  fadOf  and  that  where  the  clerk  of  the  lord  of  the  manor  held  a 
manorial  court  without  general  or  especial  authority  from  the  lord 
to  do  so,  he  was  a  good  officer  de  facto  until  disturbed  by  the  lord; 
for  the  tenants  were  not  obliged  to  examine  into  his  authority,  nor 
was  he  compelled  to  give  an  account  of  it  to  them. 

In  the  case  of  (/Brian  v.  K^iivan,  decided  in  1520,  Cro.  Jac.  552, 
a  new  bishop,  instituted  and  put  in  possession  before  the  old  one 
had  been  legally  removed,  was  holden  a  good  bishop  de  facto  as  to 
third  persons.  ^ 

In  Lord  Dacre's  Case,  1  Leonard,  288,  decided  in  1553,  the  servant 
of  the  steward  held  a  manorial  court  without  any  authority,  and 
was  holden  a  good  officer  de  facto,  and  his  acts  valid  as  to  third 
persons. 

In  Leak  v.  Howel,  decided  in  1596,  reported  Cro.  Eliz.  533,  the 
deputy  of  a  deputy  was  holden  a  good  officer  de  facto,  although  the 
deputy  had  no  authority  whatever  to  appoint. 

In  Harris  v.  Jays,  decided  in  1599,  reported  Oro.  Eliz.  G99,  a 
steward  for  one  of  the  manors  of  the  county,  who  could,  ouly  be 
appointed  by  the  lord,  was  appointed  by  the  auditor  and  surveyor 
of  the  county,  without  any  authority  whatever,  and  acted  as  such, 
and  it  was  held  that  he  was  stewar*!  de  facto,  although  he  could  not 
grant  a  copyhold  which  had  escheated,  because  it  was  in  prejudice 
to  the  queen ;  but  that  other  acts  done  by  him  were  good. 

The  case  of  Knight  v.  The  Corporation  of  Wells,  decided  in  1688, 
reported  Luttwych,  156,  was  a  case  where  one  w(«s  legally  elected 
who  was  disquaJified,  and  he  was  holden  an  officer  de  facto. 

The  important  case  of  Parker  v.  Kett  was  decided  in  1693,  and 
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reported  1  Baym*  658,  and  12  Modem,  467.  In  that  case  the 
authorities  were  reviewed  by  Lord  Holt,  and  it  was  again  holdeti 
that  the  deputy  of  a  depnty,  although  his  appointment  was  wholly 
without  authority  of  law  (inasmuch  as  a  delegated  authority  could 
not  be  delegated),  derived  sufficient  color  from  it  to  constitute  him 
an  officer  de  facio.  Lord  Holt,  in  that  case  on  such'  review,  cited 
the  cases  from  Makwood's  opinion  in  Knotoles  v.  Luce,  and  the 
reasoning,  approvingly,  and  gave  the  definition,  which  has  since 
been  adopted  and  prevailed  in  the  English  law,  viz. :  ^^A  steward  de 
facto  is  no  other  than  he  who  has  the  reputation  of  being  such 
steward,  and  yet  is  not  a  good  steward  in  point  of  law.'' 

The  next  case  was  that  of  Rez  v.  Lisle,  which  was  decided  in 
1738.  This  case  deserves  careful  consideration.  There  is  a  brief, 
inaccurate  and  deceptive  report  of  it  in  Strange,  1090,  but  a  very 
full  report  in  Andrews,  163.  The  case  was  quo  warranto  against 
Lisle  at  the  suit  of  the  king,  as  a  pretended  burgess  in  the  town  of 
Christ  Church.  Lisle  was  nominated  by  an  acting  mayor.  Gold  wire, 
and  elected  burgess,  but  it  was  claimed  that  Goldwire  was  not 
mayor,  either  de  jure  or  de  facto,  and  had  no  right  to  nominate. 
It  appeared  that  he  never  was,  in  fact,  elected,  but  pretended  to  be 
so,  was  sworn  in,  and  acted  as  such.  It  also  appeared  that  hquo 
warranto  was  pending  against  him  at  the  time  of  election,  and  that 
the  facts  were  all  known  to  Lisle,  Several  questions  were  made,  of 
which  two  only  are  material.  The  first  was,  whether  Goldwire  was 
mayor  de  facto,  the  second  was,  whether,  if  he  was  such,  the  nomina- 
tion and  election  of  Lisle  were  good. 

Upon  the  first  question,  **  it  was  held  by  the  whole  court,  except 
LsB,  C.  J.,  who  gave  no  opinion  as  to  this  point,  that  Goldwire  was 
not  so  much  as  a  mayor  de  facto.  For,  in  order  to  constitute  a 
mayor  de  facto,  it  is  necessary  that  there  be  some  form  or  color  of 
an  election ;  but  without  this  the  taking  the  title  and  regalia  of  the 
office,  and  the  acting  and  being  sworn  in  as  mayor,  are  not  sufficient 
And  with  this  agrees  The  Abbot  of  Fountaimfs  Case,  Now  here  it 
appears  that  Goldwire  was  never  elected  in  fact ;  and,  although  it 
be  stated  that  he  was  sworn  at  the  leet,  it  does  not  appear  (as  it 
ought)  that  this  was  agreeable  to  the  constitution  of  the  borough. 
And  it  is  not  material  that  he  acted  as  mayor,  as  it  is  found  that  ) 
quo  ivarranto  was  recently  prosecuted  against  him,  pending  which 
the  present  election  was  made,  and  that  he  was  thereupon  adjudged 
to  be  an  usurper.    The  consequence  hereof  plainly  is,  that  the  elec- 
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tion  is  void."  And  Lee,  C.  J.,  said:  ^^In  these  cases  the  proper 
question  is,  whether  the  person  be  an  officer  de  facto  as  to  the  par- 
ticular purpose  under  consideration^  according  to  1  Salk«  96." 

Upon  the  second  point  the  court  said :  ^  By  the  whole  court : 
Supposing  that  Ooldwire  was  a  mayor  de  facto,  yet  the  acts  here 
found  to  be  performed  by  him  are  not  good,  because  they  were  no^^ 
necessary  to  the  preservation  of  the  corporation.  In  these  cases  the 
proper  distinction  is  between  such  acts  as  are  necessary  for  the  good 
of  the  body,  which  comprehend  judicial  and  ministerial  acts,  and 
such  as  are  arbitrary  and  voluntaffy.  The  election  of  the  defendant 
is  of  the  latter  kind.  For  as  the  number  of  burgesses  is  indefinite 
it  doth  not  appear,  nor  is  it  stated,  as  it  should  have  been,  that  the 
choice  of  a  burgess  was  necessary.'' 

The  court  in  continuing  their  opinion  distinguish  that  case  from 
all  others,  using  the  following  language:  '^This  case,  therefore, 
differs  from  those  which  have  been  cited  for  the  defendant,  for  in 
those  either  the  act  was  such  as  the  officer  was  obliged  or  compella- 
ble to  do,  as  in  Palmer,  479,  or  «ucA  in  which  a  stranger  was  cofi- 
eemedy  and  had  a  right  to  or  paid  a  consideration  forP  That  case 
telated  solely  to  the  internal  working  of  a  corporation,  and  the 
prior  cases  to  which  I  have  alluded  were  not  considered  as  appli- 
cable. 

The  material  part  of  the  report  in  Strange  is  as  follows :  ^^  And 
upon  this  state  of  the  case  the  court  were  all  of  opinion  that 
Ooldwire  must  be  taken  to  have  been  a  mere  usurper,  and  that,  in 
order  to  constitute  a  man  an  officer  de  facto,  there  must  be  at  least 
ihe  form  of  an  election,  though  that,  upon  legal  objections,  may 
afterward  fall  to  the  ground." 

'^The  other  point  was  left  undetermined,  as  not  being  necessary 
to  deliyer  any  opinion  upon,  as  it  was  not  pretended  that  the  pre- 
(riding  of  a  mere  usurper  would  do,  and  the  court  had  determined 
that  Goldwire  was  no  more.  But  they  strongly  inclined  that  the 
presence  of  a  mayor  de  facto,  recently  prosecuted,  and  against 
whom  judgment  of  ouster  had  been  obtained,  would  not  be  suffix 
eicnt  to  authenticate  the  defendant's  election.  The  court  gave 
judgment  for  the  king." 

Upon  comparing  this  report  of  Strange  (and  I  have  copied  all 
there  is  of  it  after  the  statement  of  facts)  with  the  extracts  I  have 
given  from  the  full  report  of  the  opinion  of  the  court,  it  will  be 
■een  that  the  report  of  Strange  is  inaccurate  and  deceptive  in  three 


420  OONNEOTIOUT, 


State  T.  Ounoll. 


portionlan.  The  first  is  the  statement,  as  a  general  proposition, 
that  in  order  to  constitute  a  man  an  officer  de  facto  there  must  be 
at  least  the  form  of  an  election.  The  court  said  no  snch  thing. 
They  were  dealing  with  a  case  which  concerned  the  corporation 
only,  and  they  said  that  in  order  to  oonstitnte  a  mayor  de  facio 
there  mast  be  some  form  or  color  of  an  election.  The  proposik'on 
contained  in  Strange  is  a  general  one,  embracing  all  officers,  and 
opposed  to  all  the  cases  before  reported.  The  proposition  of  the 
court  was  confined  to  the  particular  case,  involving  the  staUis  of 
an  officer  of  a  corporation  in  respect  to  the  proceedings  of  the 
corporation,  and  had  no  reference  to  the  public  or  third  persons* 
Moreover,  it  appears  in  Andrews  that  the  court  distinguished  the 
case  from  cases  in  which  strangers  were  concerned  —  an  important 
Cact,  in  respect  to  which  the  report  in  Strange  is  silent 

The  second  misrepresentation  of  Strange  is  that  the  court  all 
agreed  in  that  proposition.  But  the  fact  appears  that  Lbe,  C.  J., 
gave  no  direct  opiuion  upon  the  point,  but  on  the  contrary  said, 
**  in  these  cases  the  proper  question  is,  whether  a  person  be  an  officer 
de  facto  as  to  the  particular  purpose  under  consideration,''  thus 
limiting  the  opinion  to  the  particular  case.  And  that  distinction  is 
sustained  by  an  irresistible  current  of  authority. 

The  third  misrepresentation  is  that  the  second  point  was  left 
undetermined,  whereas  it  was  fully  determined  by  the  whole  courts 
and  it  was  distinctly  held  that,  even  if  mayor  de  facto^  the  election 
was  void,  on  the  ground  that  the  act  concerned  the  corporation 
only,  and  was  not  a  necessary  one. 

I  have  been  thus  particular  about  that  case,  because  it  was  misre- 
ported  by  Strange,  and  related  to  the  internal  affairs  of  a  corpora- 
tion only,  and  not  to  the  public  or  third  persons,  and  is  not,  as  his 
report  makes  it,  in  opposition  to  the  whole  current  of  English 
decisions  before  and  since,  but  outside  of  that  current,  and  because 
the  courts  of  this  country  have  been  mided  by  his  report  into  the 
adoption  of  erroneous  defiuitions  and  conceptions  of  the  subject 
The  case,  however,  as  will  be  seen,  even  as  reported  by  Strange 
does  not  support  the  idea  that  there  must  always  be  competent  or 
prima  facie  power  in  the  ap{>ointing  or  electing  body,  and,  so  far  as 
I  can  discover,  as  reported  by  Strange,  has  never  been  cited  or 
approved  by  any  English  court,  for  any  purpose. 

The  next  case  was  that  of  Rex  n  Bedford  Lovely  decided  in  1805» 
and  reported  6  East,  356.    The  question  in  that  case  was,  whether 
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«  deputy  recording  oflSoer,  who  continued  to  act  after  the  death  of 
his  principal,  waa  an  officer  ds  facto.  The  case  was  carefully  con* 
flidered,  and  Lord  Ellb^bobouoh,  giying  the  opinion  for  the  courts 
disregarding  Rex  y.  Lisle,  and  citing  from  KnowUa  y.  Litce  and 
Parker  y.  Keii  approyingly,  adopted  the  definition  of  Lord  Holt  as 
«  general  one,  and  said,  *^an  officer  de  facto  is  one  who  has  the 
reputation  of  being  the  officer  he  assumes  to  be,  and  yet  is  not  a 
good  officer  in  point  of  law."  The  court  held  the  acts  of  the  deputy 
registrar  to  be  good  until  the  death  of  the  principal  was  kfMvm,  but 
not  afterward. 

There  is  the  later  case  of  Margate  Pier  y.  Hannamy  3  R  &  Aid. 
366,  decided  in  1833,  where  a  justice  was  holden  an  officer  de  facto, 
though  not  properly  qualified,  and  some  still  later  cases  of  disquali- 
fication, but  none  which  inyolyed  the  competency  of  the  appointing 
power,  or  which  contain  a  definition. 

Upon  this  reyiew  of  all  the  material  English  authorities  running 
through  four  centuries,  it  will  be  seen  that  the  idea  that  color  can 
only  be  conferred  by  a  body  or  person  haying  power,  or  prima  facie 
power,  to  elect  or  appoint  in  the  particular  case,  has  neyer  been 
broached  in  England,  but  that  on  the  contrary  it  has  been  holden, 
first,  that  a  parson  presented  by  an  usurping  patron  who  was  wholly 
without  authority  to  present,  was  a  good  parson  de  facto.  Second, 
that  a  clerk  of  a  lord  of  the  manor  holding  a  manorial  court  with- 
out  any  authority  whateyer,  and  denying  color  only  from  his  known 
relation  to  the  lord  of  the  manor  as  a  simple  clerk,  was  a  good 
officer  de  facto.  Third,  so  of  the  seryant  of  a  steward,  holding 
a  manorial  court  without  any  authority  from  the  steward  or  the 
lord.  Fourth,  so  of  the  deputy  of  a  deputy,  to  whom  authority 
could  not  be  delegated.  Fifth,  so  of  the  steward  of  a  manor,  ap- 
pointed, not  by  the  lord  who  alone  had  power  to  appoint,  but  by 
county  officers  who  had  no  authority  whateyer  to  appoint  Sixth, 
a  reaffirmance  of  the  doctrine  that  the  deputy  of  a  deputy  has  suf- 
ficient color  to  make  him  a  de  facto  officer,  by  Lord  Holt,  on  a  full 
reyiew  of  all  the  cases,  in  Parker  y.  Kett,  and  the  following  broad 
and  comprehensiye  definition  giyen,  yiz. :  ^'  A  steward  de  facto  is 
none  other  than  he  who  has  the  reputation  of  being  the  officer  he 
assumes  to  be,  although  he  is  not  such  in  point  of  law."  Seyenthj 
the  adoption  of  Lord  Holt's  definition  by  Lord  Ellekbobouoh 
«nd  a  full  court  of  king's  bench,  as  late  as  1805,  on  careful  consid- 
eration, and  as  applicable  to  all  officers.    And  finally,  the  fa^i  that 
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the  definition  has  never  been  questioned  since  in  England,  and  is 
now  the  mle  there. 

Nor  has  the  idea  eyer  been  suggested  in  this  country  in  any  of  the 
more  than  one  hundred  and  fifty  cases  which  haVe  been  decided 
here,  so  far  as  I  can  discover.  On  the  other  hand,  the  authorities 
which  are  inconsistent  with  it  are  quite  numerous.  Such  are  the 
cases  of  Fmol&r  y.  Bsbee,  9  Mass.  231,  where  the  goyemor  appointed 
an  officer  some  months  before  the  law  creating  the  office  and  author- 
izing the  ap{>ointment  took  effect  That  case  has  been  a  leading 
one  in  this  country,  and  been  recognized  as  authority  in  at  least 
fifty  other  cases. 

Such  also  is  Parker  y.  Baker,  8  Paige,  428,  where  the  goyemor 
appointed  an  officer  without  authority  to  appoint,  and  the  vice- 
chancellor  held  his  acts  void,  and  the  chancellor  reversed  the  decis- 
ion, holding  him  to  be  an  officer  de  facto.  So  in  Nevada,  where 
justices  of  the  peace  were  elective  by  the  county,  and,  no  election 
being  held,  the  selectmen,  without  authority,  appointed  a  justice  for 
the  town  and  the  governor  commissioned  him,  and  his  acts  were 
holden  good  as  those  of  an  officer  ie  facto.  Malleit  v.  Unde  Sam  Co^ 
1  Nev.  188.  Such  also  were  the  following  cases :  Taylor  v.  Skrine^  3 
Brevard,  616 ;  !7%tf  Peoph  v.  White,  24  Wend.  620 ;  The  People  v. 
Kane,  23  id.  414 ;  Oarleton  v.  Tlie  People,  10  Mich.  260 ;  Oocke  v. 
HaUey,  16  Pet.  71;  Commonwealth  v.  McGomhs,  66  Penn.  St 
436 ;  Cl-ark  y.  Commonwealth,  29  id.  129. 

This  review  would  be  imperfect  if  I  did  not  add  that  the  defini- 
tion, irrespective  of  the  idea  that  there  must  be  competent  authority 
in  the  appointing  or  electing  body,  and  as  heretofore  used  in  this 
court,  IS  not  sufficiently  comprehensive  or  accurate.  I  am  aware 
that  it  is  a  prevalent  one  in  this  country,  but  its  introduction  may 
be  traced  to  the  inaccurate  and  deceptive  report  of  Rez  v.  Lisle,  in 
Strange.  It  was  so  introduced  into  our  law  by  Judge  Hosmbr,  in 
MeCaU  v.  Byram  Manufacturing  Co.,  6  Conn.  428,  and  has  been 
retained  because  there  has  been  no  occasion  for  a  particular  examina- 
tion of  the  subject.  It  was  introduced  into  the  State  of  New  York 
in  a  somewhat  singular  manner.  Counsel  in  the  case  of  The  People 
V.  Collins,  reported  7  Johns.  540,  claimed  it  as  a  definition,  and  in 
coimection  with  it,  that  the  acts  of  such  an  officer  were  valid  as  to 
the  public  and  third  persons.  Chief  Justice  Ebkt  expressed  his 
assent  to  the  proposition  as  settled  law.  In  the  opinion  given  in 
the  case*  however,  he  enlarged  upon  the  validity  of  the  acts  of  an 
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officer  de  facto,  bat  said  nothing  abont  the  definition.  At  that 
time  the  definition  was  unknown  to  the  law,  and  it  is  very  evident 
that  the  assent  of  the  ohief  justice,  firom  the  terms  of  it,  had  relation 
to  the  validity  of  the  acts  of  snoh  an  officer,  and  not  to  the  defini* 
tion.  In  Mclnstry  y.  Tanner ,  9  Johns.  135,  the  reporter  in  a  note 
dted  the  proposition  of  connsel  in  People  t.  Oottins,  and  gave  his 
readers  to  understand  that  the  chief  justice  assented  to  the  whole 
proposition.  The  definition  was  subsequently  adopted  in  their 
courts,  but  they  found  it  necessary  to  qualify  it  afterward.  Thus 
introduced,  it  has  been  adopted  by  the  courts  of  other  States,  but 
seyeral  of  them  have  also  found  it  necessary  to  qualify  it,  as  we 
shall  see. 

In  respect  to  this  subject,  as  to  many  others  to  which  the  princi- 
ples of  law  are  to  be  applied,  concise,  general  definitions  are  difficult, 
and  discrimiaation  is  necessary. 

The  de  facto  doctrine  was  introduced  into  the  law  as  a  matter  of 
policy  and  necessity,  to  protect  the  interests  of  the  public  and  indi- 
viduals, where  those  interests  were  involved  in  the  official  acts  of 
persons  exercising  the  duties  of  an  office,  without  being  lawful 
officers.  It  was  seen,  as  was  said  in  KnowUa  v.  LucCy  that  the  pub- 
lic could  not  reasonably  be  compelled  to  inquire  into  the  title  of  an 
ofiicer,  nor  he  compelled  to  show  a  title,  and  these  became  settled 
principles  in  the  law.  But  to  protect  those  who  dealt  with  such 
officers  when  apparent  incumbents  of  offices  under  such  apparent 
circumstances  of  reputation  or  color  as  would  lead  men  to  suppose 
they  were  legal  officers,  the  law  validated  their  acts  as  to  the  public 
and  third  persons,  on  the  ground  that,  as  to  them,  although  not 
officers  de  jure,  they  were  officers  in  fact,  whose  acts  public  policy 
required  should  be  considered  valid.  It  was  not  because  of  any 
quality  or  character  conferred  upon  the  officer,  or  attached  to  him  by 
reason  of  any  defective  election  or  appointment,  but  a  name  or  char- 
acter given  to  his  acts  by  the  law  for  the  purpose  of  validating  thenu 
When,  therefore,  in  civil  cases,  the  public  or  third  persons  had 
knowledge  that  the  officer  was  not  an  officer  de  Jure,  the  reason  for 
validating  the  acts  to  which  they  submitted,  or  which  they  invoked, 
fidled,  and  the  law  no  longer  protected  them.  That  principle  was 
raoognised  and  applied  even  in  Rex  v.  Lisle,  and  particularly  in 
SexY.  Bedford  LeveL 

'  It  should  be  remembered  that  amongst  the  earliest  cases  there  was 
a  diftinct  class  entirely  independent  of  color  derived  from  any  known 
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appointment  or  election,  where  the  law  said  to  the  public  as  a  rule 
of  policy :  '^  If  you  find  a  man  executing  the  duties  of  an  office, 
under  such  circumstances  of  continuance,  reputation  or  otherwise, 
as  reasonably  authorize  the  presumption  that  he  is  the  officer  he 
assumes  to  be,  you  may  submit  to  or  employ  him  without  taking  the 
tr3uble  to  inquire  into  his  title,  and  the  law  will  hold  his  acts  valid 
as  to  you^  by  holding  him  to  be,  so  far  forth,  an  officer  de  facto.  If 
he  has  color  of  appointment  or  election,  and  yet  is  not  a  good  officer 
for  the  want  of  authority  in  the  appointing  power,  or  irregularity  in 
exercising  it,  or  because  there  was  another  lawful  *officer  entitled  to 
the  office^  or  because  the  Incumbent  was  ineligible,  or  had  not  quali- 
fied as  the  law  required,  or  his  term  had  expired,  your  case  is  made 
stronger  by  the  color,  but  that  kind  of  color  is  not  essential  to  your 
protection,  for  you  are  not  bound  to  inquire  to  see  that  it  exists.'' 
So  the  law  has  spoken  in  England  firom  the  first  introduction  of  the 
doctrine,  as  the  cases  abundantly  show.  So  it  speaks  there  now. 
So  it  spoke  in  this  country  until  that  deceptive  definition  was  intro- 
duced from  Strange,  and  so  it  has  since  spoken,  and  the  definition 
been  modified  accordingly,  whenever  a  case  has  arisen  where  the 
policy  on  which  the  law  was  founded  has  made  it  necessary  that  it 
should  so  speak  to  save  the  public  from  mischief  or  individuals  from 
loss. 

Thus,  in  1830,  in  the  case  of  Wilcox  v.  Smtih,  5  Wend.  231,  the 
question  arose  as  to  the  validity  of  an  execution  issued  by  one  who 
was  reputed  to  be  a  justice  of  the  peace,  and  had  acted  as  such  for 
three  years  preceding  the  trial.  For  the  first  year  of  that  time  the 
town  in  which  he  resided  was  a  part  of  the  county  of  Genesee,  for 
the  last  two  it  was  a  part  of  the  county  of  Orleans.  It  was  shown 
that  he  had  not  been  appointed  by  the  officers  of  the  county  of 
Orleans,  nor  did  it  appear  that  he  had  ever  been  appointed  by  the 
officers  of  the  county  of  Genesee.  All  that  was  shown  was,  that  he 
took  the  oath  and  acted  as  a  justice  while  the  town  was  a  part  of 
the  county  of  Genesee.  There  being  no  color  by  election  or  appoint- 
ment shown,  the  oourt  of  common  pleas  charged  the  jury  that  the 
process  issued  by  him  was  void,  as  they  properly  should  have  done 
if  the  definition  from  Strange  was  law.  The  case  v^rent  to  the 
supreme  oourt,  and  they  had  before  them  the  question  whether  thf 
acts  of  an  officer  involving  the  interests  of  third  persons,  where  no 
color  of  election  or  appointment  was  shown,  could  be  validated  or 
not — a  question  which  tested  the  truth  of  the  definition.     The 
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oonrt  held  that  they  could  he,  and  put  it  upon  the  ground  that, 
without  color  of  election  or  appointment,  he  should,  under  the  cir« 
eomfltanoeSy  be  presumed  to  be  an  officer  de  factOj  and  say,  "  The 
mere  claim  to  be  a  public  officer,  and  the  performance  of  a  single  or 
«7en  a  number  of  acts  in  that  character,  would  not  perhaps  consti- 
tute a  man  an  officer  de  facto.  There  must  be  some  color  of  an 
election  or  appointment,  or  an  exercise  of  the  office,  and  an  acquies- 
ixface  on  the  part  of  the  public,  for  a  length  of  time  which  would 
afford  a  strong  presumption  of  at  least  a  colorable  election  or  ap- 
pointment'' 

Another  case,  which  in  like  manner  tested  the  accuracy  of  the  defi- 
nition, arose  in  North  Carolina  in  1844,  and  may  be  found  in  Oil- 
liam  T.  Jteddick,  4  Iredell,  368.  The  question  there  was  whether  a 
deed  of  trust  wasHuly  approved  before  the  clerk,  and  recorded  by  the 
register  of  Gates  county.  It  appeared  that  one  John  Walton  was  duly 
elected  register  in  1829  for  the  term  of  four  years,  that  being  a  statu- 
tory term,  and  there  being  no  provision  authorizing  him  to  hold  over. 
It  further  appeared  that,  without  any  new  appointment  or  a  legal 
rigfit  to  continue  in  the  office,  he  did  continue  to  exercise  the  duties 
of  register  until  1843,  and  until  after  he  recorded  the  deed  in 
'question.  It  was  claimed  that  all  his  acts  after  the  expiration  of 
his  official  term  under  the  original  appointment  were  wholly  void, 
and  therefore  that  the  deed  had  not  been  duly  registered,  and  that 
no  estate  had  passed.  The  court  did  not  attempt  to  hold  that  the 
original  appointment  gave  any  color  to  Walton  during  his  occu- 
pancy of  the  subsequent  terms,  but  held,  upon  broad,  general  prin- 
<npl6s,  that  his  acts  must  be  validated  to  prevent  private  losses  and 
^neral  mischief,  which  the  reporter  embodied  in  the  following  syl- 
labus :  "  The  acts  of  officers  de  facto,  acting  openly  and  notoriously 
in  the  exercise  of  the  office  for  a  considerable  length  of  time,  when 
ihey  concern  the  rights  of  third  persons  or  the  public,  are  valid  as 
if  tiiey  were  the  acts  of  rightful  officers."  The  court  refer  to  a 
inrior  case  in  the  same  volume — that  of  Burke  v.  Elliott  —  in 
which  they  say,  that  there  must  at  least  be  some  colorable  election 
«nd  induction  into  office  ab  origine,  or  so  long  an  exercise  of  the 
office,  and  acquiescence  therein  by  the  public  authorities,  as  to 
afford  the  individual  citizen  a  presumption  strong  that  the  party 
was  duly  appointed,  and  therefore  that  every  person  might  compd 
him,  for  the  legal  fees,  to  do  his  business,  and  for  the  same  reason 
was  bound  to  submit  to  his  authority  as  the  officer  for  the  country 
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^^A  public  office/'  they  say,  ^'is  to  be  supposed  necessary  for  the 
public  service,  and  for  the  oonyenienoe  of  all  the  various  memberg 
of  the  community ;  and  therefore  that  it  will  be  duly  filled  by  the 
public  authority.  When  one  is  found  actually  in  office,  and  openly 
and  notoriously  exercising  its  functions  in  a  limited  districti-  so 
that  it  must  be  known  to  those  whose  official  duty  it  is  to  see  that 
the  office  is  legally  filled,  and  also  that  it  is  not  illegally  usurped ; 
an]  when  this  goes  on  for  a  great  length  of  time,  or  for  a  period 
which  covers  much  of  the  time  for  which  the  office  may  be  lawfully 
conferred,  it  would  be  entrapping  the  citizen  and  betraying  hia 
interests,  if  when  he  had  applied  to  the  officer  de  facto  to  do  his 
business,  and  got  it  done  as  he  supposed  by  the  only  person  who 
could  do  it,  he  could  yet  be  told  that  all  that  was  done  was  void, 
because  the  public  had  not  duly  appointed  that  person  to  the  office 
which  the  public  allowed  him  to  exercise/'  There  again  it  waa 
found  that  the  definition  was  not  sufficiently  broad  and  compre- 
hensive. 

A  similar  case  arose  in  Maine,  in  1S5^,  Brown  v.  Lunt,  37  Me* 
423.  A  justice  of  the  peace,  an  annual  officer,  without  any  legal 
right  to  hold  over,  who  had  been  justice  for  many  years  in  succes- 
sion, was  not  re-appointed,  but  continued  to  act,  and  took  the 
acknowledgment  of  an  important  deed.  The  question  was  raised 
whether  the  act  was  valid  and  the  deed  good.  The  deed  was  exe- 
cuted about  two  years  after  his  term  of  office  expired,  and  the 
court  held  the  acknowledgment  good.  In  an  elaborate  and  learned 
opinion  they  say,  that  an  officer  de  facto  is  one  who  has  the  reputa- 
tion of  being  an  officer  (citing  from  Parker  v.  Kett  and  Bex  v.  Bed^ 
ford  Level),  or  one  who  actually  performs  the  duties  of  an  office 
with  apparent  right,  and  under  claim  and  color  of  an  appointment 
or  election,  or  one  who  exercises  the  duties  of  an  office  with  at 
least  a  fair  color  of  right,  or  an  acquiescence  by  the  public  in  hia 
official  acts,  so  long  that  ho  may  be  presumed  to  act  as  an  officer  by 
right  of  an  appointment  or  election.  The  case  was  sustained  od 
all  these  grounds.  It  was  a  case  where  there  was  sufficient  repu- 
tation, and  sufficient  ground  for  presumption,  but,  in  my  judgment, 
not  a  case  of  color.  It  seems  to  me  absurd  to  say  that  color  from 
election  or  appointment  can  extend  beyond  the  distinct  and  inde* 
pendent  term  for  which  the  officer  was  elected  or  appointed  -— 
beyond  the  term  when  the  election  or  appointment  could  be  opent^ 
tive,  if  legal. 
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These  oases  seem  to  me  sufficient  to  show  that  even  our  definition 
of  a  de  facto  officer,  as  introduced  by  Judge  Hosmbb  from  Strange, 
is  imperfect  and  tends  to  obscure  the  true  character  of  the  doctrine. 
They  are  all  cases  of  usurpation,  without  election  or  appointment 
for  tiie  terms  during  which  the  acts  were  done,  or  color  from  that 
source,  and  sustainable  only  on  the  ground  of  reputation  and 
presumption. 

Doubtless  color  of  election  or  appointment  from  competent 
authority  is  necessary  for  the  protection  of  an  officer  defactOy  when 
he  is  assailed  directly  bidcause  of  his  acts.  And  there  are  other 
distinctions  which  bear  upon  the  relation  of  an  officer,  as  that  he 
cannot  collect  his  fees,  or  claim  any  rights  incident  to  his  office, 
without  showing  himself  to  be  an  officer  de  jure,  but  which  do  not 
bear  upon  the  case  in  hand.  I  will  not  pursue  that  branch  of  the 
subject  any  &rther  than  to  say,  that  we  shall  see  hereafter  that  an 
officer  will  be  protected  in  relation  to  all  acts  done  under  or  pursu- 
ant to  public  law,  before  it  is  judicially  determined  to  be  unoon- 
stitutionai. 

A  definition  sufficiently  accurate  and  comprehensive  to  cover  the 
whole  ground  must,  I  think,  be  substantially  as  follows :  An  officer 
de  facto  is  one  whose  acts,  though  not  those  of  a  lawful  officer,  the 
law,  upon  principles  of  policy  and  justice,  will  hold  valid  so  far  as 
they  involve  the  interests  of  the  public  and  third  persons,  where 
the  duties  of  the  office  were  exercised : 

First,  without  a  known  appointment  or  election,  but  under  such 
circumstances  of  reputation  or  acquiescence  as  were  calculated  to 
induce  people,  without  inquiry,  to  submit  to  or  invoke  his  action, 
supposing  him  to  be  the  officer  he  assumed  to  be. 

Second,  under  color  of  a  known  and  valid  appointment  or  elec- 
tion, but  where  the  officer  had  failed  to  conform  to  some  precedent 
requirement  or  condition,  as  to  take  an  oath,  give  a  bond,  or  the 
like. 

Third,  under  color  of  a  known  election  or  appointment,  void, 
because  the  officer  was  not  eligible,  or  because  there  was  a  want  of 
power  in  the  electing  or  appointing  body,  or  by  reason  of  some 
defect  or  irregularity  in  its  exercise,  such  ineligibility,  want  of  po^er, 
or  defect  being  unsown  to  the  public. 

Fourth,  under  color  of  an  election  or  appointment  by  or  pursu- 
ant to  a  public  imoonstitntional  law,  before  the  same  is  adjudged  to 
be  such. 
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Any  thing  less  oomprehensive  and  discriminating  will,  I  think, 
l>e  imperfeot  and  deceptive  as  a  definition. 

We  come  now  to  the  second  and  more  important  proposition 
adranced  in  Brown  t.  (yOonneU,  to  the  effect  that  ^'a  law  passed 
by.  the  legislature  cannot  hare  color  of  authority,  or  the  semblance 
^f  authority,  unless  it  appears  prima  facie  to  be  law,  and  that  it 
cannot  so  appear  if  it  is  manifestly  repugnant  to  the  constitution ; 
that  a  law  of  doubtful  constitutionality  may  be  presumed  to  be 
constitutional  until  it  is  judicially  decided  to  be  otherwise,  but  that 
« law  manifestly  unconstitutional  is  void  upon  its  face,  and  unable 
to  confer  the  appearance  or  color  of  authority.''  The  inference  to 
be  drawn  from  these  assumptions  necessarily  is,  that  a  manifestly 
unconstitutional  law  is  without  any  force  whatever,  and,  that 
whether  manifestly  unconstitutional  or  not,  and  whether  to  have 
the  appearance  and  force  of  law  or  not,  are  questions  for  the  private 
judgment  of  the  citizen.  If  these  assumptions  were  true  they 
would  dispose  of  this  case,  but  they  are  of  novel  impression,  and 
fundamentally  erroneous.  Every  law  of  the  legislature,  however 
repugnant  to  the  constitution,  has  not  only  the  appearance  and 
semblance  of  authority,  but  the  force  of  law.  It  cannot  be  ques- 
tioned at  the  bar  of  private  judgment,  and,  if  thought  unconstitu- 
tional, resisted,  but  must  be  received  and  obeyed  as,  to  all  intents 
4md  purposes,  law,  until  questioned  in  and  set  aside  by  the  courts. 
This  principle  is  essential  to  the  very  existence  of  order  in  society. 
It  has  never  been  questioned  by  any  jurist  to  my  knowledge.  It  was 
never  questioned  even  by  Mr.  Calhoun  and  his  disciples  that  an 
unconstitutional  law  of  congress,  manifestly  and  palpably  unconsti- 
tutional, had  the  color  and  semblance  of  authority,  and  was  obli- 
gatory upon  the  citizens  of  a  State,  as  citizens  of  the  United  States, 
until  it  was  nullified  by  an  act  of  the  State  legislature,  which  they 
claimed  might  be  done  on  the  ground  that  the  general  government 
was  the  creature  of  a  compact  between  the  States,  and  its  laws 
might  therefore  be  so  nullified  by  action  of  the  State  legislatures. 
Certainly  they  never  asserted  that  a  legislative  enactment  of  a 
State,  having  all  the  forms  of  law,  had  not  the  force  of  law  to  all 
intents  and  purposes  as  against  the  citizen  of  the  State,  however 
repugnant  to  the  State  constitution,  until  set  aside  by  the  courts. 

The  doctrine  that  a  law  of  doubtful  constitutionality  may  be 
piesumed  to  be  constitutional  until  judicially  decided  otherwise, 
and  that  a  law  manifestly  unconstitutional  cannot  be  so  presumed, 
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Has  no  existenoe  as  applicable  to  the  citusen.  There  is  a  rule  of 
judicial  construction  adopted  by  the  courts,  to  the  effect  that  unlesa 
Qie  law  is  clearly  unconstitutional,  or  if  it  is  of  doubtful  consti- 
tutionalitj,  they  will  not  declare  it  unconstitutionaL  But  that  is 
a  rule  of  purely  judicial  construciioHy  and  can  haye  no  other  appli- 
cation. That  rule  has  been  repeatedly  recognized  in  this  court 
Thus  in  Hartford  Bridge  Co.  v.  Union  Ferry  Co.^  29  Conu.  210,. 
Judge  Ellsworth  says :  ''  It  is  howerer  a  well-settled  principle  of 
judicial  construction,  that  before  an  act  of  the  legislature  ought  to 
be  declared  unconstitutional,  its  repugnance  to  the  provisions  or 
necessary  implications  of  the  constitution  should  be  manifest,  and 
free  from  all  reasonable  doubt  If  its  character  in  this  regard  be 
questionable,  then  comity  and  a  proper  respect  for  a  co-ordinate 
branch  of  the  govemment  should  determine  the  matter  in  favor  of 
the  action  of  the  latter.''  It  has  never  been  claimed  to  my  knowl- 
edge before,  that  the  citizen  may  adopt  that  judicial  rule  of  con- 
struction, and  treat  a  law,  if  manifestly  unconstitutional,  as  without 
the  semblance  or  color  of  anthoritv.  It  is  an  instance  of  the  mis- 
application  of  an  unquestioned  rule. 

If  then  the  law  of  the  legislature,  which  creates  an  office  and 
provides  an  officer  to  perform  its  duties,  must  have  the  force  of 
law  until  set  aside  as  unconstitutional  by  the  courts,  it  would  be 
absurd  to  say  that  an  officer  so  provided  had  no  color  of  authonty 
But  on  this  question  we  need  not  reason.  There  is  an  irresistible 
current  of  authority  in  this  country  which  determines  it 

As  early  as  1815  the  question  arose  and  was  settled  in  South 
Carolina.  The  constitution  of  that  State  provided  that  the  judges 
of  the  superior  court  should  be  elected  by  the  legislature  in  joint 
ballot  The  legislature  subsequently  passed  a  law  authorizing  the 
governor  to  appoint  a  judge  to  hold  the  court  temporarily  during 
the  sickness  of  the  judges.  That  law  was  holden  unconstitutionaL 
The  question  subsequently  arose  in  the  case  of  Taylor  v.  Skrine,  ^ 
Brevard,  516,  whether  a  judge  appointed  by  the  governor  under  the 
law,  and  who  held  a  term  pursuant  to  appointment,  was  a  judge  d» 
faetOy  and  it  was  holden  that  he  was,  and  his  judgments  valid. 
The  reasoning  of  the  court  was  sound  and  forcible,  but  I  have  not 
qiace  for  it 

The  question  .subsequently  arose  in  the  circuit  court  of  the 
United  States  in  Mississippi,  and  was  carried  to  and  determined  by 
the  supreme  court  of  die  United  States,  in  Cocke  v.  Halsey^  16: 
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Peters,  71.  By  the  constitution  of  that  State  judges  and  clerks  of 
probate  were  made  electiye  by  the  people.  The  legislature  provided 
by  law,  that  in  case  of  the  disability  of  a  clerk  the  court  of  probate 
inight  appoint  one.  An  elected  and  qualified  clerk  of  one  of  the 
courts  of  probate  left  the  State  for  an  indefinite  period,  and  the 
judge  appointed  another  to  serve  during  his  absence,  and  the  ques- 
tion was  whether  he  was  a  de  jure  clerk,  and  if  not,  whether  he 
was  such  de  facio;  it  being  clidmed  that  the  law  authorizing  his 
appointment  was  unconstitutional.  The  supreme  court  held  him, 
as  to  the  public  and  third  persons,  admitting  the  unconstitutionality 
of  the  law,  a  clerk  ds  facto. 

The  constitution  of  the  State  of  New  York  provides  that  ^'  the 
governor  shall  nominate  by  a  message  in  writing,  and  with  the 
consent  of  the  senate  shall  appoint,  all  judicial  officers  except  jus- 
tices of  the  peace.'*  In  manifest  disregard  of  that  plain  provision, 
the  legislature  passed  a  law  authorizing  the  common  council  of  the 
city  of  Albany  to  establish  a  police  court,  and  appoint  a  police 
judge.  After  a  time  the  constitutionality  of  the  law  in  respect  to 
tiie  judge  was  questioned,  and  the  judge  was  removed  by  a  quo 
warranto  to  the  supreme  court  No  question  was  of  course  made 
on  the  quo  warranto  in  relation  to  the  validity  of  the  acts  of  the 
judge,  but,  in  the  subsequent  case  of  The  Peoph  v.  Whitej  the 
court,  in  reviewing  the  cases  in  relation  to  de  facto  officers,  said: 
''Still  more  recently  we  have  pronounced  judgment  of  ouster 
against  the  police  judge  of  the  city  of  Albany.  The  People  v. 
Kanoy  23  Wend.  414  But  those  who  executed  his  mandates,  while 
he  held  under  the  forms  of  law,  are  as  perfectly  protected  as  though 
there  had  been  no  defect  in  his  title,  and  his  orders  and  judgments 
are  as  valid  and  effectual  as  though  he  were  an  officer  de  jure!* 
That  case  was  ^  ad  idem  **  with  Brawn  v.  (yOonnell 

Another  case  of  substantially  the  same  character.  The  People  v. 
White^  already  alluded  to,  is  reported  in  24  Wend.  520.  There  the 
legislature,  by  a  special  law,  made  the  aldermen  of  the  city  of  New 
York  ex  officio  judges  of  the  oyer  and  terminer.  A  prisoner  was 
convicted  of  murder  before  that  court,  two  of  the  aldermen  sitting 
with  the  other  judges.  Objection  was  made  by  the  prisoner  to  the 
organization  of  the  court,  on  the  ground  that  the  law  authorizing 
the  aldermen  to  sit  was  manifestly  unconstitutional.  But  the  su- 
preme court  held  that  the  aldermen  were  nevertheless  judges  de  facto. 
The  case  was  carried  to  the  court  of  errors,  and  in  that  court  there 
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was  no  dissent  in  relation  to  that  point  of  the  case,  exoept  by  the 
ehanoellor,  and  foor  of  the  seven  members  of  the  court  who  gave 
opinions  expressly  concurred  on  that  point  with  the  supreme  court, 
Htke  two  others  expressing  no  opinion  upon  it.  Senator  Yerplanck, 
the  strongest  man  perhaps  among  them,  covered  the  whole  ground 
by  the  following  paragraph :  '*  Thus,  in  respect  to  the  judicial  char- 
acter of  the  aldermen,  I  agree  with  the  supreme  court  that  the 
aldermen,  whether  constitutionally  or  not,  are  judges  of  the  oyer 
and  terminer — are  so  defado — their  commissions  being  written  in 
the  statute  book,  which  is  to  be  presumed  valid  and  constitutional 
throughout  until  it  is  otherwise  decided  as  to  any  provision.  I  agree, 
therefore,  that  their  acts  as  judges  cannot  be  impeached  subsequently, 
collaterally,  or  by  private  suit,  or  criminal  proceedings  .^igainst 
fhem  as  individuals,  under  any  view  of  their  constitutional  rights." 
Nothing  was  ever  more  clearly,  comprehensively  or  truthfully  ex- 
pressed.   The  case  was  reversed  on  other  grounds. 

The  same  question  arose  in  the  State  of  Michigan,  in  the  case  of 
CbrMon  v.  The  People,  10  Mich.  250.  By  a  provision  of  the  consti- 
tution of  that  State,  the  laws  of  the  legislature  were  to  take  effect, 
and  become  operative  ninety  days  from  the  passage  thereof.  The 
legislature,  on  the  4th  of  February,  passed  an  act  creating  a  new 
county,  and  authorized  the  election  of  county  officers  in  April  en- 
suing. The  officers  were  elected  in  April  within  the  ninety  days, 
and  before  the  law  could  constitutionally  take  effect,  and  they  sub- 
sequently acted  as  such.  The  validity  of  their  acts  was  questioned, 
on  the  ground  that  the  law  was  unconstitutional  and  inoperative, 
inasmuch  as  it  could  not  authorize  an  election  within  the  ninety 
days.  A  majority  of  their  supreme  court  held  that,  however  that 
might  be,  the  officers  had  color  of  title  from  the  law,  and  their  actf 
were  yalid  as  those  of  officers  de  facto. 

The  same  question  arose  in  the  State  of  Pennsylvania,  in  Clark 
T.  Commonwealth^  29  Penn.  St.  129.  The  constitution  of  that  State 
provided,  that  the  State  should  be  divided  into  judicial  districts, 
and  that  the  presiding  judge  of  the  county  court  in  each  district 
4diould  be  elected  by  the  people  thereof.  The  legislature  by  law 
transferred  a  county  fh>m  one  judicial  district  to  another,  during 
the  term  for  which  the  judge  of  the  district  had  been  elected,  and 
the  then  presiding  judge  of  the  district  to  which  the  county  was  by 
law  so  tnmsferred  held  court  in  that  county,  and  a  prisoner  was 
convicted  before  it  of  murder.    It  was  objected,  on  behalf  of  the 
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prisoner,  that  the  act  of  the  legislature  was  equivalent  to  the  ap* 
pointment  of  a  judge  for  that  county,  and  therefore  unconstitutionaL 
The  case  was  carried  to  the  court  of  last  resort^  and  it  was  there 
held  that,  admitting  the  law  to  be  unconstitutional,  the  judge  who 
acted  under  and  pursuant  to  it  was  a  judge  de  fado,  a,^d  the  pris- 
oner could  not  be  heard  to  deny  it 

In  another  and  very  recent  case  in  that  State,  CbmmonweaUh  t. 
McOombs,  56  Penn.  436,  the  question  whether  an  unconstitutional 
act  of  the  assembly  was  snfQcieut  to  give  color  of  title,  and  consti- 
tute an  officer  appointed  by  and  acting  under  it  an  officer  de  fado, 
again  came  up,  and  was  again  determined  in  the  affirmative.  Judge 
Stbokg,  now  of  the  supreme  court  of  the  United  States,  gave  the 
opinion  of  the  court  and  said :  '*  When  he  who  is  exercising  the 
duties  of  an  office  is  acting  under  the  apparent  authority  of  an  act 
of  assembly,  his  title  to  the  office  is  not  to  be  assailed  collaterally* 
This  I  understand  to  have  been  again  and  again  decided.  An  act 
of  assembly,  even  if  it  be  unconstitutional,  is  sufficient  to  give  color 
of  title,  and  an  officer  acting  under  it  is  an  officer  de  fcuioP  This 
case  was  decided  as  late  as  1867,  and  states  the  proposition  as  one 
which  has  been  frequently  decided. 

These  seven  cases  are  idl  that  I  can  find  which  bear  directly  upon 
the  point  There  is  a  large  class  of  cases  where  the  appointees  were 
ineligible  under  the  constitution,  yet  held  officers  de  factOy  some  of 
which  were  appointed  by  the  legislature,  and  their  appointments 
holden  yoid,  but  they  are  not  so  directly  in  point  as  those  I  have 
dted.  Those  seven  cases,  all  decided  since  1814,  are  all  in  jioint, 
are  all  one  way,  and  unopposed  by  any  conflicting  decision.  They 
were  all  cases  of  manifest  repugnancy,  and  they  form  a  body  of 
authority  resting  on  fundamental  principles  quite  sufficient  to  sus- 
tain the  decision  of  the  court  in  Bratofi  t.  (yOonnett,  and  that  must 
control  this  part  of  the  case. 

The  question  whether  the  act  under  which  the  justice  held  the 
dty  court  was  constitutional  or  not,  we  do  not  think  proper,  under 
the  circumstances,  to  decide.  As  he  was  clearly  a  judge  de  /ado,  a 
decision  of  the  question  is  not  necessary,  and  it  has  not  been,  and 
should  not  be,  the  practice  of  this  court  to  decide  upon  the  consti- 
tutionality of  an  act  of  the  general  assembly  unnecessarily,  nor 
without  full  and  exhaustiye  argument  Such  argument  we  have 
not  heard  in  this  case — the  question  being  scarcely  alluded  to  on 
behalf  of  the  State.    Moreoyer,  there  is  a  cotemporaneous  exposition 
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Mid  practioe  in  relation  to  the  subject  peculiar  to  this  State,  and 
other  existing  laws,  which  render  the  question  one  of  grave  import- 
ance. 

The  constitution  provides  specifically  for  two  courts — a  supreme 
and  a  superior  court — and  for  the  election  of  judges  for  each.  Yet 
in  the  first  judiciary  act  which  was  passed  under  the  constitution, 
and  with  the  concurrence  of  many  of  the  men  who  framed  it,  the 
judges  of  the  supreme  court  were  made  ex  officio  judges  of  the  supe- 
rior court,  and  that  provision  remained  in  force  unquestioned  from 
1821  until  the  courts  were  reorganized  in  1855.  Prior  to  1855,  no 
judges  of  the  superior  court  were  elected  distinctively  as  such,  and 
those  courts  were  held  by  the  supreme  court  judges,  ex  officio,  and 
by  their  own  allotment 

In  like  manner  in  the  first  judiciary  act  succeeding  the  adoption 
of  the  constitution,  the  county  courts  were  authorized  to  be  holden 
in  part  by  justices  of  the  peace,  when  two  of  the  judges  were  dis- 
qualified, and  entirely  by  justices  when  all  of  the  judges  were  dis- 
qualified. So  the  law  in  relation  to  the  county  court  stood  so  long 
as  that  court  was  oiganized  with  three  judges,  and  until  1838. 
After  the  number  of  judges  of  that  court  was  reduced  to  one,  and 
county  commissioners  appointed  to  perform  its  local  duties,  in  1839, 
a  law  was  passed  providing  that  the  place  of  the  judge  should  be 
supplied  when  necessary  by  the  county  commissioners,  with  such 
justices  of  the  peace  as  they  should  select  In  case  a  commissioner 
was  disqualified  to  dt,  the  judge  of  the  court  was  authorized  to 
select  a  justice  of  the  peace  to  preside  in  his  place.  If  the  judge 
and  all  the  commissioners  were  disqualified,  it  was  provided  that 
the  court  should  be  holden  by  three  justices  of  the  peace  selected 
by  the  sherifll  The  county  court  was  reorganized  in  1841  by  the 
i^pointment  of  three  judges  for  the  entire  State,  and  the  provision 
that  the  county  commissioners  should  hold  a  court,  when  the  judgo 
assigned  to  hold  it  should  be  disqualified,  was  retained. 

Soy  laws  providing  that  the  duties  of  the  judge  of  probate  when 
flie  office  was  vacant,  or  the  judge  disqualified,  should  be  perform^ 
by  the  judge  of  an  adjoining  district,  and  laws  authorizing  him  to 
call  in  originally  justices  of  the  peace,  and  since  a  judge  of  the 
eounty  or  superior  courts  to  aid  in  the  trial  of  disputable  cases,  have 
in  some  form  existed  since  1716.  And  now  we  have  alaw  also  author- 
izing this  court  to  be  filled  up,  in  case  of  vacancy  or  disability,  by 
aalling  in  judges  of  the  superior  court,  and  many  cases  have  been 
Vol.  IX.— 66 
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decided  by  this  court  when  so  oonstitated  in  port  within  the  last 
three  jears,  which  would  be  Feversible  on  error,  if  the  law  is  ancon* 
stitational.  A  decision  which  may  oyerturn  a  system  of  laws  by 
which  all  our  courts,  including  this,  are  filled  up  in  cases  of  emer- 
gency, should  not  be  lightly  made. 

Tjooking  then  to  the  general  practice  which  existed  in  telation  to 
the  manner  of  filling  the  courts  in  cases  of  yacancy  or  disabilifyi 
from  an  early  period  in  the  history  of  the  State,  and  to  the  ootem* 
poraneous  and  continued  adoption  of  the  practice  under  the  con* 
stitiition ;  to  the  fact  that  a  decision  of  the  question  may  reach  all 
the  courts  of  the  State,  and  that  it  has  not  been  ftilly  aigued ;  and 
the  fact  that  the  decision  of  the  question  is  unnecessary  in  the  case, 
for  that  the  justice  must  be  holden  to  haye  been  a  judge  (fe/ocfo, 
and  his  judgment  yalid  in  any  eyent,  we  deem  it  our  duty  to  leaya 
the  question  undecided. 

In  this  opinion  Gabpbntbb,  Fostbb  and  Sbyxoub,  JJ.,  con- 
curred. Pabk,  J.,  concurred  in  tbe  result^  but  dissented  from  the 
yiews  expressed  by  the  court  in  reyiewing  the  case  of  Brawn  y. 
(yOonnell 
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(SB  Oomi.  OT.) 

BoAtmhI — eommutaiUm  ikkii, 

PlilBtUr  pnvohMed  a  eommatatlon  ticket,  entitling  him  to  ride  oyer  defondaats' 
rand  between  New  York  and  Weetport  for  the  period  of  n  jeer  apon  eer* 
tein  oonditionB.  One  of  theee  conditions  was  that  the  ticket  shoold  be 
^hown  to  oondnctors  when  requested  or  when  reqaiied  by  the  roles  of  the 
companj.  The  rales  of  the  company  reqoired  commnters  to  show  tlieir 
tlekets  to  condactors  when  required.  During  the  term  ooyered  bj  the 
tiekei»  while  plalntUT  was  riding  oyer  defendants'  road  between  Nrw  Tork 
and  Westport,  he  was  requested  by  the  conductor  to  show  his  ticket. 
The  plalntur  had  the  ticket  upon  his  person  but  was  unable  to  find  it  and 
■o  mformed  the  conductor.  The  conductor,  knowing  him  to  be  a  eommQter. 
demanded  of  plaintiff  his  fare  for  the  trip,  and  on  refusal  to  paj,  ejected 
him  from  the  car.    Held,  that  plaintiff  was  entitled  to  a  isasnnsMe  tfane  Is 
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j^rodaoe  his  tleket,  and  that  his  failnie  to  prodace  it  was  not  sach  a  breadi 
of  the  contract  as  to  justify  defendants  in  resdndiog  it,  and  that  therefore 
defendants  were  liable. 

Tbesparb  on  the  case  for  the  ejection  of  plaintiff  from  defendants' 
ear.  The  court  below  granted  a  nonsuit  and  the  plaintiff  appealed. 
The  opinion  states  the  case. 

.  7%amp9anj  for  plaintiff  in  error. 

Child,  for  defendants  in  error. 

Pabk,  J.  We  think  there  is  manifest  error  in  the  decision  of  the 
CQnrt  below  in  refusing  to  set  aside  the  nonsnit  that  had  been 
ordered  by  the  court  Some  time  in  the  month  of  December,  1868; 
the  plaintiff  purchased  of  the  defendants  a  commutation  ticket, 
which  conferred  upon  him  the  right  to  ride  in  the  cars  upon  the 
de^ndants*  railroad  from  the  town  of  Westport  to  the  city  of  Kew 
York,  during  the  year  1869,  upon  certain  conditions.  One  of  the 
conditions  was,  that  the  ticket  should  be  shown  to  conductors  when 
requested,  or  when  required  by  the  rules  of  the  company.  One  of 
tb|B  company's  rules  in  force  during  the  year,  and  the  only  one  that 
it  is  important  to  consider,  was  as  follows:  ^'  Commuters  will  show 
their  tickets  to  the  conductors  in  the  same  manner  as  other  passen- 
gers, when  required.**  One  of  the  conditions  in  the  receipt  signed' 
by  the  plaintiff  at  the  time  he  received  his  commutation  ticket 
from  the  defendants  was  to  this  effect:  ^  The  commutation  ticket  is 
to  be  shown  to  conductors,  and  wheneyer  otherwise  required  by  the 
rules  of  the  company,  in  the  same  manner  as  are  other  passenger 
tickets.*' 

On  the  24th  day  of  May,  1869,  the  plaintiff  entered  the  cars  of 
the  defendants  at  the  city  of  Kew  York,  to  ride  oyer  the  defendants* 
road  to  his  home  in  Westport  When  the  train  was  about  four 
miles  from  the  city  the  conductor  of  the  train  requested  the  plain- 
tiff to  show  his  ticket  The  plaintiff  had  his  ticket,  but  was  unable 
to  find  it  at  the  time,  and  so  informed  the  conductor.  The  con- 
ductor knew  that  the  plaintiff  was  a  commuter,  and  that  the  time 
mentioned  in  the  ticket  had  not  expired,  but,  acting  in  accordance 
with  the  instructions  of  the  defendants,  he  demanded  of  the  plain- 
tiff his  £Effe  for  the  trip,  and  told  him  that  unless  he  paid  it  he 
should  eject  him  from  the  train.    The  plaintiff  refused  to  pay  the 
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fare,  on  the  ground  that  he  had  his  ticket  bnt  was  unable  to  find  it^ 
and  had  paid  his  fare  by  the  purchase  of  the  ticket  Theieupon 
the  conductor  stopped  the  train  and  ejected  the  plaintiff  from  the 
cars.  During  the  morning  of  that  day  the  plaintiff  rode  to  New 
Fork  on  his  ticket,  and  at  night  when  he  retired  it  was  found  upon 
his  person.  These  are  the  principal  facts,  and  we  think  they  show 
that  the  defendants  broke  their  contract  with  the  plaintiff  in  eject- 
ing  him  from  the  train  at  the  time  it  was  done.  When  the  con* 
ductor  requested  the  plaintiff  to  produce  his  ticket,  it  happened  to 
be  mislaid.  The  plaintiff  was  entitled  to  a  reasonable  time  to  find 
it  The  contract  required  him  to  show  his  ticket  to  the  conductor^ 
bnt  he  was  not  bound  to  do  it  immediately  when  requested.  The 
conductor  knew  the  plaintiff  was  a  commuter,  and  the  only  ques- 
tion in  his  mind  was  whether  the  plaintiff  would  be  able  to  produce 
his  ticket  The  plaintiff  informed  him  that  he  had  it,  but  waa 
unable  to  find  it  because  it  was  mislaid.  Under  such  ciroumstanoea 
the  plaintiff  was  entitled  to  ride  as  long  as  there  was  any  reasonable 
expectation  of  finding  it  during  the  trip.  Had  a  reasonable  tinfe 
been  allowed  him  to  find  it,  undoubtedly  it  would  have  been  founds 
for  it  was  upon  his  person,  and  dropped  firom  his  garments  when  he 
undressed  himself  to  retire  that  night  The  case  is  unlike  that  of 
Downs  T.  New  York  £  New  Haven  R.  R.  Co^  36  Conn.  287.  There 
the  plaintiff  had  left  his  ticket  at  home,  and  so  informed  the  con* 
ductor.  The  ticket  could  not,  by  possibility,  be  produced,  and  the 
plaintiff  knew  it,  and  so  did  the  conductor.  Delay  in  that  case 
would  have  been  of  no  avaiL  The  fact  was  certain.  The  case  here 
is  directly  the  opposite  of  that  in  this  important  respect 

Again,  in  the  case  of  Downs  there  was  an  express  stipulation  in 
the  contract  that  he  should  pay  his  fare  for  the  trip  if  the  ticket 
should  not  be  shown  to  the  conductor  when  requested.  Here  there 
was  no  such  stipulation.  It  is  true  the  contract  required  the  plain- 
tiff to  show  his  ticket  to  conductors  when  requested  by  them,  or 
when  required  by  the  rules  of  the  company,  but  it  may  well  be 
questioned  whether  the  breach  of  such  a  condition  in  the  contract 
gave  the  defendants  the  right  to  eject  him  from  the  train,  whea 
they  knew  through  their  conductor  that  he  was  a  commuter,  and 
knew  that  his  inability  to  produce  the  ticket  arose  simply  from  the 
foot  that  his  ticket  was  mislaid.  In  the  case  of  Downs  the  trip  was 
firtually  excepted  from  the  operation  of  the  ticket  by  the  expresa 
ttipulation  in  the  contract  to  pay  fare  for  the  trip  if  the  ticket 
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ehonld  not  be  prodnoecL  The  case  was  the  same  as  it  would  have 
been  if  the  contract  had  declared  in  express  terms  that  the  ticket 
should  apply  only  to  cases  where  it  was  produced,  and  all  other 
oases  should  be  excepted  from  its  operation.  Downs,  therefore,  was 
nothing  more  than  a  common  passenger  on  the  train,  without  a 
common  passenger  ticket,  and  was  liable  to  be  dealt  with  as  a  com* 
mon  passenger.  But  here  the  contract  embraced  the  trip  as  much 
as  it  did  any  other  trip  that  the  plaintiff  might  make  on  the  road. 
The  plaintiff  agreed  to  show  his  ticket  in  like  manner  with  other 
passengers.  This  was  required  in  order  that  the  conductor  might 
know  that  he  was  a  commuter.     But  the  conductor  knew  the  fact 

The  production  of  the  ticket  under  such  circumstances  was  the 
merest  formality.  Suppose  the  plaintiff  had  agreed  with  the  de- 
fendants that  he  would  show  his  ticket  to  the  conductor  three  times 
during  each  passage  over  the  road,  and  on  the  trip  in  question  he 
had  shown  his  ticket  twice  to  the  conductor,  but  when  required  the 
third  time  to  produce  it  the  ticket  happened  to  be  mislaid.  Sup- 
pose the  conductor  should  distinctly  remember  that  the  ticket  had 
been  twice  produced,  and  the  production  of  it  the  third  time  would 
giye  him  no  needful  information.  Would  the  defendants  be  justi- 
fied in  ejecting  him  from  the  train  without  an  express  stipulation 
in  the  contract  that  the  plaintiff  should  pay  the  fare  of  the  passage 
unless  the  ticket  should  be  three  times  produced?  We  think  not 
So  we  think  here.  There  must  be  something  more  than  the  merest 
technical  breach  of  the  contract,  in  order  to  justify  the  defendants 
in  rescinding  it  so  ikr  as  it  applied  to  the  trip,  and  treating  the 
plaintiff  as  a  trespasser  upon  the  train. 

We  have  made  no  allusion  .to  the  order  that  was  passed  by  the 
defendants  in  January  after  the  plaintiff  purchased  his  ticket  That 
order  has  no'  application  to  the  case,  for  it  is  obvious  that  the  de- 
fendants could  not  at  that  time  add  new  conditions  to  the  plaintiff's 
contract  That  order  was  in  force  when  Downs  made  his  contract 
with  defendants,  and  it  was  an  important  consideration  in  the 
decision  of  that  case. 

Again,  we  think  on  another  ground  that  the  plaintiff  made  out  a 
prima  facie  case  against  the  defendants.  The  plaintiff  was  ejected 
from  the  train  at  Ilarlem,  which  was  not  a  station  on  defendants' 
road.  Conceding  that  under  the  circumstances  we  have  detailed 
the  defendants  had  the  right  to  eject  the  plaintiff  from  the  train, 
we  think  they  had  no  right  to  do  it  elsewhere  than  at  some  regular 
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station  on  the  road.  Any  role  or  regalation  of  the  defendants  that 
requires  or  allows  such  an  aot  to  be  done  between  stations  to  a  peiv 
son  in  the  condition  of  the  plaintiff,  thus  snbjeoting  him  to  the 
trouble  and  expense  of  going  a  number  of  miles  in  order  to  take 
another  train,  savors  too  muoh  of  yindictiYeness  to  be  reasonable. 
We  haye  no  hesitation  in  saying  that  such  a  rule  is  unreasonable^ 
and  is  therefore  Toid  so  far  as  it  applies  to  a  case  like  the  one  und^ 
consideration.  We  say  this  without  reference  to  the  statute  of 
1867.  Whether  the  statute  applies  to  the  case  or  not  we  leaye  unde- 
termined. 

For  these  reasons  we  think  there  is  maniflBst  error  in  the  judg- 
ment of  the  court  refiising  to  set  aside  the  nonsuit  that  had  been 
ordered  in  the  cassb 

In  this  opinion  the  other  judges  oonoaned. 
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Hffhi  of  aeii4m, 

PlAlntlfr  delivend  to  defendant,  for  transportaticm,  goods  mnrked  for  a  polal 
bejond  its  line,  and  received  a  bill  of  lading  providing  that  the  goods  would 
be  forwarded  to  defendant's  terminal  station.  The  goods  were  so  forwarded 
and  were  stored  in  defendant's  warehouse  where  thej  were  destfo/ed.  In 
an  action  to  recover  their  value,  hM,  (1)  That  evidence  was  admiiisible  to 
show  that  plaintiff  gave  directions  as  to  delivering  the  goods  to  the  succeed- 
ing carrier,  and  that  he  had  been  accustomed  to  give,  and  the  defendant  to 
eomplj  with,  similar  instructions ;  (3)  That,  these  facts  being  proved,  the 
defendant's  liability  as  carrier  continued  until  such  delivery  to  the  succeed- 
ing carrier;  (8)  That  the  action  was  well  brought  1^  the  ooudgnor,  though 
title  to  the  goods  had  passed  to  the  consignee. 

AoTiOK  to  reooyer  the  yalne  of  flour. 

The  plaintiff  alleged  that,  in  September,  1868,  he  delivered  to  the 
defendant,  common  carrier,  at  Johnson's  Greek,  Wisconsin,  flour, 
and  received  therefor  a  bill  of  lading  in  which  the  floar  was  specified 
•8  ^'100  barrels  flonr,  marked  to  Harvey  Scudder  ft  Oo.,  Boston,  to 
be  forwarded  to  Chicago  station  upon  the  terms  and  conditions  of 
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the  published  tariff.'*  The  plainikiff  alleged,  further,  that  it  was 
the  uniform  custom  of  said  company,  in  transporting  like  gooda 
destined  for  a  point  beyond  its  line,  to  deliver  them  to  a  succeed- 
ing  carrier;  that  in  his  case  it  had  been  the  usage  for  him  to  direct 
to  what  succeeding  carrier  to  deliyer  goods  so  shipped,  and  that 
defendant  had  always  complied;  that  in  this  case  he  directed  the 
goods  to  be  delivered,  at  Chicago,  to  a  carrier  by  water,  but  that» 
through  defendant's  negligence,  the  flour  was  not  so  delivered^  bat 
was  destroyed  while  in  defendant's  possession.     . 

The  defendant  answered  that  the  flour  was  safely  transported  to 
defendant's  station  in  Chicago,  and  placed  in  defendant's  warehouse^ 
where  it  was  consumed  by  flre  without  defendant's  negligence;  and 
that,  by  the  laws  of  Illinois,  defendant's  liability  as  carrier  ceased 
when  the  property  was  thus  warehoused. 

At  the  trial,  plaintiff's  evidence  tended  to  show  that  he  had  been 
in  the  habit  of  shipping  flour  over  defendant's  road  to  Boston; 
that  he  was  accustomed  to  give  defendant's  local  agent  instructions 
by  what  route  to  forward  it  from  Chicago,  which  instructioni 
defendant  had  been  the  habit  of  following;  that  in  this  case  he 
directed  defendant's  local  agent  at  Johnson's  Creek  to  have  the 
flour  forwarded  from  Chicago  by  lake ;  that  the  freight  was  invari- 
ably collected  at  the  end  of  the  route,  and  that  the  flour  was  ^sold 
to  arrive  "  in  Boston.    To  all  which  evidence  defendant  objected. 

Defendant  read  in  evidence  the  decisions  of  the  supreme  court  of 
Illinois,  in  Ricfiards  v.  Tlie  Michigan  Southern  ft  N.  L  R.  R.  Co.; 
Davis  V.  The  Same;  and  Porter  v.  Tlie  Chicago  d  Rock  Island 
R.  R.  Co.,  20  III.  404-412,  to  the  effect  that,  under  the  law  of 
Illinois,  the  liability  of  a  railroad  company,  as  a  common  carrier, 
ceases  when  the  goods  have  arrived  at  the  end  of  its  route  and  been 
warehoused,  and  that  the  company  is  not  bound  to  give  notice  of 
the  arrival  of  the  goods  to  the  succeding  carrier. 

Defendant  also  introduced  evidence  tending  to  show  that  the 
flour  arrived  at  Chicago  on  the  night  of  September  11,  and  was 
stored  in  defendant's  warehouse;  and  that  the  warehouse  with. its 
contents  was  destroyed,  without  defendant's  negligence,  on  the 
night  of  the  13th  September.  That  it  was  defendant's  custom,  at 
to  freight  arriving  at  Chicago  over  its  line  and  destined  to  a  point 
beyond,  to  unload  the  property  into  its  warehouse  and  to  place  it  in 
a  particular  portion  of  said  warehouse  set  apart  for  such  particular 
Creight;  that  it  was  then  delivered  to  one  Huntoon,  who  owned 
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teams  and  hordes  and  was  engaged  in  the  business  of  common  car- 
rier in  Chicago ;  that  it  was  the  custom  of  one  of  the  officers  of 
the  company  to  notify,  each  morning,  said  Hnntoon  of  what  freight 
bad  arriyed  for  him  to  transfer;  that  charges  on  said  freight  were 
collected  from  him,  that  he  assumed  the  safe  deliyery  of  the  prop* 
erty  to  the  succeeding  carrier,  and  that  defendant  held  him  to  a 
strict  accountability  for  the  safe  delivery  of  property  intrusted  to 
his  care. 

The  court  instructed  the  jury:  L  That  if  the  plaintiff's  eri* 
deuce  as  to  the  course  of  business  between  him  and  defendant  was 
true,  then  defendant's  liability  as  a  common  carrier  would  continue 
until  the  succeeding  carrier  had  been  notified;  2*  That  that  branch 
of  defendant's  corporation  existing  under  the  law  of  Wisconsin  was 
a  resident  of  that  State,  and  the  contract,  having  been  made 
between  citizens  of  that  State  and  in  part  to  be  performed  ihere^ 
was  not  subject  to  the  laws  of  Illinois. 

Judgment  was  entered  on  a  verdict  for  the  plaintiff^  and  defend- 
ant appealed. 

Enas  di  HaUi  for  appellant 

Orton  di  Mulberffer,  for  respondent. 

DixoK,  0.  J.  It  was  not  error  to  receive  evidence  as  to  the  prao* 
tice  of  shippers  in  giving  directions,  and  the  usage  of  the  company 
in  complying  with  those  directions,  in  forwarding  goods  consignedf 
•as  the  goods  in  question  were,  from  Chicago  to  their  place  of  desti- 
nation,  by  delivering  them  to  the  next  carrier  in  the  line  of  trans- 
portation  directed.  The  bill  of  lading  was  silent  upon  that  subject^ 
and  it  was  not,  therefore,  testimony  to  vary  or  contradict  it  It  was 
consistent  with  the  bill  of  lading  that  such  should  have  been  the 
4igreement  or  intention  of  the  parties.  The  bill  contained  nothing 
to  the  contrary — no  express  provision  on  the  subject,  and  none 
from  which  any  different  agreement  or  intention  was  to  be  implied. 
It  merely  provided  that  the  goods  were  to  be  forwarded  from  John* 
«on's  Creek,  the  place  of  delivery  to  the  company,  to  Chicago 
station,  but  what  next  was  to  be  done  with  them  it  did  not  say.  It 
was  fairly  to  be  inferred  from  the  face  of  the  bill  (it  appearing 
thereon  that  the  consignees  resided  in  Boston  and  not  at  Chicago), 
4W  well  as  from  the  nature  of  the  transaction,  that  the  goods  were  to 
Vol.  IX.— 66 
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be  transferred  by*the  company  or  its  agents,  from  Chicago  station 
and  delivered  to  some  other  connecting  carrier,  to  be  tnuisported 
thence  to  Boston  or  oyer  snch  carrier's  route  in  that  directioh* 
Such,'  we  think,  was  the  fair  and  reasonable  inference  from  the  bill 
of  lading  itself;  but  if  not,  then  certainly  it  was  not  open  to  the 
opposite  inference,  that  the  parties  agreed  or  intended  that  the 
goods  were  to  be  transported  only  to  Chicago  station,  and  there 
deposited  until  called  for  by  the  consignees  or  some  agent  of  the 
consignees  or  shipper,  and  by  him  or  them  to  be  taken  and  again 
put  in  course  of  transit  to  their  place  of  destination.  And  the 
latter  must  haye  been  the  inference  from  the  language  of  the  bill, 
in  order  to  have  excluded  the  testimony  on  the  ground  atated  by 
counsel.    The  testimony  was  properly  admitted. 

And  these  considerations  likewise  disprove  the  second  poeition 
taken  by  counsel  for  the  company,  which  is,  that  the  contnot  only 
required  the  company  to  transport  the  goods  to  Chicago  and  theie 
deposit  them  in  its  warehouse,  and  that  when  it  had  done  so,  its 
duties  as  carrier  ended,  and  it  was  thenceforth  liable  in  the  capacity 
of  warehouse-keeper  merely.  In  view  of  the  evidence,  which  was 
properly  received,  as  well  as  of  the  bill  of  ladings  this  oonstmotion 
seems  quite  inadmissible.  And  the  testimony  of  the  oompaay^a 
agents  at  Chicago,  introduced  by  the  company,  also  shows  that  such 
was  not  their  understanding  of  the  contract  They  considered  it 
their  duty,  or  the  duty  of  the  company,  to  transfer  and  deliver 
goods  thus  consigned  to  the  next  carrier  on  the  route  beyond,  and 
such  was  their  constant  practice.  The  general  usage  of  the  com- 
jHiny  in  this  respect,  and  with  reference  to  which  it  was  shown  the 
plaintiff  acted  in  the  shipment  of  the  goods,  was  likewise  clearly 
established  by  the  depositions  of  the  same  witnesses. 

The  next  position  assumed  in  defense  is,  that  Huntoon  was  a 
common  carrier  of  goods  between  the  terminus  of  the  company's 
road,  its  depot  in  Chicago,  and  the  places  where  other  lines  of  trans- 
portation commenced,  and,  in  this  case,  the  docks  where  the  flour 
was  to  be  delivered  to  the  succeeding  carrier  by  water ;  and  that 
the  depositing  of  the  flour  in  that  part  of  the  company's  warehouse 
where  Huntoon  was  accustomed  to  receive  and  take  all  goods  to  ba 
tiBusferred  by  him,  was  a  delivery  to  Huntoon  as  the  next  carrier 
in  the  course  of  transportation,  and  ftiU  performance  of  the  oontraot 
on  the  part  of  the  company.  This,  it  is  said,  discharged  the  com* 
pany  fh>m  all  further  liability  as  oarrier,  and  oast  the  burden  of  loss 
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apon  Hnntoon  as  the  next  carrier  in  order,  in  whose  custody  the 
goods  were  at  the  time  of  their  destruction  by  fire.  If  the  evidence 
showed  that  Hnntoon  was  a  common  carrier  of  goods  in  the  way 
suggested,  then  it  might  become  necessary  to  consider  the  effect  of 
depositing  the  goods  in  the  warehouse,  as  testified  by  the  witnesses, 
or  whether  that  was  a  deliyery  to  him.  But  the  eyidenoe  does  not 
show  that  he  was  such  carrier.  On  the  contrary,  the  eridence 
shows  that  he  was  a  mere  transfer  agent  of  the  company,  or  carman 
onployed  by  it  to  deliver  the  goods  to  the  next  carrier  in  the  line  of 
transportation  designated.  The  depositions  of  the  agents  of  the 
company  at  Chicago  very  clearly  prove  this,  and  there  is  no  contra- 
dictory testimony.  It  is  true  that  the  mode  of  doing  the  business 
was,  for  Hnntoon  to  advance  the  charges  of  the  company  and  give 
receipts  for  the  goods,  and  then  to  collect  these  charges,  together 
with  his  own,  from  the  next  carrier.  But  this  was  for  convenience 
merely,  and  did  not  change  his  character  as  agent  One  of  the  wit- 
nesses for  the  company,  at  the  time  its  local  freight  agent  in  Ohioagp^ 
says :  '^  Said  Huntoon  was  held,  by  the  company,  to  a  strict  account- 
ability for  the  safe  delivery  of  property  intrusted  to  his  charge.*' 
This,  as  well  as  the  entire  testimony  of  both  the  Ohicago  agents, 
very  clearly  shows  the  character  of  Huntoon's  employment  He 
was  a  transfer  agent  of  the  company,  and  not  a  common  carrier,  as 
contended. 

The  fourth  and  last  position  taken  is,  that  the  plaintiff  was  not 
the  owner  of  the  fiour  at  the  time  of  the  loss,  and  cannot  sue,  bnt 
that  the  title  was  in  the  consignees,  who  alone  can  maintain  an 
action.  In  Blanehard  v.  PagSf  8  Gray,  281,  it  was  held,  after  a 
most  elaborate  examination,  that  the  shipper  named  in  a  bill  of  lad- 
ing may  sue  the  carrier  for  an  injury  to  the  goods,  although  he  has 
no  property,  general  or  special,  therein.  This  it  was  held  might  be 
done  by  force  of  the  original  contract  for  safe  carriage,  made  by 
the  carrier  with  him.  Such  right  of  action  upon  the  contract  is 
not  affected  by  the  provision  of  the  Code,  which  requires  eveiy 
action  to  be  brought  in  the  name  of  the  real  party  in  interest  The 
shipper  is  a  party  in  interest  to  the  contract,  and  it  does  not  lie  with 
the  carrier,  who  made  the  contract  with  him,  to  say,  upon  a  breach 
of  it  that  he  is  not  entitled  to  recover  the  damages,  unless  it  be 
shown  that  the  consignee  objects ;  for,  without  that,  it  will  be  pre- 
sumed that  the  action  was  commenced  and  is  prosecufced  with  th« 
knowledge  and  consent  of  the  consignee,  and  for  his  benefit    The 
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'Consignor  or  shipper  is,  by  operation  of  the  rule,  regarded  at  a 
trustee  of  an  express  tmsl^  like  a  factor  or  other  mercantile  agent 
who  contracts  in  his  own  name  on  behalf  of  his  principal  OrinnM 
T.  Schmidt,  2  Sand£  S.  0.  706 ;  RohHnB  y.  DeveriU,  20  Wi&  148. 
Soch  is  the  true  relation  of  the  consignor;  for  by  the  bill  of  lading 
it  appears  that  he  made  the  contract  in  his  own  name  for  the  benefit 
of  his  consignee. 

But  the  bill  of  lading  is  not  condnsiye  eyidence  as  to  the  owner- 
fihip  of  the  goods.  It  may  raise  a  presumption  of  tide  in  the  con* 
Agnee,  but  each  presumption  is  open  to  be  explained  or  repelled  by. 
parol  eyidence  to  the  contrary.  It  may  be  shown  by  such  eyidence 
that  the  consignor,  and  not  the  consignee,  was  the  real  owner.  Edw. 
on  Bail  662,  and  authorities  cited;  Congar  y.  Railroad  Oo^  IT-Wis. 
486.  In  this  case  the  proof  was  that  the  flour  was  ''sold  to  arriye 
at  Boston."  By  such  contract  there  was  no  completed  sale  or  title 
yested  in  the  consignees  until  arriyal  at  Boston.  Beuj.  on  SaleSy 
'432-436 ;  Story  on  Sales,  §289.  It  was  a  sale  upon  that  amdition, 
and  the  property  remained  in  the  plaintiff,  in  whose  name  as  owner 
the  action  was  properly  brought 

It  follows,  from  these  yiews,  that  the  yerdict  and  judgment  in 
the  court  below  were  correct  The  action  was  rightly  brought,  and 
npon  the  eyidence,  as  to  which  there  was  no  conflict  the  goods 
were  in  the  possession  of  the  company  as  carrier,  and  not  as  bailee 
for  custody  merely,  at  the  time  of  their  destruction.  It  follows 
Also  that  the  three  seyeral  instructions  asked  by  the  company  were 
properly  refused.  The  first,  assuming  it  to  haye  been  correct  as  a 
proposition  of  law,  was  inapplicable  to  the  case.  The  goods  were 
in  transit  at  the  time,  and  had  not  been  carried  to  the  end  of  the 
route  or  to  their  place  of  destination,  and  so  the  Illinois  decisions 
had  no  influence.  The  second  was  improper,  because  there  was  no 
eyidence  to  be  submitted  to  the  jury  that  Huntoon  was  a  common 
carrier,  by  wagon,  between  the  warehouse  of  the  company  in  Chi* 
eago  and  other  flight  lines.  The  third  requires  no  explanation 
beyond  what^as  already  been  said. 

The  rule  aboye  held,  respecting  the  continuing  liability  of  the 
company  as  carrier  under  the  circumstances  of  this  case,  is  dirocUy 
sustained  by  the  following  authorities :  McDonald  y.  Western  RaiU 
road  Corporation,  34  N.  Y.  497 ;  Ooold  y.  Chapin,  20  id.  259 ;  Van 
Santvoord  y.  St.  John,  6  Hill,  167;  Bloesom  y.  Oriffin,  13  N.  Y.  669; 
Miller  y.  Steam  Navigation  Co.,  10  id.  431 ;  Ladue  y.  Griffith,  S6 
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id*  864  And  the  doctrine  of  the  l$x  loci  being  ont  of  the  caae^. 
becauae  the  Illinois  decisions  apply  only  to  goods  which  haye  reached 
Che  depot  of  final  destination,  the  following  oases  also  give  muck 
support  to  the  rale:  The  Morris  d  BssbxR.  R.Co.y.  AyroSy  29  N.J. 
Law  B.  (5  Dntch.)  893 ;  Blumenthatt  y.  Brainard,  28  Vt  418 ; 
Moses  Y.  Boston  di  Me.  R.  R,  82  N.  H.  623;  Wood r.  Oroeher,  IS 
Wis.  345 ;  McMillan  y.  M.  8.  A  N.  J.  R.  R  Co^  opinion  of  Oollbt 
and  GHBiBTiAiiroY,  JJ.,  16  Mich.  100-123 ;  BrintnaU  r.&dW.Rr 
R.  Co^  32  Yt  665;  Ouimit  y.  Henshaw,  85  id.  604;  Th4  F.d  M. 
Bank  y.  The  Chaniplain  Transportation  Co.^  23  id.  211.  The  two- 
last  cases  are  Yalnable  as  showing  the  importance  of  the  conrse  of 
business  or  practice  of  the  carrier  in  determining  when  the  transii 
ends.  And  the  case  of  Converse  y.  N.  A  N.  T.  Transportation  Co^ 
33  Oonn.  166,  cited  by  counsel  for  the  company,  is  not  at  all  in  con- 
flict The  decision  there  was  upon  the  ground  that  the  property  im 
question  had  been  safely  deliYered  to,  and  was  in  the  aotaal  custody 
and  possession  o^  the  next  carrier.    The  case  is  dearly  distinguidi* 

able. 

Judffmsnt  ofimmL 


Ladd  y.  Hildebbbant,  appellant 

(trWls.]3B.) 
PHndpsi  and  agenS     voUfesHon  ^^pv^wskpHon, 

m 

Plaintiff's  hasband  oaused  her  name  to  be  foiged  to  a  deed  eooYeyliig  her 
lands  to  M.,  under  whom  defendant  daimed.  Hdd,  that  plaintiff's  sUenoi 
for  eleven  yearn,  after  being  informed  of  the  transaction,  did  not  amount  to 
a  presumptive  ratification,  in  the  absence  of  proof  that  she  was  f  ullj  informed 
of  the  name  of  the  grantee,  of  his  residence  or  address,  and  had  all  the  means 
necessary  to  disaffirm  the  deed. 

Ejectment  :  Plaintiff  was  in  1854  the  owner  of  a  tract  of  land 
in  Oreen  coupty,  Wisconsin.  In  that  year  a  deed  thereof,  purport- 
ing  to  he  executed  by  plaintiff  and  her  then  husband,  John  L 
Ladd,  was  made  and  delivered  to  one  Manchester,  through  whom 
defendant  claimed  title  by  several  intermediate  conveyances.  The 
deed  to  Manchester  was  not  in  fact  executed  by  plaintiff,  but  ^y 
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0116  Mn.  Westy  whom  John  L.  Ladd  had  proonred  to  peraoiuito  hii 
wife.  Plaintiff  was  divorced  from  John  L.  Ladd  in  18669  and  soon 
after  brought  this  action. 

The  conrt  submitted  to  the  jury  the  following  queetiona:  1. 
Whether,  before  the  execution  of  said  deed,  plaintiff  had  executed 
and  deliyered  to  John  L.  Ladd  a  certain  power  of  attomej,  by  which 
she  authorized  him>  or  any  person  he  might  lippoint  for  that  pur- 
piose,  to  sell  and  convey  said  land.  :i^.  Whether  the  plaintiff,  with 
fall  knowledge  that  Mrs.  West  had  signed  her  name  to  said  deed  of 
conveyance,  and  had  personated  her  in  the  execution  and  acknowl- 
edgment thereof,  received  and  accepted  as  her  own  money,  some 
considerable  portion  of  the  purchase-money  paid  for  the  land  by 
Manchester.  The  court  instructed  the  jury  that,  in  case  either  of 
these  questions  was  determined  m  the  affirmative,  they  should  find 
a  verdict  for  the  defendant;  otherwise,  for  the  plaintiff. 
\  The  jury  answered  in  the  negative  both  questions  submitted  to  it 
by  the  court,  and  found  a  verdict  for  the  plaintiff 

Judgment  having  been  entered  upon  the  verdiot»  tiie  defendant 
appealed. 

Conger  dt  Sloatiy  for  appeUant. 

0.  B.  Simth  and  H.  Mebb&rry,  for  respondent 

DixoK,  C.  J.  The  jury  have  found  (under  an  instruction  which 
was  unexceptionable  to  the  defendant,  in  fact  one  which  was  asked 
by  him,  and  given,  and  subsequently  repeated  and  made  more 
explicit  in  the  charge  of  the  coart)  that  there  was  no  power  of 
attorney  executed  and  delivered  by  the  pkintiff  to  her  husband 
before  the  execution  and  delivery  of  the  deed  by  him  to  Manchester. 
There  was  irreconcilable  conflict  of  testimony  upon  this  pqint,  and 
ii  is  hard  to  believe  that  there  was  not  falsehood  and  peijury  on  one 
side  or  the  other.  But  the  jury  has  settled  the  question  upon  a  suf 
flciency  of  evidence,  and  their  decision  cannot  be  disturbed.  The 
d»fendant  does  not  seek  U>  do  so ;  and  it  must  be  taken  as  true,  as 
found  by  the  jury,  that  there  was  no  previous  authority  from  the 
plaintiff  to  her  husband  to  execute  the  deed,  or  cause  it  to  be  exe-. 
euted  in  her  name. 

This  fact,  so  found  by  the  jury,  has  an  important  bearing  upon 
the  question  we  are  to  consider,  namely :  whether  the  plaintiff  has 
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ratified  by  her  acquiesoenoey  or  U  estopped  by  her  silence  firom 
denying,  the  agency  of  her  husband.  Such  is  the  question  pre- 
sented by  the  first,  second  and  fourth  instmotions  asked  by  the 
defendant  and  refused  by  the  court,  and  to  which  exceptions  were 
taken. 

"  Where  an  agent  actually  exists,  the  mere  acquiescence  of  the 
principal  may  well  give  rise  to  the  presumption  of  an  intentional 
ratification  of  the  act  The  presumption  may  be  fieur  less  strong, 
and  the  mere  fact  of  acquiescence  may  be  deemed  fiur  less  cogent, 
where  no  such  relation  of  agency  exists  at  the  time  between  the 
parties.''  Story  on  Agency,  §  256.  In  this  case,  the  jury  haying 
found  that  there  was  no  agency,  it  belongs  to  the  class  where  the 
presumption  of  ratification  by  mere  acquiescence  is  yery  much 
weakened,  as  stated  by  Judge  Stobt.  But  in  the  case  of  an  unau- 
thorized  act  done  in  iJie  name  of  another  by  a  mere  stranger,  it  has 
been  held  that  it  will  not  be  binding  on  him  unless  expresdy  rati- 
fied. It  was  so  decided  in  Ward  y.  Wittiams,  26  IlL  447.  And  this 
position  is  maintained  by  an  English  writer  of  yery  considerable 
eminence,  who  cites  the  authority  of  a  great  ciyilian  in  support  of 
it  1  liyer.  on  Agency,  50.  Mr.  liyermore  says:  ^When  the 
relation  of  principal  and  agent  does  in  fact  exist,  although  in  the 
particular  transaction  the  agent  has  exceeded  his  authority,  an 
intention  to  ratify  will  always  be  presumed  from  the  silence  of  the 
principal,  who  has  receiyed  a  letter  informing  him  what  has  been 
done  on  his  account  But,  where  the  person  doing  the  business  is 
a  mere  yolunteer,  who  has  officionsly  interfered  in  the  afbirs  of 
another  person,  and  has  effected  an  insurance,  or  made  a  purchase: 
for  him,  I  do  not  conceiye  that  the  other  person  is  bound  to  answer 
a  letter  firom  the  intermeddler,  informing  him  of  the  contracts  so 
made  in  his  name,  nor  that  his  silence  can  be  construed  into  a  rati-' 
fication.  Certainly  no  case  has  gone  this  length,  and  the  opinion 
of  the  great  Oujas  is,  that  this  is  no  ratification." 

And  .in  Whiie  y.  Langdon,  30  Yt  599,  tiiis  doctrine  was  carried 
somewhat  ftirther.  It  was  there  held  not  to  be  the  duty  of  a  princi*- 
pal,  who  has  giyen  his  agent  merely  a  special  and  limited  authority 
to  sell  property,  upon  learning  that  the  agent  has  sold  it  in  yiola-' 
tion  of  his  authority,  to  seek  the  purchaser,  and  giye  him  notice  of 
his  claim ;  and  his  omission  to  do  so,  and  his  mere  •  silence,  are  noir 
ordinarily  to  be  construed  as  a  ratification  of  the  sale.  And  mudb- 
to  the  same  effect  is  PwodPs  AdmW  y.  Henry,  27  Ala  612. 
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In  the  able  and  well-ooDsidered  opinion  of  the  court,  by  Wood* 
WARD,  Justice,  in  P.  W.  S  B.  Railroad  Oo.  v.  Powell^  28  Penn.  St 
336,  it  ig  said :  *'  I  do  not  understand  oounsel  to  mean  that  there 
can  be  no  yalid  ratification  unless  one  of  the  conditions  specified, 
either  prior  agency  or  possession  of  the  principaPs  property,  has 
existed,  but  that  silence,  after  knowledge  of  the  act  done,  is  evidence 
of  ratification  only  in  such  cases.  It  must  be  admitted  that  the  act 
of  a  mere  stranger  or  volunteer  is  capable  of  ratification,  for  all  the 
authorities  are  so ;  but  the  argument  is,  that  the  silence  of  the  "party 
to  be  affected,  whatever  the  attending  circumstances,  cannot  amount 
to  ratification  of  the  act  of  a  stranger.        •        •        ♦        ♦         • 

"  If,  then,  the  principle  of  law  be,  that  I  can  ratify  that  only  which 
IS  done  in  my  name,  but  when  I  have  ratified  whatever  is  done  in . 
my  name,  I  am  bound  for  it  as  by  the  act  of  an  authorized  agents 
it  is  apparent  that  my  silence,  in  view  of  what  has  been  done  is  to 
be  regarded  simply  as  evidence  of  ratification,  more  or  less  express- 
ive, according  to  the  circumstances  in  which  it  occurs.    It  is  not 
ratification  of  itself,  but  only  evidence  of  it,  to  go  to  the  jary  along; 
with  all  the  circumstances  that  stand  in  immediate  connection  with 
it.    Among  them,  the  prior  relatioiis  of  the  parties  are  very  import* 
ant.    If  the  party  to  be  charged  had  been  accustomed  to  contract 
through  the  agency  of  the  individual  assuming  to  act  for  him,  or 
had  intrusted  property  to  his  keeping,  or  if  he  were  a  child  or  a 
servant,  partner  or  factor,  the  relation,  eon/undionis  favoTp  would, 
make  silence  strong  evidence  of  assent 

*^  On  the  other  hand,  if  there  had  been  no  former  agency,  and  no 
peculiarity  in  the  prior  relations  of  the  parties,  silence  —  a  refusal  to 
respond  to  mere  impertinent  interference — would  be  a  very  incon- 
elusive  but  not  an  absolutely  irrelevant  circumstance.  The  man 
who  will  not  s^k  when  he  sees  his  interests  affected  by  another, 
must  be  content  to  let  a  jury  interpret  his  silence.        m        m        m 

^If  mental  assent  may  be  inferred  from  circumstances,  silence 
may  indicate  it  as  well  as  words  or  deeds.  To  say  that  silence  is  no 
evidence  of  it,  is  to  say  that  there  can  be  no  implied  ratification  of 
an  unauthorized  act,  or  at  least  to  tie  up  the  possibility  of  ratifloa« 
tion  to  the  accident  of  prior  relations.  Neither  reason  nor  aathority 
justifies  such  a  conclusion.  A  man  who  sees  what  has  been  done 
in  his  name,  and  for  his  benefit,  even  by  an  intermeddler,  has  the 
same  power  to  ratify  and  confirm  it  that  he  would  have  to  make  a 
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iimilar  contract  for  himaelf ;  and  if  the  power  to  ratify  be  conceded 
to  him,  the  fact  of  ratification  must  be  proyable  by  ordinary  means.'* 

The  learned  jndge  then  proceeds  with  some  observations  npon  the 
language  of  Mr.  Livermore,  above  quoted,  and  to  make  a  distinction 
between  the  effect  of  silence  upon  the  judicial  mind,  or  as  a  ratifica- 
tion to  be  implied  by  law,  and  its  effect  as  a  circumstance  from  which 
the  jufy  may  imply  it 

It  is  not  my  intention  to  criticise  the  views  which  have  been  thus 
expressed  on  either  side  of  this  question,  but  simply  to  give  them; 
and  I  do  not  do  so,  except  to  say  of  the  language  of  Mr.  Justice 
Woodward,  that  I  think  he  goes  too  far  in  assuming  that  the  prin- 
cipal has  the  same  power  to  ratify  and  confirm  the  unauthorized 
act  of  an  intermeddler,  that  he  would  have  to  make  a  similar  con-* 
tract  for  himself,  and  this  may  have  led  the  learned  judge  too  far  in 
his  reasoning  upon  the  other  question.  It  is  not  true  as  a  principle 
of  law,  at  least  as  has  been  held  by  this  court,  that  the  principal 
always  possesses  such  power.  He  cannot,  by  his  own  mere  act  or 
assent,  in  whatever  form,  always  bind  the  other  party  to  the  con- 
tract.   Dodge  v.  Hopkins,  14  Wis.  630. 

And  besides  the  authorities  above  cited,  and  those  referred  to  in 
Story  on  Agency,  the  following  may  be  examined  with  profit  upon 
this  question :  Hall  v.  VanneaSy  49  Penn.  St  457 ;  Law  v.  CrosSf  1 
Black,  533 ;  Hall  v.  Harper,  17  111.  82 ;  Reese  v.  Medlock,  27  Texas, 
L20;  Franklin  Fire  Ins  Go.  y.-Massey,  33  Penn.  St  221. 

But  it  may  be  said  that  the  husband  was  not  a  stranger  or  volun- 
teer within  the  meaning  of  the  law  on  this  subject,  and  that  the 
marriage  relation  existing  between  the  parties  made  it  the  duty  of 
the  wife  to  disavow  the  conveyance  at  once,  and,  not  having  done 
so,  she  will  be  deemed  by  her  silence  to  have  ratified  it  We  have 
already  seen  that  the  prior  relations  of  the  parties  are  important; 
and  Judge  Stoby  says,  in  the  section  above  referred  to,  that  if 
there  are  peculiar  rtlations  of  a  different  sort  between  the  parties, 
such  as  that  of  father  and  son,  the  presumption  of  a  ratif.cation 
will  be  more  vehement,  and  the  duty  of  disavowal  on  the  part  of 
the  principal  more  urgent  when  the  facts  are  brought  to  his  knowl- 
edge. And  then  h^  cites  the  case  put  by  the  Roman  law,  of  a  son 
who  should  borrow  money  in  the  absence  of  his  father^  as  if  by 
authority  of  the  father,  and  should  write  to  him  to  pay  the  money 
to  the  lender ;  and  it  declares  that  if  the  father  does  not  approve 
of  the  loan,  he  ought  immediately  to  make  known  his  dissent  to 
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the  lender,  otherwise  he  will  be  deemed  tacitly  to  have  ratified  ib 
The  cases  put  by  way  of  illustration  are  all  where  the  principal  or 
pai'ty  to  be  charged  is  sui  juris,  and  entirely  free  to  act  as  he 
pleases.  Such  is  the  case  of  the  father  where  a  child,  or  of  a 
master  where  a  servant,  has  undertaken  to  act  for  him,  or  of  a 
factor  or  partner ;  and  such  would  be  the  case  of  a  husband  whose 
wife  had  contracted  in  his  name  without  previous  authority.  But 
whether  a  married  woman,  whose  husband  has  assumed  to  act  with- 
out authority  in  her  name  and  to  dispose  of  her  property,  can  be 
said  to  stand  upon  the  same  footing,  is  another  question.  In  times 
passed  married  women  have  been  very  much  under  the  dominion 
and  control  of  their  husbands,  and  they  are  so  still,  notwithstand- 
ing the  liberality  of  modern  legislation  in  their  behal£  It  may  be 
a  question,  therefore,  whether  the  presumption  is  more  vehement 
in  such  case  or  not,  or  whether  the  situation  of  the  wife,  in  some  in- 
stances at  least,  ought  not  to  be  considered  as  modifying  the 
severity  of  the  rule. 

But  be  these  questions  as  they  may,  we  think  there  is  an  essential 
element  wanting  in  this  case  to  the  application  of  any  rule  by  which 
the  plaintiff  shall  be  held  to  have  ratified  the  conveyance  or  estopped 
from  denying  the  agency.  Assuming  the  law  to  be  that  the  princi- 
pal must  immediately  repudiate  and  give  notice  of  his  disavowal 
of  the  acts  of  a  stranger  who  has  officiously  interposed  in  his 
affairs,  and  that  a  married  woman  who  does  not  notify  the  other 
party  of  her  dissent  from  an  unauthorized  act  or  contract  of  her 
husband,  can  claim  no  protection  or  immunity  on  account  of  her 
relation  as  wife,  still  we  think  there  was  no  ratification  or  estoppel 
here.  '^  No  doctrine  is  better  settled,"  say  the  court  in  Otaings  v. 
Hull,  9  Peters,  629,  both  on  principle  and  authority,  than  this: 
that  the  ratification  of  an  act  of  an  agent,  previously  unauthorized, 
must,  in  order  to  bind  the  principal,  be  with  a  full  knowledge  of 
all  the  material  facts."  See,  also,  Modiselt  v.  LindUy,  2  Black£ 
119 ;  Pennsylvania,  Delaware,  etc.,  Nav.  Co,  v.  Datidridge,  8  Oill.  ft 
Johns.  250, 323 ;  Pourie  v.  Fraser,  2  Bay,  269 ;  Baker  v.  Byne  et  al., 
2  Smedes  &  Marsh.  193, 199 ;  Thorndike  v.  Godfrey,  3  OreenL  .429, 
432 ;  Oopdand  v.  Mercantile  Insurance  Co,,  6  Pick.  198,  203.  It  is 
true,  that  the  cases  are  mostly  where  the  principal  was  ignorant  of 
the  true  nature  of  the  contract  or  agreement  entered  into  by  the 
assumed  agent ;  but  the  principle  must  extend  as  well  to  ignorance 
of  any  other  fact,  a  knowledge  of  which  is  necessary  to  the  person  to 


JUNE  TEKM,  1870.  4^ 


Ladd  y.  HUderbrant. 


be  charged,  in  order  that  he  may  disavow  and  give  notice  thereof  to 
the  other  party.  The  supposed  principal  must  not  only  have  full 
Icnowledge  of  all  the  material  facts  relating  to  the  contract^  but  also 
of  every  fact  requisite  to  enable  him  to  repudiate  it ;  or  the  means 
of  knowledge  must  be  at  hand,  so  that  he  may  obtain  it  or  it  shall 
l>e  his  fault  if  he  does  not. 

.  Such  knowledge  or  means  of  knowledge  is  not  shown  to  have  been 
possessed  by  the  plaintiff  in  this  action.  It  is  a  controverted  point 
in  the  testimony  whether  she  knew  the  name  of  the  grantee,  Man- 
chester, at  all  or  not,  or  whether  it  was  ever  told  to  her.  She  testi- 
fies that  she  did  not  —  Mr.  Ladd  that  she  did.  If  she  was  told  his 
name|,  that  was  all  she  knew,  and  all  the  information  her  husband 
ever  saw  fit  to  give  her  with  respect  to  the  grantee.  It  does  not 
appear  that  she  knew  Mr.  Manchester's  post-office  address,  or  where 
he  resided,  nor  even  that  her  husband  knew.  Mr.  Ladd  undoubt- 
edly knew  that  Manchester  resided  in  Winnebago  county,  Illinois, 
as  that  was  recited  in  the  deed ;  but  whether  he  knew  his  particu- 
lar place  of  residence,  or  post-office  address,  does  not  appear.  The 
plaintiff  resided  in  Winnebago  county,  in  this  State,  distant  about 
ore  hundred  and  thirty  miles,  or  four  days'  journey  according  to 
then  existing  modes  of  travel,  from  the  residence  of  Mr.  Manches- 
ter, and  nearly  the  same  distance  from  Green  county,  where  the 
land  was,  and  where  only  she  could  expect  to  gain  any  information 
on  the  subject  She  was  a  stranger  to  all  the  persons  concerned  in 
the  execution  of  the  deed,  except  her  husband  and  Mrs.  West, 
who  personated  her  in  the  transaction,  or  at  least  signed  and 
acknowledged  the  deed  in  her  name.  She  had  only  such  informa- 
tion as  her  husband  and  Mrs.  West  were  willing  to  give  her.  Under 
these  circumstances,  we  think  it  cannot  be  said  to  have  been  the 
fault  or  neglect  of  the  plaintiff  that  Mr.  Manchester  was  not  notified 
of  her  dissent  If  not  absolutely,  it  was  practically,  out  of  her 
power  to  give  him  notice.  If  she  had  known  his  name  and  post-office 
aildress,  she  might  have  written  to  him,  but  more  than  this  could 
not  reasonably  have  been  required  of  a  married  woman  under  such 
circumstances.  And  it  does  not  appear  that  her  situation  was 
afterward  changed,  or  that  she  ever  acquired,  or  could  have  acquired, ' 
th<)  requisite  knowledge  until  after  her  divorce  from  Mr.  Ladd, 
when  this  suit  was  commenced.  The  burden  of  showing  these 
facts  is  upon  the  defendant,  if  he  seeks  to  estop  or  hold  her  to  a 
ratification,  and  he  has  not  shown  them. 
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And  this  waa  the  defeot  in  the  instrnctions  asked  by  the  deSsiii* 
ant,  and  which  were  lefused.  They  aasnmed  sufficient  knowledge 
in  the  plaintiff  of  all  the  facts,  so  that  mere  silence  on  her  part 
amounted  to  a  ratification,  or  would  authorize  the  jury  so  to  fiud, 
and  that  she  so  intended.  But  the  proofs  in  this  particular  were 
defectivey  and  if  they  had  not  been,  it  was  still  a  matter  of  fact  for 
the  jury  to  find  that  the  plaintiff  had  such  knowledge,  and  not  for 
the  court  to  assume  in  its  instructions.  The  instructions  were 
therefore  properly  refused. 

The  remaining  exceptions  are  to  the  reftisal  of  the  oonrt  to  in* 
struct  as  requested  with  respect  to  the  statute  of  limitations,  and 
to  the  order  refusing  to  grant  a  new  trial  when  applied  for  under 
the  statute. 

There  was  nothing  in  the  evidence  upon  which  to  found  the 
instruction  with  respect  to  the  statute  of  limitations.  The  posses- 
sion was  vacant  until  the  defendant  entered  after  convevance  to  him 
in  November,  1865.  Mr.  Manchester  made  some  little  preparations 
to  build,  cleared  away  some  brush,  and  made  some  rails  on  the  land 
in  the  summer  of  1854,  but  never  afterward  entered  upon  or  cul- 
tivated any  part  of  it,  and  it  seems  no  one  did  until  the  defendant 
entered.  This  did  not  constitute  possession  adverse  to  the  plain- 
tiff, and  so  the  instruction  was  inapplicable. 

The  new  trial  under  the  statute  was  refused  because  the  defend- 
ant had  waived  it  by  stipulation.  It  is  urged  that  the  stipulation 
was  invalid  because  made  before  trial,  and  before  it  was  known  that 
the  defendant  would  want  a  new  trial,  or  had  the  right  to  apply  for 
it  This  is  no  objection.  A  party  may  waive  a  future  contingent 
right,  as  well  as  one  which  he  presentiy  has;  and  effect  was  prop* 
erly  given  to  the  stipulation. 

JudgmmU  nffirmstL 
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Thb  Fibsi  Natioxtal  Bank  ▼.  Plavkihtov,  appellani 

(irwia.ino 

Dafeodant,  being  charged  as  indoner  upon  a  promlMory  note,  gave  his  own 
note  In  lieu  theieol  The  original  note  was  Toid  for  osurj,  but  defendant 
was  Ignorant  of  thie  fact  when  he  gave  his  note  in  renewal.  IIM,  that 
defendant  ooold  defend  for  obutj  against  a  bona  fide  porchaser  of  his  own  note 
for  Talne. 

.DBFEKDAJfTTy  haying  been  charged  as  indorser  on  two  promissorj 
notes  made  by  Salomon  &  Bro.  to  the  same  payee,  gave  his  own 
note  for  the  principal  sum  due  by  said  notes.  Plaintiff  purchased 
flaid  note  of  defendant  before  maturity  and  in  good  faith,  and  with* 
out  knowledge  of  any  facts  tending  to  make  it  invalid.  In  an 
action  brought  by  plaintiff  on  said  note,  defendant  set  up  the 
defense  that  the  two  notes  in  lieu  of  which  the  note  in  suit  was  given 
were  void  for  usury. 

The  court  instructed  the  jury  thajb  defendant's  note  was  a  new 
contract,  and  would  not  be  invalidated  by  the  usury  of  the  prior 
note. 

The  verdict  was  for  the  plaintiff,  and  defendant  appealed. 

• 

Wells  dk  Brigham  and  0.  H.  Waldo,  for  appellant,  to  the  point 
that  securities  substituted  for  securities  invalid  by  reason  of  usury 
are  void,  cited  Bridge  v.  Hubbard,  15  Mass.  95 ;  Tulhill  v.  Davis,  20 
Johns.  285 ;  Warren  v.  Orabtree,  1  Greenl.  167 ;  Cfuipman  v.  Black, 
2  B.  &  Aid.  589 ;  Dix  v.  Van  Wyck,  2  Hill,  523.  That  a  new  note 
given  to  take  up  or  extend  a  usurious  note  is  not  a  payment  Mad* 
dock  V.  Hammeit,  7  Term,  180.  That  defendant's  ignorance  did 
not  affect  the  case.    Ackland  v.  Pearce,  2  Gampb.  599. 

Butl&r  dk  Winkler,  for  respondent,  contended :  1.  That  a  note  is 
not  usurious  simply  because  it  was  given  for  a  prior  usurious  note; 
that  the  leading  case  of  Caihbert  v.  Haley,  8  Term,  390,  dedided 
that  where  the  new  note  is  given  to  a  subsequent  holder  who  has  no 
knowledge  of  the  usury,  it  is  good,  and  this  case  has  been  followed 
by  all  the  English  and  American  oases  since ;  that  the  distinction 
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between  such  cases  and  those  of  a  plain  renewal  between  the  parties 
to  the  original  paper  can  be  sustained  only  on  the  ground  tixAt,  to 
constitute  usury  in  any  contract,  there  must  be  an  agreement  for 
that  purpose ;  and  that  if  T)ne  of  the  {parties  to  the  new  contract  is 
ignorant  of  usury  in  the  old,  such  new  contract  is  not  usorions. 
EUis  y.  WameSy  Gro.  Jac.  33 ;  Moore,  573 ;  Jaekson  y.  Henry ^  10 
Johns.  185-195 ;  Chapman  y.  Blacky  2  Bam.  ft  Aid.  589 ;  Stanley 
V.  Kempton,  30  Me.  118 :  Broton  y.  Waters,  2  Md.  Oh.  Dec.  201  i 
Jones  y.  Jackson,  14  Ala.  186 ;  Little  y.  White,  8  N.  H.  276 ;  Lowell 
V.  Johnson,  14  Me.  240 ;  Bearce  y.  Barstotv,  9  Mass.  45 ;  2  Pars,  on 
Oont  120 ;  Otto  y.  Durege,  14  Wis.  571-574,  and  cases  there  cited ; 
Smith  y.  Beach,  3  Day,  268.  2.  A  note  giyen  in  payment  of  a  usuri- 
ous debt  is  good.  Stanley  y.  Kempton,  30  Me.  118»  12i ;  Bridge  y. 
Hubbard,  15  Mass.  96;  9  id.  46;  8  N.  H.  276;  2  Md.Oh.  Deo.  201  ;t 
Oraig  y.  Butler,  9  Mich.  21 ;  3  Pars,  on  Oont.  121.  8.  A  usurious 
debt  may  be  ratified.  It  is  like  a  contract  barred  by  the  statute  ot 
limitations.  Murray  y.  Judson,  5  Seld.  73 ;  Smith  y.  Marvin,  27> 
N.  Y.  137 ;  Riley  y.  Oregg,  16  Wis.  666 ;  Garter  y.  Moses,  89  IlL  589* 

DixoK,  0.  J.  Plankinton,  the  maker  of  the  note  in  suit,  wastht 
indorser  and  one  of  the  parties  liable  for  the  payment  of  the  pre* 
yious  alleged  usurious  note,  in  consideration  of  which  the  note  in 
suit  was  giyen  to  the  same  payees.  The  note  alleged  to  haye  been 
usurious  was  made  by  E.  Salomon  ft  Bro.,  and  indorsed  by  Plank- 
inton, who  had«been  duly  charged  for  its  payment,  and  he  gaye  this 
note  in  lieu  of  that,  taking  it  up  and  obtaining  an  extension  of 
time  for  sixty  days  upon  payment  of  lawful  interest  to  M.  Von 
Baumbach  ft  Oc,  the  payees.  This  was  done  by  Plankinton  in 
ignorance  of  the  alleged  usurious  character  of  the  prior  note,  in 
consideration  of  which  his  own  new  note  was  giyen.  Plankinton't 
sole  object  was  to  relieye  himself  from  inunediate  liability  as  indorseiv 
and  to  obtain  time  in  which  he  might  more  conyeniently  discharge^ 
that  obligation.  It  was  no  new  loan  of  money  by  M.  Von  Baum-t 
bach  ft  Oo.  to  him,  no  borrowing  on  his  part,  and  no  new  transac- 
tion more  than  what  the  facts  aboye  stated  indicate.  The  court 
below  instructed  the  jury,  as  matter  of  law,  that  the  giring  of  hia 
own  note  by  Plankinton,  under  such  droumstances,  in  place  of  th« 
alleged  usurious  paper,  purged  the  transaction  of  usury,  and  that 
the  note  of  Plankinton  was  a  new  contract  between  the  payees  and 
him,  free  from  any  taint  of  usury.  { 


JUNE  TERM,  1870.  455 


The  Fi»t  National  Bank  ▼.  Planklntoit 


'  The  learned  counsel  for  the  plaintiff  argae  very  ingeniouBlj  and 
elaborately  in  support  of  this  instruction;  but  the j  have  failed  to 
oonyince  us  of  its  correctness.  Time  forbids  that  we  should  pursue 
the  argument  step  by  step,  or  in  its  various  details,  and  it  seems 
fcarcely  necessary  to  do  so,  since  the  turning  point  or  foundation 
of  it  aJl  is  the  want  of  knowledge  of  Plankinton  of  the  alleged 
usurious  character  of  the  prior  note  at  the  time  his  own  note  was 
given.  It  is  assumed,  as  the  basis  of  the  argument,  that  there  must 
be  an  intention  to  violate  the  law  as  well  on  the  part  of  the  person 
who  makes  the  paper  as  on  the  part  of  him  who  receives  it,  in  order 
to  constitute  usury ;  or,  in  other  words,  that  it  is  matter  of  intent 
in  the  borrower  as  well  as  the  lender,  and  that  both  must  concur,  or 
there  is  no  usury.  Plankinton  was  ignorant  of  the  alleged  usurious 
character  of  the  prior  note  for  the  payment  of  which  he  was  liable 
as  indorser,  and  for  which  he  gave  his  own  note  in  substitution,  and 
therefore  could  not  have  intended,  in  giving  his  own  note,  to  per- 
petuate or  carry  into  effect  the  previous  usurious  contract;  and  so 
there  was  no  usury,  or  the  transaoti6n  was  purged,  however  usurious 
and  corrupt  the  intention  of  the  payees,  M.  Von  Baumbach  &  Go., 
may  still  have  been.  Such  is  the  fundamental  proposition  urged  ; 
and  the  question  is,  whether  it  is  sound  or  not  Counsel  quote  the 
language  of  this  court  in  Otto  v.  Durege,  14  Wis.  574,  that  '^  to  ren* 
der  a  contract  usurious,  both  parties  must  be  cognizant  of  the  facts 
constituting  the  usury,  and  have  a  common  purpose  of  evading  the 
law."  The  facts  of  that  case  were  the  reverse  of  this  with  respect 
to  the  party  having  knowledge  of  the  facts.  It  was  the  lender  there, 
or  purchaser  of  the  note,  who  had  no  knowledge  of  the  facts  and 
no  intent  to  violate  the  law ;  while  the  borrower,  and  the  person 
engaged  in  the  negotiation  for  him,  had  both  such  knowledge  and 
such  intention.  The  labor  in  that  case,  therefore,  was  to  show  that 
there  could  be  no  usury  unless  the  lender  knew  the  facts  and 
intended  it,  and  that  it  was  not  enough  to  prove  that  the  borrower 
alone  had  such  knowledge  and  intent,  and  so  the  language  in  ques-' 
tion  was  used,  that  both  parties  must  have  been  cognizant  of  the 
tacts  constituting  the  usury,  and  have  had  a  common  purpose  of 
evading  the  law.  The  language  was  used  as  denoting  no  more  than 
that  in  such  a  case,  the  knowledge  and  intent  of  the  borrower  being 
shown,  the  same  knowledge  and  intent  must  also  be  shown  against 
the  lender  before  he  can  be  charged  with  an  infraction  of  the  law. 
Broadly  construed,  and  taken  without  reference  to  the  particular 
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(acts  of  the  case  in  which  it  was  used,  the  language  is  undoubtedly 
susceptible  of  the  meaning  given  to  it  bj  counsel;  but  such  was 
not  the  intention  of  the  writer.  It  was  intended  to  assert  no  more 
than  that,  in  a  case  of  that  kind,  both  parties  must  know  the  fiEicts 
and  intend  the  usury,  or  that  the  lender  as  well  as  the  borrower 
must  know  them  and  intend  it.  And  it  was  not  intended  to  assert 
the  opposite  proposition,  that,  if  the  lender  knew  and  intended  the 
usury,  but  the  borrower  did  not,  the  usurious  nature  of  the  agree- 
ment would  not  be  established.  No  such  proposition  as  this  was 
involved  in  the  case,  or  could  have  been  adjudicated,  and  it  was  not 
intended  to  be. 

And  it  seems  to  us  it  would  be  contrary  to  the  language,  spirit, 
policy  and  intent  of  all  oar  usury  laws,  and  to  the  construction  they 
have  aniformly  received,  were  it  to  be  held  that  such  proposition  is 
in  all  cases  true,  or  that  it  is  true  in  a  case  like  the  present  It  is  a 
familiar  doctrine  or  rule  of  construction  with  respect  to  these  laws, 
supposed  to  be  enacted  to  protect  the  weak  and  necessitous  from 
being  overreached  and  oppressed  by  the  powerful  and  the  rioh,  that 
both  parties  are  not  patiicipes  crtminis,  but  only  the  lender  can  be 
regarded  as  the  oppressor,  and  he  alone  is  within  the  pale  of  the  law^ 
All  the  penalties  of  the  law  are  enacted  against  him,  and  he  alone 
can  be  guilty  of  a  violation  of  it  From  the  advantages  of  his  posi- 
tion it  is  supposed  he  may  dictate  such  terms  and  conditions  as  he 
dhooses,  while  the  borrower,  from  the  necessities  of  his,  is  bound  to 
submit  to  his  demands.  Hence  the  borrower,  whatever  his  knowl- 
edge or  intention  may  be,  is  always  regarded  as  innocent  Now, 
however  much  we  may  differ  from  the  legislature  respecting  the 
wisdom  and  expediency  of  such  laws,  as  I  for  one  do,  we  must  nev- 
ertheless administer  them  according  to  the  spirit  and  intent  in  which 
ihey  originated;  and  that  spirit  or  intent  is  no  doubt  correctly  ex- 
hibited, and  proper  effect  given  to  it,  by  the  doctrine  or  rule  of  con- 
struction just  referred  to,  which  has  received  the  sanction  of  the 
courts  almost  everywhere,  and  also  of  this  court  Wood  v.  Lake, 
13  Wis.  96,  and  authorities  cited.  And  it  would  be  very  strange, 
we  think,  in  view  of  this  settled  doctrine  and  policy  of  the  law,  it 
dearly  appearing  that  the  only  party  who  could  commit  the  offense 
had  in  fact  intended  to  commit  and  had  committed  it,  were  it  to  ba 
held  that  he  was  innocent  and*  had  incurred  no  penalty,  merely 
because  the  other  party  to  the  contract,  whom  the  law  regards  as 
blameless,  and  who  could  not  commit  the  offense,  did  not  know  such 
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anlawfdl  intent,  or  the  fact  that  the  contract  was  usuriouay  at  tha 
time  of  entering  into  it  To  illustrate,  we  might  suppose  the  par- 
ties, in  a  proper  case,  to  be  contracting  with  reference  to  the  laws 
of  some  other  State  or  country,  which  are  taken  notice  of  as  facts, 
and  that  the  borrower,  being  ignorant  of  or  mistaken  as  to  the  true 
and  lawful  rate  of  interest  fixed  and  allowed  by  such  laws,  should 
pay  or  agree  to  pay  a  greater  rate,  and  one  which  was  unlawful  and 
usurious  by  those  laws,  belicTing  it  to  be  lawful ;  and  that  the  lender, 
well  knowing  it  to  be  unlawful  and  usurious,  should  bargain  for  or 
accept  the  same;  would  not  the  promise  or  obligation  of  the  bor- 
rower be  usurious  and  void  in  the  hands  of  the  lender  P  It  seems 
to  us  very  clearly  it  would ;  and  just  so  we  should  say  of  any  other 
bet  constituting  usury,  known  to  the  lender  and  showing  his  actual 
and  intended  violation  of  the  law,  no  matter  whether  the  same  fiaot 
was  known  to  the  borrower  at  the  time  or  not  And  we  believe  there 
is  nothing  in  the  case  of  Otto  v.  Duregey  either  in  the  point  decided 
or  in  the  language  of  the  opinion,  in  conflict  with  this  view.  And 
we  believe,  also,  that  this  view  is  decisive  of  the  presient  case,  and 
ftiUy  answers  the  positions  and  argument  of  the  learned  counsel  for 
the  plaintiff.  It  is  conceded  by  them  that  the  taint  of  usury  attaches 
to  paper  which  is  given  in  mere  substitution  for  that  which  was 
usurious.  It  is  conceded  that  if  £L  Salomon  ft  Bro.  had  given  their 
note  for  the  extended  time,  that  would  have  been  usurious.  It  it 
also  conceded  that  if  the  note  in  suit  had  been  given  by  the  defend* 
ant,  at  the  request  of  E.  Salomon  ft  Bro.,  or  with  their  knowledge 
and  assent,  it  also  would  have  been  usurious.  It  would  then  have 
been,  as  counsel  say,  new  paper  put  in  the  place  of  the  old  by  the 
borrower,  who  was  pri^y  to  the  usury,  or  at  least  for  his  benefit  and 
at  his  request  Would  it  have  made  the  slightest  difference  in  the 
character  of  this  paper  as  a  substituted  security,  so  far  as  the  payees 
were  concerned,  had  it  appeared  that  E.  Salomon  ft  Bro.  had  re- 
quested the  defendant  to  go  to  the  payees  and  give  his  note  in  the 
manner  he  did  ?  It  seems  to  us  clearly  not,  and  that  the  character 
of  the  paper,  whether  as  a  substituted  security  or  a  new  note 
received  in  payment,  must  depend  upon  the  nature  of  the  trans- 
action and  the  intention  of  the  parties  to  it  at  the  time.  E.  Salo* 
mon  ft  Bro.  had  failed,  and  hence  their  signature  was  no  longer  of 
any  value.  Plankinton  was  the  only  solvent  and  responsible  party 
to  the  old  note,  and  it  was  to  him  alone  the  payees  looked  for  pay- 
ment They  must,  we  think,  have  regarded  it  as  a  substitution 
Vol.  IX.  — 68 
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onder  the  circumstances,  and  so  most  Mr.  Plankinton.  It  has  aU 
the  appearance  of  a  sabstitntion,  as  mnch  so  as  any  of  the  previon^ 
renewals  when  E.  Salomon  &  Bra  signed  and  Plankinton  indorsed; 
If,  therefore,  such  was  its  character,  as  we  believe  no  jury  could  fail 
to  find,  then  if  the  former  note  was  usurious,  the  note  in  suit  must 
also  be.  It  is  by  one  of  the  same  parties  liable  upon  the  former 
note,  and  to  the  same  payees,  and  for  the  very  same  consideration. 
In  the  language  of  Swift,  G.  J.,  in  Botsfard  v.  Sanfordj  2  Conn. 
279.  it  is  ''  the  same  usurer  and  the  same  usury.''  And  the  usury 
is  being  enforced  against  the  same  party  against  whom  it  was  for* 
merly  proposed  to  enforce  it,  and  upon  a  note  taken  by  the  same 
lenders,  who  knew  it,  if  it  existed,  at  the  time  the  note  was  taken^ 
and  must  be  presumed  to  have  intended  to  keep  up  and  avail  them- 
selves of  the  promise  to  pay  it  in  violation  of  law.  It  is  impossible, 
under  such  circumstances,  to  say  that  the  usury  was  not  carried 
forward  into  the  new  note  with  the  knowledge  and  assent  of  the 
payees,  and  that  the  maker  shall  not  have  the  same  defense  to  it 
that  he  would  have  had,  as  indorser,  to  the  old  note  in  place  of  which 
the  new  one  was  given,  if  suit  had  been  brought  against  him  upon 
that  And  it  is  equally  impossible,  we  think,  both  on  principle  and 
authority,  to  say  either  that  the  usurious  taint  was  purged,  or  that 
the  payees  or  lenders  should  be  excused  or  protected,  merely  by  rea- 
son of  the  ignorance  of  the  maker  of  the  new  note  of  the  usurious 
character  of  that  in  place  of  which  it  was  given.  We  have  endea- 
vored to  show  that  knowledge  on  the  part  of  the  borrower,  or  party 
standing  in  that  relation,  or  who  represents  him  as  the  unpaid  or 
unsecured  security  does,  is  immaterial,  but  that  it  is  the  guilty  act 
and  intent  of  the  lender  which  the  law  seeks  to  punish,  and  that  it 
is  enough  if  it  appears  that  fie  knowingly  and  intentionally  violated 
the  statute.  In  this  view,  it  was  immaterial  that  Plankinton  had 
no  knowledge  of  the  usury.  It  was  the  same  as  if  he  had  had  such- 
knowledge,  or  as  if  £.  Salomon  &  Bro.,  who  did  have  it,  if  usury 
there  was,  had  renewed  the  note. 

It  follows  f^om  these  views  that  the  court  below  erred  in  giving 
the  instruction  in  question,  and  the  judgment  must  be  rerersed  and 
a  new  trial  awarded. 

It  is  90  ard$rkL 
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PuTKAM  ▼.  Fabkhah,  gamishee,  appellant. 

(97  Wis.  m.) 
SkihUe  offraudi^prtnnUe  to  pay  the  debt  of  another 

k  debtor  piomiaed  oraJij  to  fM^  part  of  hit  debt  bj  fMjiiig  the  debt  off  Us 
ereditor  to  a  third  peroon,  to  which  arrangement  the  latter  sabeeqnenllj^ 
•awnted.    Held,  that  the  promlfle  was  not  within  the  statute  of  frauds. 

This  was  an  attachment  suit  brought  by  Putney  against  one  Goi^ 
lett,  in  which  Famham  was  garnisheecL  Judgment  was  rendered 
against  Famham  for  $20.99.  From  the  judgment  Famham  appealed. 
The  other  material  facts  appear  in  the  opinion. 

Wm.  S.  Hawkins  and  A,  B,  Braleyy  for  appellant. 
Samuel  A.  Handles  and  Vernon  THchenoTy  for  respondent. 

• 

DlxoK^  G.  J.  The  question  as  to  the  right  of  trial  by  jury  need 
not  be  decided^  as  the  judgment  must  be  reversed  on  the  merits,  uid 
that  question  may  not  arise  again.  The  court  below  ruled  out  all 
other  testimony,  and  held,  on  the  defendant's  own  answer  or  dis- 
closure as  garnishee,  that  his  promise  to  pay  the  debts  due  f]*om 
Corlett  to  Fallon  and  Gallagher  was  within  the  statute  of  frauds 
and  void,  and  consequently  that  the  payments  made  by  him  to  them, 
after  service  of  the  garnishee  summons  upon  him,  were  unauthor- 
ized, and  did  not  discharge  him  from  liability  as  the  garnishee  of 
Corlett  This,  we  think,  was  a  mistaken  view  of  the  contract  or 
promise  to  pay  made  by  the  defendant  to  Gorlett  The  defendant 
purchased  of  Gorlett  a  span  of  horses,  a  wagon  and  set  of  harness, 
and,  as  part  of  the  contract  of  purchase,  promised  Gorlett  to  pay  so 
much  of  the  purchase-money,  namely,  $12.50  to  Fallon  apd  tl7  to 
Gallagher,  Gorlett  being  indebted  to  those  parties  respectively  in 
tliose  sums.  Soon  after  the  purchase,  and  before  the  servioe  of  the 
garnishee  process  upon  him,  the  defendant  notified  Fallon  and  Gal- 
lagher of  his  promise  to  Gorlett  to  pay  them  such  sums,  and  chej 
each  accepted  such  promise,  and  as  he  testifies,  *'  consented  to  tak4 
his  word  for  the  pay."  He  paid  them  according  to  promise,  but  not 
nutil  after  process  of  garnishment  was   served    upon   him.    The 
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question  is,  whether  sudh  promise  was  within  the  statute  of  frauds^ 
and  we  believe  it  to  be  well  settled  that  it  was  not,  although  it  was 
collateral  to  Corlett's  own  liability  or  promise  to  pa;  the  same  debta^ 
and  may  be  said  incidentally  to  have  guaranteed  such  payment  It 
was  a  guarantee  in  form,  but  not  in  substance  or  effect,  within  the 
meaning  of  the  statute  of  frauds.  It  was  not  a  mere  promise  by 
the  defendant  to  be  responsible  for  the  debts  of  Gorlett  to  those 
parties,  and  to  pay  those  debts,  but  a  promise  by  him  to  pay  his 
own  debt  in  that  particular  way.  It  was  a  promise  founded  upon  a 
new  and  efficient  consideration  moving  to  the  promisor  from  the 
debtor  at  the  time  the  promise  was  made.  Such  a  promise  or  agree- 
ment is  not  within  the  statute  of  frauds,  and  no  note  or  memoran- 
dum in  writing,  expressing  the  consideration,  and  subscribed  by  the 
party  to  be  charged  therewith,  is  required.  Dyer  v.  GHbson,  16  Wis. 
657 ;  Wynian  v.  Qoodrich,  26  id.  21 ;  MaUary  v.  GiMt,  21  N.  Y. 
412 ;  Cardell  v.  McNeil^  id.  336  ;  Nelson  v.  Boynton,  3  Mete  396 ; 
Dearborn  v.  Parhsy  5  OreenL  81 ;  Barker  v.  Bucklin^  2  Denio,  45. 

And  the  principle  seems  well  settled  now  in  cases  of  simple  con- 
tracts, where  one  makes  a  promise  to  another  for  the  benefit  of  a 
third  person,  that  such  third  person  can  maintain  an  action  in  his 
own  name  upon  the  promise,  though  the  consideration  does  not 
move  from  him.  Barker  v.  Bucklin^  eupra^  and  cases  there  cited; 
McCUllan  v.  Sanfordy  26  Wis.  595.  After  notice,  therefore,  to 
them,  and  their  assent,  the  liability  of  the  defendant  to  Fallon  and 
Gallagher  was  absolutely  fixed,  and  they  each  could  have  main- 
tained an  action  against  him  to  compel  payment  After  such 
notice  and  assent,  it  was  no  longer  in  the  power  of  Gorlett  to  for- 
bid such  payment,  or  to  withdraw  his  assent,  or  to  require  pay- 
ment to  be  made  to  himself,  without  the  consent  of  Fallon  and 
Gallagher,  even  if  it  may  be  said  to  have  been  competent  for  him 
to  have  done  so  before  they  were  notified  and  signified  their  accept- 
ance of  the  defendant's  promise.  The  defendant's  liability  being 
thus  fixed,  jiis  voluntary  payment,  after  service  of  process  upon  him, 
was  not  'unlawful  or  unauthorized.  Indeed,  it  was  immaterial 
whether  he  paid  before  or  after  service  of  process,  or  whether  he 
had  paid  at  all  or  not  He  was  not  liable  as  the  garnishee  of  Gor- 
lett He  was  not  (Dorlett's  debtor,  but  the  debtor  of  Fallon  and 
Gallagher,  at  the  time  the  proceedings  were  commenced. 

And  the  case  of  SeaniauY.  Whitney ^  24  Wend.  260,  cited  and 
relied  on  by  counsel  for  the  plaintiff,  was  of  a  different  kind.     The 
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question  there  was,  whether,  where  fands  were  merely  deposited  by 
a  debtor  with  a  third  person,  with  directions  to  pay  them  over  to  a 
creditor  in  extinguishment  of  a  debt,  and  there  was  no  agreement^ 
either  express -or  implied,  by  which  the  funds  became  the  property 
of  the  creditor,  so  that  the  debtor  did  not  lose  control  over  them, 
an  action  for  money  had  and  received  would  lie  by  the  creditor 
against  the  third  person  with  whom  the  funds  had  been  so  deposited. 
80  much  as  is  said,  rather  obiier  than  otherwise,  toward  the  close 
of  the  opinion,  respecting  the  necessity  of  obtaining  the  assent  of 
the  party  for  whose  benefit  a  promise  is  made  to  another,  either  at 
or  before  the  time  the  consideration  for  the  promise  passes  or  the 
promise  is  made,  in  order  that  such  promise  may  be  valid  or  avail- 
able to  the  party  for  whose  benefit  it  is  made,  is  opposed  by  the 
weight  of  authority,  and  does  not  meet  our  approval 
The  judgment  of  the  circuit  court  is  reversed  and  a  new  tria? 

awarded* 

Judgm$nt  rwened. 


HoBABT  T.  Thx  Milwaukee  Gitt  Bailboad  Ooicpavt. 

(87W1S.1M.) 
Eane  fa&road  in  t^ee^-^eompeMoiUm  to  owner  of  fee. 

The  owner  of  the  fee  of  a  public  street  is  not  entitled  to  compensation  for  the 
oonetniction  and  operation  of  a  honie  railroad  therein^  in  the  absence  of 
proof  of  spedal  damage.    (See  note,  p,  465.) 

That  the  owner  of  a  store  will  be  prevented  b^  such  railroad  from  unloading 
drajs  and  wagons  in  front  thereof,  will  not  constitute  such  special  damage. 

The  plaintiff  was  the  owner  and  occupant  of  a  lot  and  store  on 
East  Water  street  in  Milwaukee.  The  defendant  was  a  duly  organ- 
ized corporation  for  building  and  operating  a  horse  railroad,  and 
had  one  track  along  said  street  in  front  of  plaintiff's  premise& 
This  action  was  brought  to  restrain  defendant  from  constructing  a 
second  track  on  said  street  The  plaintiff  claimed  to  be  the  owner 
in  fee,  subject  only  to  the  easement  of  an  ordinary  highway,  of  the 
street  in  front  of  his  said  lot»  and  alleged  that  defendants  had  no 
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lioenfle  from  him,  or  authority  of  law  to  oonstract  said  traok,  and 

tiiat  Baid  track  would  seriously  obstruct  the  use  of  the  street  by  th« 
public,  and  would  be  a  permanent  injury  to  plaintiff's  premises  and 

other  adjoining  lots. 

The  defendant  answering  alleged  the  authority  of  the  common 
4X>uncil  for  the  construction  by  them  of  a  single  or  double  track,  and 
denied  that  the  track  would  obstruct  the  public  use  of  the  street, 
4uid  also  claimed  that  such  railroad  was  only  a  use  of  the  street  for 
the  ordinary  purpose  of  a  highway. 

An  injunction  was  granted  upon  the  complaint,  which  the  court 
lefused  to  dissolve  upon  the  coming  in  of  the  answer.  Defendant 
appealed. 

Wells  dk  Brigham,  for  appellant 
Palmer,  Hooker  dk  Pitkin,  for  respondent. 

DixoK,  C.  J.  The  question  myolved  in  this  oaae  is  one  which 
has  undergone  very  thorough  examination  in  the  courts  of  several 
of  the  other  States,  and  it  is  improbable  that  any  new  argument  or 
^consideration  can  now  be  advanced  upon  either  side  of  it  We  shall 
not  attempt  to  advance  any,  nor  shall  we  repeat  what  others  have 
«dd,  but  content  ourselves  with  a  simple  statement  of  our  oondu- 
lion,  with  a  reference  to  those  cases  by  which  it  will  be  found  to  be 
ftiUy  sustained.  The  examination  of  the  question  has  resulted  in 
eome  conflict  of  opinion  and  decision  in  other  courts.  In  New 
York  it  has  been  held,  but  by  a  court  itself  divided,  three  of  the 
judges  dissenting,  that  the  establishing  and  running  of  a  horse  rail- 
road in  the  public  streets  of  a  city  is  an  imposition  of  an  additional 
burden  upon  the  land  of  an  adjoining  proprietor  covered  by  such 
street,  and  that  such  proprietor,  being  entitled  to  a  compensation 
therefor,  may  maintain  a  suit  to  enjoin  until  compensation  has  been 
made.  Craig  v.  Rochester  City  A  Brighton  R.  R.  Co.,  39  N.  Y.  404 
But  in  the  case  of  The  People  v.  Kerr,  27  N.  Y.  204,  Bmott,  J., 
was  of  the  contrary  opinion,  holding  that  the  bailding  and  operat- 
ing of  such  road  created  no  additional  burden,  so  that  the  weight 
of  opinion,  so  far  as  any  has  yet  been  expressed  by  the  judges  of  the 
court  of  appeals,  may  be  said  to  be  very  nearly  evenly  balanced. 
Opposed  to  the  above-mentioned  decision  are  the  decisions  in  Ohio, 
Louisiana  and  Gonnecticut,  where  the  question  has  been  directly 
^adjudicated,  and  in  Massachusetts  and  some  other  States,  where  the 
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Mntrary  principle  has  been  most  clearly  assnmed.  Street  Railway 
▼.  Cfumminsvilley  14  Ohio  St.  523 ;  Brown  t.  Dupleseis,  14  La.  An. 
«42 ;  EUiott  v.  Fair  Haven  i§  Westville  R.  R.  Co.,  32  Conn.  579 ; 
Sargent  y.  Ohio  d  Mississippi  Railroad  Co.,  1  Handy,  52;  Obmmon' 
weMh  T.  Temphy  14  Oray,  75 ;  Chase  v.  Sutton  Manufacturing  Co^t 
4  Cnsh.  152;  New  Albany  d  Salem  R.  R.  Co.  v.  (/Daily,  12  Inl 
551.  The  court  of  Ohio  holds  to  what  may  be  regarded  as  a  middle 
doctrine  between  that  of  the  majority  decision  in  New  York,  and 
the  decisions  in  Lonisiana  and  Connecticut,  that  authority  to  lay 
down  the  necessary  structure  for  a  street  railway  in  a  common  high- 
way or  street,  and  to  run  cars  thereon  for  the  carriage  of  passengers 
for  hire,  may  be  lawfully  granted  to  a  company  incorporated  for 
that  purpose,  without  any  compensation  to  the  owners  of  adjoining 
lots,  except  where  some  private  right  of  such  owners  is  thereby 
impaired.  That  court  holds  the  doctrine  that  there  exists  in  the 
owners  of  adjoining  lots  a  private  right  to  have  firee  access  to  their 
lands  and  buildings  from  the  street,  as  the  same  was  and  would 
have  continued  to  be  according  to  the  mode  of  its  original  use  and 
appropriation  by  the  public,  and  that  there  can  be  no  change  of 
such  mode  and  adaptation  of  the  street  to  new  vehicles  and  methods 
of  carriage  and  transportation  which  shall  materially  impair  or 
destroy  such  right,  unless  by  the  consent  of  the  owners,  or  upon 
the  payment  of  due  compensation  to  them.  The  same  view  was 
suggested  by  two  of  the  judges  in  The  People  v.  Kerr,  supra,  p.  215. 
This  doctrine  has  been  somewhat  freely  criticised  by  some  whose 
opinions  are  entitled  to  very  great  respect,  but  notwithstanding  we 
are  inclined  to  adopt  it  as  being  the  most  just  and  reasonable  solu* 
tion  of  the  question  which  has  fallen  under  our  observation.  It  is 
a  doctrine  which  imposes  no  unreasonable  restriction  upon  the 
rights  of  the  public  in  the  use  of  its  streets  and  highways,  and 
which  at  the  same  time  affords  that  protection  to  pnvate  or  indi-* 
vidual  right  which  the  spirit  and  principles  of  our  constitution  and 
form  of  government  require.  It  is  possible,  as  has  been  suggested, 
that  it  may  sometimes  prove  embarrassing  in  practice  to  determine 
when  and  to  what  extent  the  private  rights  of  adjoining  ownen 
bave  been  infringed,  but  such  embarrassments  are  inseparable  from 
the  consideration  and  determination  of  all  similar  questions.  The 
difficulties  in  the  way  of  ascertaining  and  determining  them,  by  no 
means  disprove  their  existence  or  show  that  they  ought  not  to  be 
recognized  and  enforced. 
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For  the  reasons/therefore,  which  are  so  well  stated  by  the  ooiirt 
of  Ohio,  and  in  the  other  decisions  and  opinions  to  which  reference 
has  been  made,  we  hold  that  the  laying  down  of  the  rails  and  run- 
ning of  the  cars  in  the  manner  shown  by  this  case,  is  not  the  appro- 
priation of  the  street  to  a  new  nse,  requiring  compensation  to  be 
made  therefor  to  the  plaintiff,  unless  he  has  shown  that  he  will  suffer 
some  private  and  peculiar  injury  by  being  deprived  of  that  free 
access  to  his  premises  which  otherwise  he  would  continue  to  have 
and  enjoy.  This  also  is  claimed.  The  building  upon  the  premises 
is  a  store,  used  and  occupied  by  the  plaintiff  as  a  wholesale  mer- 
chant, and  into  and  from  which  many  heavy  articles  have  to  be 
constantly  received  and  taken  by  wagons  and  drays,  which  are 
loaded  and  unloaded  in  front  of  the  store  and  upon  the  street  in 
question.  The  custom,  as  described  by  counsel,  though  not  fully 
shown  by  the  afiSdavits,  is  to  back  the  wagons  or  drays  up  to  the 
curb-stone  or  sidewalk,  and  to  discharge  or  receive  freight  to  and 
from  the  store  across  the  sidewalk.  The  laying  of  the  rails  and 
running  of  the  cars  on  that  side  of  the  middle  of  the  street  where 
the  store  is,  though  near  the  middle,  will  interfere  with  and  prevent 
this  custom.  Sufficient  space  will  not  be  left  between  the  curb-stone 
or  sidewalk  and  the  railway  track,  for  the  teams  with  wagons  or 
drays  to  stand  at  a  right  angle  with  or  crosswise  of  the  street.  The 
heads  of  the  horses  will  come  in  contact  with  the  passing  car& 
Such  is  the  obstruction  of  which  the  plaintiff  complains,  or  the 
private  and  peculiar  injury  for  which  he  seeks  redress.  Has  he  any 
such  private  ri^ht  or  easement  in  the  street  in  front  of  his  store  P 
It  is  clearly  our  opinion  that  he  has  not  The  public  authoritiea 
may  permit  such  use  of  the  street  so  long  as  th^  please,  or  until 
public  convenience  demands  it  should  cease ;  but  the  plaintiff  can- 
not insist  upon  it  as  a  right  in  himselfl  When  the  space  thus  occu-. 
pied  by  his  teams  is  required  for  public  travel,  or  the  passage  of 
vehicles  of  any  kind  authorized  by  the  public,  his  occupation 
becomes  an  obstruction  and  a  nuisance,  and  he  must  turn  his  team 
the  other  way,  or  lengthwise  of  the  street,  which  may  be  done  and 
yet  the  loading  and  unloading  take  place  without  any  very  great 
additional  trouble  or  inconvenience  to  hinL  At  all  events  he  haft 
no  right  to  insist  upon  such  use  and  occupancy  of  the  street  when 
the  public  authorities  have  signified  their  unwillingness,  as  they 
have  done  by  authorising  the  laying  down  of  the  railway  track  ii¥ 
question. 
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The  order  appealed  from  is  reyersed^  and  the  cause  remanded  for 
farther  proceedings  according  to  law. 

NOTB.  ^It  Is  tattled  In  New  fork  State*  that  the  oooupatlon  of  a  street  or  hlghwtj 
by  a  railroad  operated  by  steam.  Is  the  Imposliion  of  an  additiuual  buideD,aDd  entitles 
the  owner  of  the  fee  to  additional  compensation.  WiUiarM  ▼.  N.  T,  Centrai  BaUroad 
ODm ^  N.  Y.  97:  Mahon  v.  N.  F.  Centiral  RaUroad  Co.<t  24  Id.  668 ;  Wager  ▼•  Troy  UnUm 
Ra/Oroad  Co^  26  Id.  606 ;  PreOn/terian  Society  t.  Atibum^  etc,  SaOroad  Co^  8  Hill,  667. 

And  that  there  Is  no  difference  In  principle  between  horse  railroads  and  railroads 
operated  by  steam,  was  recoffnlsed  In  the  preTalllng  opinion  In  Wager  y.  Troy  Union 
BaUroad  Co^  euprot  and  was  conceded  by  Mr.  Justice  Suthbrlaad,  who  delivered  the 
dissenting  opinion.  It  was  also  directly  u«clded  In  Craig  v.  Rochester  Ofty,  et«.,  jBoA- 
ftNKl  Co.,  by  the  supreme  court,  88  Barb.  404,  and  this  decision  was  affirmed  on  appeal, 
though  by  a  divided  oourt,  88  N.  Y.  404.  Mjuon,  J.,  who  delivered  the  dissenting  opin« 
Ion  In  the  oourt  of  appeals,  Insisted  that  there  was  a  broad  distinction  between  the 
two  kinds  of  railroads,  and  that  a  horse  railroad  was  not  a  new  burden  upon  a  street. 

The  case  of  People  v.  JTerr,  87  N.  Y.  188,  turned  upon  the  point  that  the  fee  of  the 
streets  In  New  York  city  Is  In  the  municipal  corporation.  Bmott,  J.,  In  the  latter  case 
took  the  ground  that  there  Is  a  distinction,  so  far  as  relates  to  the  right  of  the  owner 
of  the  fee  to  compensation,  between  streets  In  cities  and  highways  in  the  country,  but 
his  remarks  were  obiter  and  the  question  was  not  passed  on  by  the  courL  There  are 
some  other  cases,  however,  that  maintain  this  distinction.  MUbvm  v.  Otty  of  Cedatr 
RapldM^  12  Iowa,  246 ;  Haioht  v.  Otty  of  Keokuk,  4  id.  188;  AppUgate  v.  LexttigUm,  eic^ 
RaOroadt  8  Dana,  288;  Wolfe  v.  Cootngtoih  etc.^  RaOroad^  16  B.  Monr.  404. 

Most  of  the  oases  holding  that  the  construction  of  a  horse  railroad  upon  a  street  la 
not  an  enlargement  of  the  easement,  are  cited  in  the  opinion  in  the  principal  case. 
Peddlooni  v.  BaUUnore,  etc^  Railroad  Co^  84  Md.  468,  is  to  the  same  effect,  but  the  appU- 
eatlon  of  the  decision  was  expressly  limited  to  the  particular  facts  of  the  case. 

The  English  rule  Is' that  the  occupation  of  a  highway  by  a  railroad  is  the  Imposition 
cf  aj  additional  burden.  Bee  Rameden  v.  The  Maneheater,  etc,  RaUway^  1  Bxch.  728» 
And  in  mssoiirl,  even  a  plank-road  was  held  to  be  sooh  an  additional  bardea.  WU* 
UantB  y,Naiurdl  Bridge  Monk  Road  Co^Zi  Mo.  660,^  BMP. 
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appellants.  ^ 

(27WIS.6CL) 
Oommen  wnrier — dd^oery  io  iueceeding  ewrri&r, 

AdBtUr  shipped  goods  for  W.,  wbich  came  Into  defendants'  poeBeealon,  ag 
Intermediate  earrien,  and  were  by  them  carried  to  the  terminna  of  their 
nmte  and  depodtad  in  that  part  of  their  warehoaae  aet  apart  for  freight  for 
W.,  and  whence  it  was  the  custom  of  the  8acoeeding  carrier  to  take  them 
without  farther  notice,  when  readj  for  delivery.  Plaintiff '8  goods  liaving 
been  accidentally  destroyed  while  so  in  defendants'  warehoase,  KM  (1)  tliat 
if  the  succeeding  carrier  liad  reasonable  time  to  remove  the  goods  after 
ihej  were  readj  for  dellTery  and  before  their  destruction,  the  defendants 
were  not  liable ;  (2)  that  the  question  whether  or  not  the  succeeding  carrier 
had  such  reasonable  time  was  for  the  jury. 

Vol.  IX.  —  69 
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Acnoir  to  recover  the  value  of  goods  destroyed  by  fire  whik  ui 
defendants'  possession.    The  opinion  states  the  facta. 

.  John  W,  Carey,  for  appellants. 

Oregory  dk  Pinney,  for  respondent  That  an  intermediate  car- 
rier is  bound  to  deliver  goods  to  the  succeeding  carrier,  cited 
McDonald  v.  Western  R.  R.  Co^  34  N.  Y.  497 ;  Ooold  v.  Ohapin,  20 
id.  259 ;  Lawrence  v.  R.  R.  Co.,  15  Minn.  890 ;  2  Am.  Bep.  180 ; 
Van  Santvoord  v.  St  John,  6  Hill.  157 ;  Hooper  v.  Chicago  A  N.  W. 
R'y  Co^  ante,  p.  439 ;  Ladue  v.  Griffith,  2  5N.  Y.  364;  Miller  v.  Steam 
Ifav.  Co.,  10  id.  431 ;  Blossom  v.  Griffin,  13  id.  569. 

LYOKyJ.  The  plaintiff  shipped  from  Boston  and  New  York 
forty-one  packages  of  merchandise  consigned  to  himself  at  Winona, 
Minn.  At  Watertown,  in  this  State,  these  packages  were  delivered 
to  the  defendant,  thirty-five  of  them  on  the  12th  day  of  May,  1870, 
and  the  remaining  six  packages  on  the  day  following,  for  transpor- 
tation to  La  Crosse,  which  was  the  western  terminus  of  defendant's 
line  of  railway ;  and  they  were  transported  by  the  defendant  to  La 
Crosse,  the  thirty-five  packages  reaching  there  on  the  morning  of 
May  18,  and  the  other  six  packages  on  the  following  morning. 

It  was  the  custom  and  usage  of  the  defendant  to  forward  from  La 
Crosse  all  goods  consigned  to  Winona,  by  the  steamboat  ^'  Keokuk, ** 
a  boat  owned  and  operated  by  the  ^'  Northwestern  Union  Packet 
Company,''  which  company  was  a  common  carrier  on  the  Mississippi 
river.  The  ^'  Keokuk  "  made  daily  trips  from  La  Crosse  to  Winona 
and  back  to  La  Crosse,  usually  leaving  the  latter  place  at  8  ▲.  m.,  and 
returning  there  at  about  7.30  P.  m.  On  her  return  she  was  accus- 
tomed to  receive  from  the  defendant  all  freight  for  Winona  which 
was  ready  for  shipment,  sometimes  taking  it  on  board  in  the 
evening  and  sometimes  not  until  the  following  morning. 
.  Between  the  railroad  track  and  the  river,  at  La  Crosse,  there  were 
certain  warehouses  owned  and  controlled  by  the  defendant,  from 
which  goods  were  shipped  on  board  the  ^'Keokuk"  and  other 
steamers,  and  into  which  goods  were  received  from  such  steamers. 
All  goods  received  into  such  warehouses  were  distributed  to  different 
portions  thereof^  according  to  their  destination.  A  portion  of  each 
warehouse  was  devoted  to  freight  consigned  to  Winona,  and  snob 
portion  was  designated  by  a  sign  or  card  attached  t»  that  part  of 
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ihe  bailding  labeled  "Winona."  Soon  after  the  aitival  of  the 
I^aintiff's  goods  at  La  Crosse^  and  on  the  same  day^  they  were 
taken  from  the  cars  by  the  defendant,  and  placed  in  one  of  these 
warehonseSy  in  the  part  thereof  so  set  apart  for  Winona  freight,  for 
diipment  on  the  ^OS^eokok."  The  defendant  had  no  interest  whatever 
in  the  packet  company  which  owned  and  operated  the  "  Keokuk/' 
and  there  was  no  special  contract  between  the  plaintiff  and  the 
defendant  concerning  the  transportation  of  these  goods  from  Water- 
town  to  La  Orosse. 

-  The  cnstoni  and  usage  of  business  at  La  Orosse,  between  the 
defendant  and  the  packet  company,  in  respect  to  the  shipment  of 
goods  airiying  there  by  the  defendant's  railroad,  and  consigned  to 
points  on  the  river,  was  briefly  as  follows :  On  the  arrival  of  such 
freight,  the  way  bills  accompanying  the  same  were  copied  into  the 
in-freight  book  of  the  defendant,  and  entered  by  the  yard  master  in 
the  train  book.  The  freight  was  then  checked  into  the  warehouse 
of  the  defendant,  and  distributed  to  its  appropriate  place  therein, 
according  to  its  destination.  Bills  of  lading  for  the  consignees 
were  then  made  out  from  such  way  bills,  and  from  these  bills  of 
lading  two  tally-books  were  made  —  one  for  the  check  derk  of  the 
defendant,  and  the  other  for  the  steamboat  which  might  take  the 
goods ;  and  then  the  freight  was  ready  to  be  delivered  to  the  steam- 
boat   This  was  all  done  by  the  employees  and  agents  of  the  defendant 

'  The  goods  were  then  taken  from  the  warehouse  by  the  employees 
of  the  packet  company,  and  placed  on  the  boat,  the  second  clerk  of 
the  boat  and  the  check  clerk  of  the  defendant  attending  with  the 
tally-books  to  verify  the  correctness  of  the  shipment  After  the 
freight  was  on  board,  the  clerk  of  the  boat  signed  each  page  of  the 
manifest  book,  which  had  previously  been  made  by  copying  into  it 
the  bills  of  lading  of  the  goods  thus  shipped,  and  was  furnished 
With  a  copy  thereof.  After  the  freight  was  deposited  in  its  appro- 
priate place  in  the  warehouse,  it  was  handled  entirely  by  the  crew 
of  the  steamboat  It  was  not  the  custom  and  usage  for  the  agents 
of  the  defendant  to  give  actual  notice  to  the  packet  company,  of 
the  arrival  of  freight  at  La  Orosse,  for  different  points  on  the  river ; 
but  the  boats  called  at  the  warehouses  of  the  defendant  for  such 
fireight  on  their  regular  trips,  taking  all  that  was  ready  for  shipment 
It  would  seem,  from  the  testimony,  that  the  goods  of  the  plaintiff 
which  had  then  arrived  were  not  ready  for  delivery  on  board  the 
'^Keokuk"  when  she  left  for  Winona  on  Saturday  morning.  May  14. 
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because  the  bills  of  lading  and  manifest  thereof  had  not  been  niad& 
They  were  completed,  howeyer,  as  respects  the  thirty-flye  paokagei^ 
when  the  boat  returned  that  eyening.  The  remaining  six  paokagef 
were  neyer  manifested. 

The  ^^Eeoknk"  returned  to  La  Oroese  at  the  usual  time  on  Saturday 
evening,  unloaded  her  down  freight,  and,  after  doing  soine  towing, 
laid  up  at  a  wharf  near  where  another  steamboat,  the  ^  War  Eagle,'^ 
was  taking  on  freight  from  the  warehouse  in  which  plaintiff's  goods 
were  stored.  While  the  two  remained  in  this  position,  and  about  one 
o'clock  in  the  morning  of  Sunday,  May  15,  the  *^bt  Eagle^  took 
fire,  the  flames  communicated  to  tibe  warehouse,  and  the  same  and 
all  its  contents,  including  the  goods  of  the  plaintiff,  were  speedily 
consumed. 

This  action  was  brought  to  recoyer  the  yalue  of  these  goods,  and 
the  plaintiff  had  a  yerdiot  and  judgment  in  the  circuit  court  The 
defendant  has  appealed  from  such  judgment  to  this  court 

It  is  freely  conceded  that  the  goods  were  not  lost  through  any 
fault  or  negligence  of  the  defendant  or  its  agents  or  employees ;  and 
that,  unless  the  defendant  can  be  held  liable  for  the  loss  as  a  com* 
men  carrier,  it  cannot  be  held  liable  at  alL 

The  position  of  the  plaintiff  is,  that  there  was  no  suspension  of 
che  liability  of  the  defendant  as  a  common  carrier  in  respect  to  th» 
goods  of  the  plaintiff  after  they  arriyed  at  La  Orosse;  that  such 
liability  necessarily  continued  until  the  goods  should  actually  be 
delivered  to  the  packet  company;  and  that,  inasmuch  as  they  were 
destroyed  before  such  actual  delivery,  the  defendant  is  liable  to  the 
plaintiff  for  their  yalue. 

The  circuit  court  judge  adopted  this  view  of  the  law;  and  while 
he  submitted  it  to  the  jury  as  a  question  of  fact,  whether  there  had 
been  an  actual  deliyery  of  the  goods  by  the  defendant  to  the  packet 
company,  he  instructed  them  tliat  either  the  defendant  or  the 
packet  company  was  liable  for  the  goods  as  a  common  carrier;  that 
there  was  no  eyidence  which  would  authorize  them  to  find  that  the 
liability  of  the  defendant  was  that  of  warehouseman  only ;  and  that^ 
after  the  goods  were  placed  in  the  warehouse,  there  was  no  suspen* 
sion  of  the  strict  liability  of  a  common  carrier  in  respect  thereto. 

The  position  of  the  defendant  is,  that  after  the  plaintiff's  gooda 
were  unloaded  from  the  cars  and  placed  in  that  portion  of  the  wan- 
house  set  apart  for  Winona  fireight,  ready  to  be  taken  therefirom  bj 
the  connecting  carrier,  the  Northwestern  Union  Packet  Company, 
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AS  was  the  aniform  custom  and  usage  in  such  cases,  the  liability  of 
the  defendant  as  a  common  carrier  ceased,  and  from  thenceforth, 
if  liable  at  all,  it  was  only  as  a  warehouseman  and  forwarder,  and 
not  as  a  common  carrier. 

Conceding,  for  the  purposes  of  the  argument,  that  the  placing  of 
the  goods  in  the  warehouse  in  the  portion  thereof  from  which  the 
connecting  carrier  was  accustomed  to  take  goods  consigned  to 
Winona,  was  notice  to  such  carrier  that  they  were  there  awaiting 
transportation  by  its  boat  to  Winona,  and  conceding  also  that  the 
bills  of  lading,  tally-books  and  manifests  had  been  made,  and  that 
the  goods  were  ready  to  be  put  on  board  the  '^  Keokuk/'  and  were  so 
ready  before  that  boat  returned  to  La  Orosse  on  Saturday  evening 
before  the  fire,  still  there  is  no  evidence  of  an  actual  delivery  of  the 
goods  to  the  packet  company.  At  the  time  they  were  burned  no 
bill  of  lading  or  tally-book  thereof  had  been  delivered  to,  and  no 
manifest  had  been  signed  by,  the  agents  of  the  packet  company; 
neither  had  that  company  exercised  any  control  over  the  property. 
The  goods  were  held  by  the  defendant  either  in  the  capacity  of  a 
common  carrier  or  in  that  of  a  warehouseman.  The  most  that  can 
be  successfully  claimed  by  the  defendant  is,  I  think,  that  the  goods 
were  in  its  warehouse  ready  to  be  delivered  to  the  packet  company 
whenever  its  boat  should  call  for  them. 

However  the  fact  may  be,  there  is  certainly  evidence  tending  to 
■how  that  the  thirty-five  packages  which  arrived  at  La  Crosse  on 
Friday  morning,  were  ready,  before  they  were  consumed,  for  delivery 
to  the  packet  company. 

On  this  state  of  facts,  the  controlling  question  which  we  are  to 
determine  is,  whether  the  undisputed  evidence  demonstrates  that 
the  defendant  is  necessarily  chargeable  as  a  common  carrier  for  the 
loss  of  the  plaintiff's  goods.  If  it  is  so  chargeable,  the  judgment 
of  the  circuit  court  should  be  affirmed.  If  it  is  not  necessarily  so 
chargeable,  then  such  judgment  should  be  reversed. 

The  liability  of  a  common  carrier  of  goods  after  they  have  reached 
their  destination  and  are  awaiting  delivery  to  the  o\fner  or  con* 
signee,  has  been  adjudicated  by  this  court  in  Wood  v.  Orocker, 
18  Wis.  345.  It  is  held  in  that  case,  that  where  goods  are  trans* 
ported  by  a  railroad  company  to  the  place  of  consignment,  and  there 
deposited  in  its  warehouse,  the  liability  of  such  company  as  a  com- 
mon carrier  in  respect  to  such  goods  does  not  thereby  cease,  but  con- 
tinues until  the  same  are  ready  for  delivery  to  the  owner  or  oonsignee 
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thereof,  and  until  he  has  had  a  reasonable  opportunity  to  take  ihem 
away. 

There  is  doubtless  much  conflict  of  authority  on  this  subject,  bat 
the  rule  there  adopted  was  thought  by  the  court  to  be  sustained 
by  the  sounder  reason,  and  to  accord  best  with  wellnsettled  princi- 
pies  of  public  policy.  We  are  not  disposed  to  disturb  that  rule,  and 
it  is  entirely  unnecessary  to  refer  to  the  authorities  which  hold  A 
different  doctrine. 

I  think  that  the  same  rule  should  be  applied  here.  I  can  see  no 
difference  in  principle  between  a  case  where  the  transit  is  ended  and 
the  carrier  holds  the  goods  for  delivery  to  the  owner  or  consignee^ 
and  one  where  the  carrier  conveys  the  goods  over  a  portion  only  of 
the  route,  and  holds  them  for  delivery  to  some  connecting  carrier. 
For  the  purpose  of  receiving  such  delivery,  I  think  the  connecting 
carrier  must  be  held  to  be  the  agent  of  the  owner.  Schneider  v. 
Evans,  25  Wis.  241.  I  find  no  adjudicated  case  which  makes  any 
such  distinction,  although  in  McDonald  v.  Western  Railroad  Corpo- 
ratiouy  34  N.  T.  497,  Mr.  Justice  Hunt  does  say  that  there  is  an 
important  difference.  This  is  a  mere  passing  remark,  however,  n6 
explanation  of  the  grounds  of  difference  being  stated,  and  n6 
authority  cited  in  support  of  the  proposition.  Besides,  the  ques^ 
tion  as  to  whether  any  such  difference  existed  was  of  very  small 
significance  in  that  particular  case.  It  is  true,  the  defendant  in 
that  case  was  held  liable  as  a  common  carrier;  but  had  this  beeii 
ruled  otherwise,  the  carrier  was  evidently  guilty  of  gross  negligence 
in  not  forwarding  the  goods  in  due  time,  and  would  doubtless  have 
been  held  liable  as  a  forwarder  for  the  value  of  the  lost  goods. 

The  cases  cited  by  counsel  for  the  plaintiff  to  show  that  the  lia^ 
bility  of  the  carrier,  as  sach,  does  not  cease  until  an  actuiEd  deliver^ 
of  the  goods  to  the  next  carrier,  fail,  I  think,  to  establish  thai 
proposition. 

McDonald  v.  Western  Railroad  Gorporaiiony  supra,  and  Ooold  V. 
Chapin,  20  N.  T.  259,  assert  the  opposite  doctrine.  See  opinions  of 
Smith,  J.,  in  the  former  case  p.  502,  and  of  Strong,  J.,  in  the  lattei 
case,  p.  267. 

In  Miller  v.  Steam  Navigation  Go.,  10  N.  T.  481,  and  in  Hwpm 
V.  Chicago  d  N.  W.  R.  R.  Co,,  ante,  p.  439 ;  and  also  in  Ooold  y. 
CImpin,  supra,  it  was  held  that  the  transit  was  not  ended.  In 
Blossom  V.  Griffin,  13  N.  Y.  569,  and  in  Ladue  v.  Griffith,  25  N.  Y. 
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364,  the  goods  had  been  delivered  to  the  carrier  for  transportationii 
and  were  destroyed  before  the  transit  commenced. 

Lawrence  y.  Winona  dt  St  Peter^s  Railroad,  15  Minn.  390'; 
2  Am.  Sep.  130^  seems  to  torn  upon  the  point  that  the  railroad 
company  had  made  a  contract  with  some  person  to  giye  hinl 
the  exclusive  transportation  of  all  the  freight  received  by  it,  for 
the  point  to  which  the  goods  of  the  plaintiff  in  that  action  were 
consigned  not  to  be  transported  by  such  person  at  stated  times, 
but  only  when  a  certain  quantity  of  freight  had  accumulated, 
and  that  before  the  specified  quantity  had  accumulated,  and 
five  days  after  the  goods  were  placed  in  the  warehouse  of  the 
railroad  company,  tiiey  were  destroyed  by  fire.  The  company 
was  held  liable  as  a  common  carrier,  because  under  such  con* 
tract  it  had  deprived  itself  of  the  right  to  forward  the  goods.  But 
it  is  not  held  in  that  case  that  the  liability  of  the  carrier,  as  such, 
must  necessarily  continue  until  the  goods  are  actually  delivered  to 
the  next  carrier.  Hence,  whatever  some  of  the  judges  may  have 
Said  in  their  opinions,  none  of  these  cases  decide  that  the  liability 
of  the  carrier,  as  such,  necessarily  continues  until  an  actual  delivery 
of  the  goods  to  the  next  carrier. 

I  refer  to  these  oases  to  show  that  they  are  not  necessarily  in 
*»x>nflict  with  the  rule  which  we  adopt  in  this  case.  Indeed,  all 
of  the  cases  seem  to  agree  that  when  the  carrier  who  conveys  the 
goods  gives  notice  to  the  next  carrier  to  take  them,  if  the  latter  fail 
to  do  so  within  a  reasonable  time,  the  former  may  place  them  in 
his  own  warehouse,  and  from  that  time  his  liability  is  only  that  of  a 
warehouseman.  None  of  these  cases  hold  that  such  notice  to  the 
next  carrier  must  be  an  actual  written  or  verbal  notice.  The  better 
Opinion  seems  to  be,  that  the  notice  may  be  implied  from  the  course 
0t  dealing  between  the  parties,  or  from  the  custom  and  usage  of 
the  business.  But  the  case  of  Wood  v.  Crocker,  supra,  does  not 
require  that  notice  shall  be  given  to  the  owner  or  consignee  of  the 
arrival  of  the  goods,  before  the  strict  liability  of  a  common  carrier 
shall  cease.  It  is  sufScient  if  the  goods  are  ready  for  delivery,  and 
the  reasonable  time  for  the  owner  to  remove  them  has  elapsed. 

In  the  latter  case.  Justice  Colb  explains  what  is  a  "  reasonable 
time**  or '' reasonable  opportunity  ^  to  remove  the  goods.  Keeping 
m  mind  the  proposition  that  the  packet  company  was  the  agent  of 
the  plaintiff  to  receive  his  goods  from  the  defendant,  that  explana- 
tion, as  applicable  to  this  case,  is,  that  the  packet  company  was 
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bound  to  remoye  the  goods  from  the  warehouse  of  the  defendant  at 
the  earliest  practicable  time  after  the  defendant  was  ready  to  deliver 
ihem,  and  such  time  is  not  to  be  measured  by  any  peculiar  cironm* 
stances  in  the  situation  or  condition  of  the  packet  company  render- 
ing necessary  for  its  conyenience  that  it  should  haye  a  longer  time 
or  a  better  opportunity  to  take  the  goods^  It  was  part  of  the 
implied  contract  for  transportation  between  the  plaintiff  and  the 
defendant,  that  the  packet  company  should  receiye  the  goods  at  La 
Crosse  at  the  earliest  practicable  time  after  the  defendant  was  ready 
to  deliyer  them,  and  if  such  time  had  elapsed  before  they  were 
burned,  and  the  packet  company  was  not  ready  to  receive  them, 
then  and  in  such  case  the  defendant  held  them  under  the  more 
limited  liability  of  a  warehouseman  at  the  time  they  were  destroyed. 
Subject  to  these  legal  principles  it  is  for  the  jury  to  say,  from  all  of 
the  circumstances  of  the  case  as  proved  upon  the  trial,  whether 
such  reasonable  time  to  remove  the  goods  had  elapsed  before  they 
were  burned. 

I  have  already  said  that  the  controlling  question  in  the  case  is: 
Does  the  uncontradicted  evidence  demonstrate  that  the  defendant  is 
necessarily  chargeable  as  a  common  carrier  with  the  loss  of  the 
plaintiff's  goods  ?  In  the  light  of  the  propositions  of  law  which 
have  been  stated,  I  think  that  this  question  must  be  answered  in 
the  negative.  The  testimony  fails  to  inform  us  at  what  precise 
time  the  thirty-five  packages  which  reached  La  Crosse  on  Friday 
morning  were  ready  for  delivery  to  the  packet  company ;  and  it 
also  fails  to  show  for  whose  convenience  the  ^  War  Eagle  "  was  first 
loaded  on  Saturday  evening ;  but  it  tends  to  show,  as  already  stated, 
that  the  thirty-five  packages  were  ready  for  delivery  on  board  the 
**  Keokuk  ^  when  she  returned  to  La  Crosse  on  Saturday  evening.  I 
am  of  the  opinion  that  it  should  have  been  left  to  the  jury  to  say 
whether  any  part  of  the  goods  were  ready  for  delivery,  and  if  so^ 
whether,  under  all  of  the  circumstances,  the  packet  company  had 
a  reasonable  time,  before  the  fire,  within  which  it  might  have 
removed  the  goods  from  the  warehouse  of  the  defendant. 

That  portion  of  the  charge  of  the  court  to  the  jury  to  which 
these  observations  are  mainly  applicable  is  as  follows:  ^  There  is 
no  evidence  before  you  from  which  you  would  be  authorizedf  to  find 
that  the  liability  of  the  defendant  was  that  of  a  warehouseman 
simply ;  nor  is  there  any  evidence  from  which  you  would  be  author* 
ized  to  find  that  from  the  time  the  goods  were  placed  in  the 
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bonae  until  they  were  taken  by  the  boatSy  there  was  any  intenrening 
liability  as  for  warehousing,  or  any  suspension  of  the  strict  liability 
of  common  carrier.  Either  the  railway  company  is  liable  as  a 
common  carrier,  or  the  Northwestern  Packet  Company  is  so  liable.'* 

For  the  reasons  already  stated^  we  think  that  this  portion  of  tha 
charge  was  erroneous. 

I  am  of  the  opinion,  also,  that  the  fourth  and  fifth  instructiona 
asked  on  behalf  of  defendant  and  refused  by  the  court  should  haft 
been  given.    They  are  as  follows : 

^  4  The  plaintiff  is  presumed  to  haye  known  the  usages  and  gen* 
end  course  of  business  prevailing  between  the  defendant  and  the 
next  succeeding  carrier,  as  to  notice  of  arrival  of  goods  and  deliveij 
for  further  carriage,  and  he  is  bound  by  them. 

^  5.  The  defendant  was  not  bound  to  do  any  act  farther  than  in 
ponformity  to  such  usage,  in  the  way  of  notice  or  tender  of  the  goodi 
to  the  next  succeeding  carrier.^' 

I  think  that  the  learned  counsel  for  the  defendant,  in  his  very 
able  argument,  has  demonstrated  that  these  propositions  are  fully 
sustained  by  the  authorities. 

Th$  judgment  is  rmf0rud,and  the  cauee  remanded  for  a  new  trioL 


HoTT  ▼•  Thb  Cut  ov  Hitdbok,  appellant 

» 

(flTWIs.aM.) 

Wateroewrm^'Cbdruetinff  9wrfee§  wUer, 

A,  monidpal  corpoTEtion,  bj  Fftising  the  gnde  of  a  street,  obetmeted  the  tow 
of  earfooe  water  from  adjacent  higher  land,  to  the  injurj  thereol  IIM^ 
that  the  owner  of  the  land  could  not  maintain  an  action  for  damagea 
(8e$mUe,p.fm.) 

AonoK  for  damages.  The  defendant,  a  municipal  corporation, 
raised  and  graded  a  street,  whereby  the  surface  water,  running 
through  a  ravine  across  plaintifl's  adjacent  lands,  was  obstructed 
and  set  back  upon  said  lands  to  its  injury.  Plaintiff  alleged  that 
said  ravine  was  a  natural  water-course,  which  defendant  denied ; 
and  the  evidence  tended  to  show  that  said  ravine  was  dry,  except 
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in  time  of  heayy  rain^  when  the  8urfSEU3e  water  flowed  through  iL 
The  defendants  alleged  that  the  grading  and  raifling  of  said  streefe 
was  necessary  for  its  improvement 

The  other  facta  appear  in  the  opinion. 

Judgment  on  a  verdict  for  the  plaintifl^  from  whioh  defendant 
appealed. 

Henrjf  0.  Baker  and  John  0.  Spooner,  for  appellant 

L.  P  Weiherby  and  H.  A.  WHson,  for  respondent 

DixoK,  C.  J.  In  Pettigrew  v.  Ths  ViUage  of  JBvansvMe,  S5  Wii» 
223, 3  Am.  B.  50,  this  conrt  had  occasion  to  examine  the  subject  and 
express  its  views  very  fully  as  to  the  rights  and  liabilities  of  conter- 
minous proprietors  of  lands  with  respect  to  the  obstruction  and  flow 
of  mere  surface  water ;  and  to  say  when,  in  its  opinion,  and  under 
what  circumstances,  by  what  means,  and  to  what  extent,  the  owner 
of  land  might  obstruct  and  prevent  the  natural  and  customary  flow 
thereon  of  such  water,  and  turn  the  same  back  upon  or  ofT,  on  to 
or  over  the  liEtnds  of  others,  without  liability  fbr  injuries  thus  caused 
to  the  lands  of  other  proprietors.  The  question  was  discussed  in 
several  of  the  aspects  in  which  it  has  arisen  and  been  considered  by 
the  courts,  and  many,  probably  most,  of  the  cases  relating  to  it  cited 
and  examined ;  and  an  attempt  was  made  to  point  out  and  deflne 
the  rights  and  duties  of  owners  of  lands  in  those  particulars  which 
heretofore  have  been,  and  hereafter  doubtless  will  be,  the  most  flre- 
quent  subject  of  controversy.  The  result  of  that  examination  wai^ 
that  this  court  rejected  the  doctrine  of  dominant  and  servient  herit- 
age of  the  civ9  law  respecting  the  natural  flow  of  such  water,  which 
is  the  rule  of  some  of  the  States,  and  adopted  the  very  opposite  doc- 
trine of  the  common  law  of  England,  as  held  and  expounded  by  the 
courts  of  that  country,  and  also  by  those  of  several  of  our  own  Ameri- 
can States.  The  doctrine  of  the  civil  law  is,  that  the  owner  of  the 
upper  or  dominant  estate  has  a  natural  easement  or  servitude  in  the 
lower  or  servient  one,  to  discharge  all  waters  falling  or  accumulating 
upon  his  land,  which  is  higher,  upon  or  over  the  land  of  the  servient 
owner>  as  in  a  state  of  nature ;  and  that  such  natural  flow  or  passage 
of  the  water  cannot  be  interrupted  or  prevented  by  the  servient 
owner  to  the  detriment  or  injury  of  the  estate  of  the  dominant  or 
any  other  proprietor.    Such  seems  to  be  the  rule  in  the  States  of 
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Pennsylyania,  Iowa  and  IllinoiSy  and  perhaps  in  Missonri  and  Ohio. 
Kaufmann  v.  Orxesmety  and  Martin  v.  RiddU,  26  Penn.  St  407, 416; 
Livingston  y.  McDtmaMj  21  Iowa,  160 ;  OiUham  y.  Madison  Co.  R.  R. 
Cb.,  49  ni.  484 ;  Laumier  y.  FraneiSy  23  Mo.  181 ;  BuO&r  y.  Pecb, 
]6  Ohio  St  334.  The  facts  in  the  Ohio  case  were  in  all  mate<> 
rial  respects  the  same  as  those  in  Pettigrew  y.  The  Village  of  Evanth 
vitte,  and  it  distinctly  affirms  the  same  principle.  The  doctrine  of 
the  common  law  is,  that  there  exists  no  snch  natural  easement  or 
servitude  in  &yor  of  the  owner  of  the  superior  or  higher  ground  o^ 
fields  as  to  mere  surface  water,  or  such  as  falls  or  accumulates  by 
rain  or  the  melting  of  snow ;  and  that  the  proprietor  of  the  inferior 
or  lower  tenement  or  estate  may,  if  he  choose,  lawftilly  obstruct 
or  hinder  the  natural  flow  of  such  water  thereon,  and  in  so  doing 
may  turn  the  same  back  upon  or  off  on  to  or  oyer  the  lands  of  other 
proprietors,  without  liability  for  injuries  ensuing  fh>m  such  obstruct 
tion  or  diyersion.  This  is  the  rule  in  England,  and  in  Massachu- 
letts,  New  York,  Connecticut,  Vermont,  New  Jersey  and  New 
Hampshire,  as  will  be  seen  by  the  authorities  cited  in  Pettigrew  t. 
The  Village  of  Evansville^  and  also  the  following:  Bowlsby  y.  Speor^ 
31  N.  J.  Law  Rep.  (2  Vroom)  351 ;  Dickinson  v.  Worcester,  7  Allen, 
19 ;  Chatfidd  y.  Wilson^  28  Vt  49 ;  Swe^  y.  Cutis,  anie,  p.  276 ;  Trus- 
tees y.  Toumans,  50  Barb.  316;  Waffle  y.  N.  Y.  Central  Railroad  Co^ 
58  id.  413.  Excluding  from  its  operation  surface  water  falling  or 
accumulating  on  his  own  land,  which,  as  decided  in  Pettigrew  y. 
The  Village  of  EvansmUe,  the  proprietor  may  not  divert  or  cause  to 
flow  upon  the  land  of  another  to  his  injury,  the  rule  of  the  ccmmonf 
law  is  correctly  stated  in  Bowhby  y.  8peer,  that  no  legal  right  of  any 
kind  can  be  claimed, y^rtf  naiurm,  in  the  flow  of  surface  water;  so 
that  neither  its  retention,  diyersion  or  repulsion  is  an  actionabU 
injury,  even  though  damage  ensue.  An  examination  of  the  last-' 
named  case  will  also  show*  that  the  case  of  Earl  y.  De  Hart,  1  Beas. 
280,  cited  and  relied  upon  in  argument  here,  has  been  virtually  oveN 
ruled.  The  doctrine  of  dominant  and  servient  heritage,  so  for  as  it 
may  be  supposed  to  have  been  sustained  by  the  decision  of  the  chan* 
cellor  and  his  conclusion  upon  the  facts  of  the  case  before  him,  which 
were  in  all  material  respects  the  same  as  in  Bowlsby  v.  Speer  and 
in  this  case,  that  it  was  a  water-course  or  stream  which  was  there 
filled  up  and  obstructed,  were  directly  and  emphatically  repudiated. 
Such  being  the  rule  of  the  common  law,  which  is  the  law  of  thii 
State,  and  it  also  having  been  held  in  Pettigroto  y.  7%e  Village  of 
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JSvanmtte,  that  cities,  towns  and  villageSy  as  the  owners  of  lands 
for  highway  and  other  pabUc  purposes,  have  the  same  riKlits  to 
obstruct  or  repel  the  flow  of  surface  water  as  other  proprietors^  it 
follows  that  the  plaintifb  established  no  cause  of  action  against  the 
city,  unless  the  ravine  or  hollow  in  question  had  the  proper  quali- 
ties of,  and  constituted  what  is  known  in  law  as,  a  toater^coursSy  as 
distinguished  from  a  ravine,  hollow  or  other  depression  in  land 
through  which,  in  times  of  rains,  heavy  showers  and  melting  snows, 
the  surface  water  is  accustomed  to  escape.  The  term  ^  water-course  ** 
is  well  defined.  There  must  be  a  stream  usually  flowing  in  a  par* 
ticular  direction,  though  it  need  not  flow  continually.  It  may  some* 
times  be  dry.  It  must  flow  in  a  definite  channel,  having  a  bed, 
sides  or  banks,  and  usually  discharge  itself  into  some  other  stream 
or  body  of  water.  It  must  be  something  more  than  a  mere  surface 
drainage  over  the  entire  face  of  a  tract  of  land,  occasioned  by  nn* 
usual  freshets  or  other  extraordinary  causes.  It  does  not  include 
the  water  flowing  in  the  hollows  or  ravines  in  land,  which  is  the 
mere  surface  water  from  rain  or  melting  snow,  and  is  discharged 
through  them  from  a  higher  to  a  lower  level,  but  which  at  other 
times  are  destitute  of  water.  Such  hollows  or  ravines  are  not  in 
legal  contemplation  water-courses.  SlUeUs  v.  Amdi,  8  Oreen's  Ch. 
234 ;  Luther  v.  Winnisimet  Co.,  9  Gush.  171 ;  Washburn  on  Ease* 
ments,  ^09, 210. 

The  testimony  upon  this  point  has  been  correctly  collated  bj 
oonnsel,  and  is  as  follows.  One  witness  testified:  ''A  ravine  ran 
across  the  premises,  diagonally  in  a  south-westerly  direction ;  there 
was  no  constant  stream  there ;  it  only  ran  there  during  wet  weather» 
and  when  snow  thawed.^  Another:  ^ There  was  a  ravine  acroes 
the  premises ;  the  water  ran  down  the  ravine  every  heavy  rain  we 
had."  Another:  **  Water  has  always  run  through  the  ravine  in  wet 
seasons,  rain  or  thaw."  Another :  ^'  I  know  the  ravine  in  question ; 
the  water  runs  in  this  ravine  only  in  the  spring  of  the  year  when 
snow  goes  off,  and  in  very  heavy  rains  or  long  continued  rains;  does 
not  run  to  exceed  twenty  days  in  the  year;  no  water  runs  in  the 
ravine  except  as  I  have  stated ;  it  is  not  a  stream  with  banks,  but 
simply  a  sag  in  the  ground,  but  spreads  out  further  down,  without 
any  particular  channel."  Another  one  testified:  ''I  know  the 
ravine  running  across  the  premises  ;  water  runs  there  after  a  heavj 
fain  and  melting  of  snow  "  And  another :  ^'During  molting  of  snow 
and  heavy  rains,  water  runs  in  this  ravine ;  there  is  more  or  less 
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water  mns  in  this  ravine  in  the  spring  and  fall ;  daring  wet  and 
rainy  weather,  after  the  ground  becomes  saturated  with  water,  a 
slight  rain  would  cause  water  to  run  down  the  raTine.'*  And  the 
seventh  and  last  witness  examined,  said :  ^  Water  has  run  in  this 
ravine  after  heavy  rains  and  in  the  spring  of  the-  year;  I  have  seen 
a  flood  of  water  run  there  at  one  time,  and  in  half  a  day  none  would 
run  there;  until  they  made  the  ditch  back  of  the  court-houss^ 
water  would  hold  on  longer  than  now ;  a  month  longer.** 

Such  is  a  statement  of  all  the  testimony  as  given  by  the  witnesses 
themselves ;  from  which  we  think  it  dearly  appears  that  it  was  a 
mere  occasional  flow  of  surface  water  down  the  ravine  or  hollow  in 
question,  which  was  obstructed  by  the  agents  and  officers  of  the 
city,  and  not  a  stream  or  water-course  within  the  meaning  of  the 
law  on  that  subject  As  observed  in  some  of  the  decisions,  it  would 
be  highly  unreasonable  and  mischievous  to  attach  the  legal  qualities 
of  water-courses  to  ravines  and  hollows  thus  serving  as  conduits  for 
mere  occasional  accumulations  of  surface  water;  and  especially 
would  it  be  so  within  the  limits  of  large  towns,  cities  and  villages^ 
where  the  population  is  dense  and  the  quantity  of  land  owned  ot 
occupied  by  each  individual  or  family  very  small.  In  such  cases  the 
universal  understanding  and  practice  in,  that  owners  of  lots  may 
till  tliem  up  or  change  their  natural  surface  to  suit  their  own  tastes 
or  convenience,  and  so  as  to  obstruct  or  repel  the  surfiAoe  water 
coming  from  the  lots  "of  others,  without  liability  for  injury ;  and 
that  the  public  authorities  have  the  same  rights  and  privileges  with 
respect  to  streets,  squares  and  other  public  grounds.  In  such  cases 
and  as  to  such  property  the  doctrine  of  dominant  and  servient  heri* 
tage  is  rejectied  by  those  courts  which  hold  to  the  rule  of  the  civil 
law.  BefUz  v.  AfTnstrong,  8  Watts  ft  Seig.  40;  Litnngstane  v. 
McDonaldy  21  Iowa,  174 

In  no  view  of  this  case,  therefore,  does  it  seem  that  the  plaintiA 
established  any  cause  of  action.  No  actionable  negligence  or  care- 
lessness on  the  part  of  the  agents  or  officers  having  chaige  of  the 
work  was  shown.  The  work  of  grading  the  street  was  skillfuUy 
and  properly  done,  unless  the  omission  to  put  in  a  culvert  to  carry 
off  the  surface  water  firom  the  plaintiffs'  premises  made  it  otherwise. 
It  follows,  from  what  has  already  been  said,  that  the  dty  was  no^ 
bound  to  do  this ;  and,  besides,  it  has,  in  one  case  at  least,  been 
held  on  general  principles  that  a  municipal  corporation  is  not  lia« 
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ble  to  a  priyftte  action  for  damages  aocming  from  such  a  oanaa 

JfilU  Y.  OUy  of  Brooklyn,  32  N.  Y.  489. 

In  Boiolsdy  y.  Speer,  the  court  first  stating  the  role  of  the  common 
law,  that  no  right  of  any  kind  can  be  claimed  in  the  mere  flow  of 
surface  water,  and  that  neither  its  retention,  diyersion,  repulsion,  ot 
altered  transmission  is  an  actionable  injury,  eyen  though  damage 
ensues,  obserye :  ^'  How  far  it  may  be  necessary  to  modify  this  gen- 
eral proposition  in  cases  in  which  in  a  hilly  region,  from  the  natural 
formation  of  the  surface  of  the  ground,  large  quantities  of  water, 
in  times  of  excessiye  rains,  or  from  the  melting  of  heayy  snows,  are 
forced  to  seek  a  channel  through  gorges  or  narrow  yalleys,  will  prolH 
ably  require  consideration  when  the  facts  of  the  case  shall  pre* 
sent  the  question.  It  would  seem  that  such  anomalous  cases  might 
reasonably  be  regarded  as  forming  exceptions  to  the  general  rule.'' 

This  exception,  or  suggested  exception,  seems  sound  and  just 
The  rule  itself  is  established  in  fayor  of  agriculture,  and  of  the 
right  of  eyery  owner  to  make  the  most  profitable  use  of  his  own 
land.  But  where,  in  such  exceptional  cases,  it  appears  that  consid- 
erable tracts  of  land  are  drained  through  rayines  or  narrow  yalleys, 
and  would  otherwise  be  submerged  or  greatly  injured  by  the  accu* 
mulation  and  presence  of  surface  water,  so  that  the  rule  would  ope« 
rate  adyersely  to  the  interests  of  agriculture  and  be  productiye  of 
more  harm  than  good,  it  would  seem  that  it  ought  to  giye  way,  or 
its  application  be  suspended.  At  all  eyents,  the  suggestion  presents 
a  contingency,  or  possible  class  of  cases,  with  respect  to  which  this 
court  should  not  be  regarded  as  haying  expressed  any  opinion.  Nor 
should  the  court  be  understood  as  deciding  that  the  right  of  the 
land  owner  to  obstruct  or  diyert  the  natural  flow  of  surbce  water 
is  without  limit  or  qualification  by  what  may  be  necessary  in  the 
reasonable  use  and  improyement  of  his  own  land.  He  may  not  do 
so  wantonly  or  unnecessarily,  or  from  mere  motiyes  of  malice.  In 
Sweet  y.  Outts,  the  rule  established  is,  that  it  is  the  right  of  eyery 
land  owner  to  change  the  diffusion  of  surface  water  at  his  will  and 
pleasure,  prorided  it  be  done  in  good  faith,  in  the  enjoyment  and 
for  the  greater  usefulness  of  his  own  land.  It  is  not  the  intention 
nor  has  the  court  any  desire  here,  to  anticipate  the  future,  or  to  lay 
down,  or  attempt  to  lay  down,  any  rule  for  the  decision  of  future 
distinguishable  cases.  Such* cases  will,  and  can  only  properly,  be 
decided  when  they  arise.  The  decision  here  is  confined  sMctly  to 
the  question  made  by  the  record  under  examination. 

Judgmoni  reversed  and  a  now  trial  awarded.    . 
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Defendants,  throng^h  an  agent  anthorised  to  larae  and  renew  policies  and  to 
reoeiye  the  pTeminms  therefor,  insured  R.  by  a  poll^  oontaiidng  a  eonditioB 
of  forfeiture  in  case  of  any  transfer,  or  change  of  title  or  possession,  of  the 
insured  property.  Ii.'s  tiUe  to  the  property  vested  in  plaintiff,  who  notified 
the  agent  of  the  fact,  and  paid  to  him  Uia  premium  and  took  a  renewal 
receipt.  Loss  having  occurred ;  hM,  that  the  oondition  was  waived  and  thai. 
plaintiff  could  recover. 

AcnoN^  of  a  policy  of  fire  insuranoe  issued  November  7, 1866,  by 
one  Bulkley.  local  agent  of  defendants  at  Elkhorn,  for  one  year 
from  date,  upon  certain  property  in  Elkhorn.  The  policy  stated 
that  the  defendant  company  **  do  insure  fiobert  Bichmond,  of  La 
Fayette,  against  loss  or  damage  by  fire  to  the  amount  of  $800/'  on 
certain  described  property.  "  Loss,  if  any,  payable  to  H.  G.  Wylie 
and  N.  Miner,  mortgagees."  The  policy  contained  the  following 
among  other  conditions :  "  If  the  property  be  sold  or  transferred,  or 
any  change  take  place  in  title  or  possession,  Whether  by  legal  pro- 
cess or  judicial  decree,  or  voluntary  transfer  or  conveyance,  or  if 
this  policy  shall  be  assigned  either  before  or  after  a  loss  without 
the  consent  of  the  company  indorsed  thereon,  or  if  the  interest  of 
the  assured,  whether  as  owner,  mortgagee  or  otherwise,  is  not  truly 
stated  in  this  policy,  *  *  *  fj^en  and  in  every  such  case 
this  policy  shall  be  void/'  At  the  time  Bichmond  held  the  legal 
title  to  the  property  insured,  and  Miner  and  Wylie  held  two  mort- 
gages upon  it  to  an  amount  exceeding  $800.  Before  the  expiration 
of  the  year,  these  mortgages  were  foreclosed  and  the  premises  pur- 
chased at  the  foreclosure  sale  by  Miner,  and  conveyed  to  him  by  the 
sheriff.  In  October,  1867,  Miner  mortgaged  the  premises  to  Wylie 
for  $406.66.  On  the  7th  of  November,  1867,  Wylie  paid  the  amount 
of  premium  for  another  year,  and  received  a  renewal  receipt,  which 
stated  that  the  money  was  *^  received  of  Bobert  Bichmond  per  IL 
0.  Wylie,*'  etc.  On  the  1st  of  July,  1868,  the  property  was  dam- 
aged by  fire,  to  the  amount,  as  the  complaint  alleges,  of  $475,  and, 
^ylije  having  assigned  his  claim  upon  the  policy  to  Miner,  the  iattei 
brought  this  action  upon  said  policy  for  said  sum  of  $476*. 
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The  plaintiff  alleged  in  the  complaint,  and  introdaoed  eyidenoe  to 
•hoWy  that  at  the  time  of  said  renewal,  Bulkley,  the  defendant's  said 
agent,  was  informed  of  the  change  which  had  occurred  in  the  title 
to  the  property,  and  of  the  interests  which  Miner  and  Wylie  respeo- 
tiyely  had  therein  at  that  time,  and  that  he  assured  them  that  a 
renewal  of  the  former  policy  would  hare  the  same  effect  as  the  issne 
of  a  new  policy  to  them,  and  such  renewal  was  accepted  upon  that 
assurance.  The  defendant  denied  this  averment,  and  introduced 
evidence  in  support  of  the  denial.  The  court  directed  the  jury  to 
find  a  special  verdict  upon  the  question  whether  Mr.  Bulkley,  when 
he  renewed  the  policy,  knew  that  the  legal  title  to  the  property  had 
passed  from  Richmond  to  the  plaintiff;  and  the  jury  having  answered 
this  question  aflBrmatively,  the  court  directed  them  to  find,  and  they 
did  find,  a  general  verdict  for  the  plaintiff  for  the  amount  claimed. 
A  new  trial  was  denied,  and  a  judgment  entered  on  the  yerdiot;  and 
the  defendant  appealed. 

Spoon&r  d  Harkness,  for  appellant. 

H.  F.  Smtihy  for  respondent 

Dixon,  0.  J.  The  policy  sued  upon  contained  the  usual  oondi*' 
tion  found  in  such  instruments,  that  ''if  the  property  be  sold  or 
transferred,  or  any  change  take  place  in  title  or  possession,  whether 
by  legal  process  or  judicial  decree,  or  voluntai^  transfer  or  conyey- 
ance,  ♦  ♦  ♦  then  ♦  ♦  ♦  policy  shall  be  yoid ;"  and  the 
sole  question  in  this  case  is,  whether  the  agent  of  the  company  was 
authorized  to  waive  and  did  waiye  this  condition,  by  accepting  the 
premium  and  issuing  and  delivering  the  renewal  receipt  with 
knowledge  at  the  time  that  the  property  had  been  sold  and  the  title 
changed. 

The  premium  was  paid  to,  and  the  renewal  receipt  made  and 
delivered  by  Oeorge  Bulkley,  at  Elkhorn,  on  the  7th  of  Noyember, 
1867.  Bulkley  subscribed  his  name  thereto  as  agent  The  com- 
plaint ayers  that  Bulkley  ''  was  then  said  defendant's  local  agent  at 
Elkhorn  aforesaid,  and  was  duly  authorized  to  issue  and  renew  poli- 
des  of  insurance  and  to  receive  the  premiums  therefor  in  behalf  of 
the  defendant"  This  averment  of  the  complaint  is  not  denied  by 
the  answer,  and  of  course  stands  admitted. 

The  court  submitted  the  following  question  to  the  jury,  upon 
which  to  find  a  special  verdict,  namely:  ''Did  Mr.  Bulkley,  the 


JAiniABY  TEBM,  1871.  |g| 

MbMr  T.  Tht  PIubiiIx  Iiuiamim  Go. 

^nt  of  the  defendant^  when  he  renewed  the  policy  in  qaestion, 
Noyember  7»  ISO?,  know  that  the  legal  title  to  the  property  therein 
mentioned  had  passed  from  Richmond  to  the  plaintiff?^  To  this 
special  qnestion  the  jnrj  answered,  ''Yes;''  and  thereupon  the 
court  directed  a  general  yerdict  for  the  plaintiff  for  the  amount  of 
damages  prored. 

The  policy  renewed  was  issued  to  one  Bichmond  as  owner  of  the 
property,  the  loss,  if  any,  payable  to  the  plaintiff  and  one  Wylie^ 
mortgagees.  The  renewal  receipt  ran  to  Hichmond,  showing  the 
premium  to  haye  been  receiyed  of  him  per  Wylie,  thus  continuing 
the  policy  in  the  same  form — Bichmond  insured  as  owner,  and  loss 
payable  to  plaintiff  and  Wylie,  mortgagees.  Before  the  renewal, 
Bichmond^s  title  had  been  extinguished  by  foreclosure,  and  the 
plaintiff  and  Wylie  had  become  owners.  They  had  purchased  at 
the  foreclosure  sale  upon  the  mortgages  giyen  to  themselyes.  After 
the  loss  by  fire.  Wylie  assigned  his  interest  in  the  policy  to  the 
plaintiff,  who  sues  alone,  and  is  entitled  to  the  proceeds. 

It  will  be  seen  from  this  statement,  that  there  was  a  yerbal  inao* 
curacy  in  the  question  submitted  to  the  jury.  Instead  of  submit- 
ting to  tliem  whether  Bulkley  knew  the  legal  title  of  the  property 
had  passed  from  Bichmond  to  the  plaintiff,  the  submission  should 
haye  been,  whether  he  knew  it  had  passed  from  Bichmond  to  the 
plaintiff  and  Wylie.  The  inaccuracy  is,  howeyer,  of  no  importance, 
and  is  alluded  to  only  for  the  purpose  of  explanation.  It  is  very 
clear  that  the  jury  could  not  haye  misapprehended  the  question  sub- 
mitted, or  intended  to  be,  which  was,  whether  the  agent  knew  the 
title  had  passed  from  Bichmond  to  the  plaintiff  and  Wylie. 

The  question  thus  submitted  to  the  jury  yery  much  narrowed  the 
issue  presented  by  the  pleadings  and  eyidence  before  the  court  It 
withdrew  entirely  from  the  consideration  of  the  jury  all  that  part 
of  the  case  and  the  testimony  respecting  the  alleged  statements  and 
representations  of  the  agent  made  to  Wylie  at  the  time  of 
renewal,  and  when  the  premium  was  paid  by  Wylie,  that  the 
change  of  title  made  no  difference ;  that  the  policy  as  renewed  was 
as  yalid  and  effectual  to  insure  the  interest  of  the  plaintiff  and 
Wylie  as  owners  as  a  new  policy  would  be,  issued  to  them  in  that 
capacity;  and  that  no  new  policy  was  necessary.  All  that  part  of 
the  case  was  withdrawn,  and  the  only  question  of  law  which 
remained  and  now  remains  is  that  aboye  stated.  It  is,  whether  the 
agent  was  authorized  to  waiye  and  did  waiye  the  condition  by 

Vol.  IX.— 61 


182  WISCONSIN, 


Miner  t.  Tlie  Phonix  Imnmuioe  Od. 


leoeiving  the  premiam  and  exeonting  and  deliyering  the  lenewil 
receipt,  knowing  the  change  of  title  which  had  taken  place. 

The  agent,  as  admitted  by  the  pleadings,  was  authorized  to  isBiie 
and  renew  policies  of  insurance,  and  to  receiye  premiums  therefor 
in  behalf  of  the  company,  at  Elkhom.  He  was,  therefore,  the  gen- 
end  agent  of  the  company,  authorized  to  represent  it,  make  con- 
tracts for  insurance,  and  transact  its  business  at  that  place,  accord- 
ing to  the  general  practice  and  course  of  dealing  of  such  corpon^- 
tions.  He  was  authorized  to  make  and  did  make  the  contract  of 
insurance  in  question ;  for  it  was  expressly  provided  by  the  policy 
that  it  should  '^not  be  valid  unless  countersigned  by  the  duly 
authorized  agent  of  said  Phosnix  Insurance  Company  at  Elkhom, 
Wis.''  The  strong  tendency  and  decided  weight  of  all  modem 
authority  is,  that  agents  so  authorized  and  appointed  may  waive  any 
of  the  written  or  printed  conditions  of  the  policy,  and  bind  the 
company  by  such  waiver ;  and  that  their  representations  or  state- 
ments made,  or  promise,  assurance  or  verbal  consent  given,  to  the 
assured  at  the  time  of  issuing  the  policy,  or  when  acting  within  the 
scope  of  their  agency  and  with  knowledge  of  the  facts  constituting 
the  breach,  will,  if  confided  in  and  relied  upon  by  the  assured,  who 
is  himself  innocent  and  makes  no  misrepresentation  or  intentionally 
conceals  nothing,  amount  to  such  waiver  and  estop  the  company 
from  taking  advantage  of  the  condition  waived.  The  cases  in  which 
this  doctrine  has  been  held  are  very  numerous.  In  Viele  v.  Q^T" 
mania  Ins.  Oo^  26  Iowa,  9,  it  was  held  that  a  condition  in  a  policy 
of  fire  insurance,  that,  if  the  risk  be  increased  by  a  change  of  occu- 
pation or  other  means  within  the  control  of  the  assured,  without 
the  written  consent  of  the  insurers,  ''the  policy  shall  be  void,** 
might  be  waived  witJwut  writing^  and  by  any  acts,  declarations,  or 
course  of  dealing  by  a  local  agent  of  the  insurers,  authorized,  as 
here,  to  issue  and  renew  policies  and  make  contracts  of  insurance, 
and  who,  with  knowledge  of  the  facts  constituting  a  breach  of  the 
condition,  recognized  and  treated  the  policy  as  valid,  and  led  the 
assured  to  regard  himself  as  protected  thereby.  In  that  case  the 
agent  was  authorized  to  determine  whether  the  risk  was  increased, 
and  to  cancel  the  policy  on  account  thereof;  and  the  waiver  was 
after  the  policy  was  issued,  and  not  by  acts  or  declarations  at  tlie 
time  of  its  issue  or  renewal.  It  was  held  that  no  new  consid- 
eration was  necessary  to  support  such  waiver.  At  page  68,  tne 
court  say :  ''  It  is  difficult  to  conceive  of  an  act  in  the  prosecution 
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of  the  badness  of  insuranoey  which  the  officers  of  the  companies 
can  do,  that  cannot  be  done  by  the  agenf 

In  Franklin  y.  The  AtlatUie  Fire  Ins.  Co^  42  Mo.  456,  it  was  held 
that  a  condition  in  a  policy,  *^  if  the  interest  of  the  assured  in  the 
property  be  other  than  the  entire,  unconditional  and  sole  ownership 
of  the  property,  for  the  use  and  benefit  of  the  assured,  it  must  be  so 
represented  to  the  company  and  so  expressed  in  the  written  part  of 
the  policy,  otherwise  the  policy  would  be  void,"  was  waived,  and 
the  company  estopped,  where  the  agent,  before  issuing  the  policy 
or  receiying  the  premium,  and  having  notice  from  the  assured  that 
his  interest  in  the  property  was  not  entire,  unconditional  and  sole, 
and  that  there  were  incumbrances  upon  it,  failed  to  express  those 
fiK^ts  in  the  policy  prepared  by  himself,  and  delivered  it  to  the  assured, 
saying  that  '4t  made  no  difference;  it  was  all  right,"  or  words  to 
that  effect,  and  received  the  premium.  In  that  case  the  doctrine  is 
affirmed,  that  foreign  insurance  companies  are  bound  by  the  acts  of 
their  agents,  acting  within  the  scope  of  their  general  authority, 
without  any  immediate  knowledge  of  the  transaction  on  the  part  of 
the  company. 

In  Oolumiia  Ins,  Oo.  v.  Cooper^  50  Penn.  St  331,  the  assured  inno- 
cently represented  that  there  were  no  incumbrances  upon  the  prop- 
erty, which  was  machinery  in  a  mill,  but  stated  the  facts  that  there 
were  judgments  on  the  land,  which  he  did  not  think  were  liens  on 
the  personal  property ;  and  in  this  the  agent  concurred,  and  returned 
to  the  company  the  application,  with  the  answer  that  there  were  no 
incumbrances,  but  that  the  premises  were  leased.  The  court 
observed,  whether  a  particular  piece  of  real  estate  is  subject  to  the 
lien  of  judgments,  and  whether  chattels  are  so  connected  with  that 
real  estate  as  to  be  part  of  the  freehold,  were  questions  which  the 
assured  did  not  profess  to  be  able  to  answer,  and  which,  if  the  com- 
pany wanted  answered,  they  should  have  sent  a  competent  agent  to 
investigate.  They  furthermore  said  that  the  assured  was  not  respon- 
sible for  the  blunders  of  the  agent.  If  the  agent  returned  that 
there  were  no  incumbrances,  when  he  had  been  informed  there  were 
judgments  and  a  lease,  he  may  have  violated  the  '  conditions ;'  but 
no  company  has  a  right  to  select  and  send  out  agents  to  solicit  pat- 
ronage and  business  for  its  benefit,  and  then  to  saddle  their  blunders 
upon  its  customers." 

And  equally  strong  and  decisive  is  the  language  of  the  court  in 
if.  S.  Fire  <§  M.  Ins.  Co.  v.  Schettler,  38  IlL  166,  where  it  was  held 
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that  an  agent»  haying  power  to  leceiye  premiums^  wonld  be  pre* 
muned  to  have  authority  to  give  permission  to  the  holder  of  a  polioj 
to  remove  the  property  insured  to  another  locality ;  and  he  having 
indorsed  the  consent  in  writing  on  the  policy,  for  an  enhanced 
premium,  for  the  removal,  the  company  was  bound  by  it 

And  so  in  Peoria  Marine  and  Fire  Ins.  Co.  v.  HaU^  12  Mich.  20S^ 
where  by  a  fire  policy  it  was  provided  that  the  keeping  of  gunpowder 
**  without  written  permission  in  the  policy  ^  should  render  it  void^ 
it  was  held  that  the  agent  taking  the  insurance  might  waive  it 
without  writing,  and  whether  permission  to  keep  it  was  indorsed^ 
or  intended  or  neglected  to  be  indorsed  or  not 

And  the  power  of  these  agents,  and  the  extent  to  which  they  rep- 
resent and  may  bind  the  companies,  is  further  shown  by  those  casea 
in  which  it  has  been  determined  that  the  company  cannot  avail 
itself  of  any  misstatement  or  omission  in  the  application  constitut- 
ing a  warranty  on  the  part  of  the  assured,  where  such  application 
is  prepared  by  the  agent  with  knowledge  of  the  facts,  or  he  is 
intrusted  by  the  assured  to  make  the  application,  and  that  this  is  so 
even  though  the  by-laws  of  the  company,  made  known  to  the 
assured,  provide  that  the  person  taking  the  survey  and  preparing 
the  application  shall  be  the  agent  of  the  applicant  Clark  v.  Union 
Mutual  Ins.  Co.j  40  N.  H.  333 ;  Masters  v.  Madison  County  Mutual 
Ins.  Co.y  11  Barb.  624 ;  Rowley  v.  Tlie  Empire  Ins.  Cb.,  36  N.  Y.  550  ; 
Protection  Ins.  Co.  v.  Harmery  2  Ohio  St  452 ;  Beal  v.  The  Park 
Fire  Ins,  Cb.,  16  Wis.  241 ;  Hough  v.  City  Fire  Ins.  Co.,  29  Conn.  10  ; 
Kelley  v.  Troy  Fire  Ins.  Co.,  3  Wis.  268,  269 ;  Howard  Fire  Ins.  Co. 
V.  Bruner,  23  Penn.  St  50 ;  Ames  v.  N.  T.  Union  Ins.  Co.,  14  N.  Y. 
253 ;  Plumb  v.  Cattaraugus  Ins.  Co.,  18  id.  392 ;  May  v.  Tti€ 
Buckeye  Mutual  Ins.  Co.,  25  Wis.  291.  In  such  cases  the  neglect  or 
mistakes  of  the  agent  are  the  neglect  or  mistakes  of  the  company 
itself 

And  the  authority  of  a  general  agent  is  still  further  illustrated 
by  those  cases  adjudging  that  the  receipt  of  premium  upon  a  ix>lic7 
by  the  agent  after  forfeiture  or  breach  of  condition  and  with  knowl* 
edge  thereof,  is  a  waiver  (  Wing  v.  Harvey,  27  Eng.  Law  and  £q.  IL 
140 ;  North  Berwick  Co.  v.  N.  England  F.  afid  M.  Ins.  Co.,  52  Me. 
836) ;  or  the  doing  of  any  other  act  by  the  agent  recognizing  the 
policy  as  still  in  force  and  valid  {Keeler  v.  Niagara  Fire  Ins.  Co^ 
16  Wis.  523) ;  or  that  the  agent  may  waive  the  printed  condition 
that  no  policy  shall  be  considered  binding  until  the  premium  ia 
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and  give  a  credit  {Barken  t.  WiJUamBiurgh  Ins.  Oo^  35  N.  Y* 
131;  Sheldon  r.  The  Atlantie  F.  and  M.  Ins.  Co.,  26  id.  460; 
Gaii  Y.  National  Protection  Ins.  Co.,  25  Barb.  189) ;  or  that  he  may 
bind  the  company  bj  a  parol  agreement  to  renew,  although  the 
policy  and  the  certificates  of  renewal  declare  that  they  shall  not  be 
▼alid  until  countersigned  by  the  agent»  and  that  it  makes  no  differ- 
ence that  at  the  time  of  such  agreement  to  renew  the  period  for 
which  the  policy  was  issued  had  expired  {Post  y.  uBttia  Itis.  Co.^  43 
Barb.  351) ;  or  that  he  may  waive  notice  of  additional  insurance, 
where  the  policy  requires  that  the  assured  shall  give  notice  thereof 
to  the  company  and  have  the  same  indorsed  on  the  policy  or  other- 
wise acknowledged  by  the  company  in  writing  ( Warner  y.  Peoria  M. 
and  F.  Ins.  Cb.,  14  Wis.  318) ;  or  that  he  may  bind  the  company  by 
nww  clauses  or  conditions  inserted  by  him  before  issuing  the  policy. 
Oloucester  Manuf.  Co.  t.  Howard  Fire  Ins.  Cb.,  5  Gray,  497. 

To  the  authorities  thus  referred  to,  many  others,  differing  in 
fiicts,  but  not  in  principle,  might  be  added;  but  it  becomes  tedious 
and  unnecessary.  Enough  have  been  cited  to  show  that  it  was 
competent  for  the  agent  in  this  case  to  waive  the  condition  that 
any  change  in  title  or  possession  should  render  the  policy  void ;  and 
it  only  remains  to  be  determined,  whether  he  did  so  waive  it  by 
receiving  the  premium  and  giving  the  renewal  receipt,  knowing 
that  such  change  had  taken  place. 

The  case  of  Peoria  Marine  and  Fire  Ins.  Co.  v.  HaUf  12  Mich. 
214,  broadly  asserts  the  doctrine,  that  mere  knowledge  by  the  agent 
issuing  the  policy  or  renewing  it  and  receiving  the  premium,  of 
fiEu^ts  constituting  a  breach  of  any  of  its  conditions,  is  a  waiver  by 
him  and  by  the  company  of  the  condition  so  known  to  be  broken. 
It  is  put  upon  the  ground  that  notice  to  the  agent  is  notice  to  the 
principal,  and  that  whatever  the  agent  knows  the  company  must  be 
regarded  as  knowing;  and  that,  as  it  would  be  a  gross  fraud  for  the 
company  knowingly  to  receive  the  premium  for  issuing  a  policy  on 
which  they  did  not  intend  to  be  liable,  and  which  they  intended  to 
treat  as  void  in  case  of  loss,  so  it  is  equally  a  fraud,  and  their  fraud, 
for  their  agent  to  do  so  ;  for  his  knowledge  was  their  knowledge, 
and  his  acts  their  acts,  for  all  the  purposes  of  the  transaction.  And 
the  same  doctrine  is  fully  sustained  by  the  following  cases :  Camp^ 
bell  V.  I7m  Merchants  and  Farmers^  M.  Fire  Insurance  Co.^  37  N. 
H.  35 ;  Marshall  v.  Columbian  Mutual  Fire  Insurants  Co.y  27  id. 
157;  Masters  v.  Madison  County  Mutual  Insurance  Co.,  11  Bark 
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624.  In  OampbM  r.  JferdMfUi^,  ete^  Insurance  Oo^  37  N.  H.  48»  it 
ifl  said  that  the  applicant,  anoaed  to  the  basiness  and  ignorant  of 
what  is  necessary  to  be  done,  tmsts  to  the  skilli  knowledge  and 
ludgment  of  the  agent»  and  pnts  fiill  confidence  in  and  relies  upon 
nim  to  see  that  the  business  is  correctly  done,  and*  if  he  acts  hon- 
estly and  in  good  faith,  the  company  ought  to  be  charged  with  a 
knowledge  of  all  the  facts  that  are  known  to  the  agent;  that  it 
would  be  unjust  to  the  insured,  after  he  has  made  the  application, 
and  paid  the  premium  demanded  and  the  expenses  of  the  policy,  to 
permit  the  company,  upon  the  destruction  of  the  property,  to  say 
that  they  will  not  make  good  the  loss,  because  their  agent,  whom 
they  have  authorized  to  act  for  them,  has  failed  in  the  performance 
of  his  duty;  and  that  as  the  agent  knows  the  requirements  of  the 
company  and  the  insured  does  not,  if  the  application  or  policy  be 
defective,  upon  a  point  well  known  to  the  agent,  the  company,  and 
not  the  insured,  ^ould  be  the  sufferers. 

We  are  well  satisfied  of  the  soundness  of  these  decisions  and  of 
the  reasons  which  are  given  for  them,  and  must,  therefore^  hold 
that  the  condition  in  question  was  waived  when  the  agent  accepted 
the  premium  and  issued  the  renewal  receipt,  knowing  the  change 
of  title  which  had  been  made;  and  that,  as  such  change  did  not' 
affect  the  insurable  interest  of  the  parties  for  whose  benefit  the 
policy  was  issued,  and  who  paid  the  premium,  the  recovery  in  this 

action  must  be  affirmed. 

JudgmmU  qffifm$d. 


Yav  Bixa  t.  Bvxkbo  V,  appellant 

(»Wli.SB.) 

UmiI— tfnOor^y  ^  off&ni  to  JOL  hUmki  la. 

Defendmtexeeateda  note  and  mortgagor  leaving  a  Vlaiik  in  eaoh  far  the 
of  the  pajee  and  mortgagee,  and  delivered  them  to  an  agent  to  enable  him 
to  raise  monej  thereon.  The  agent  proeored  the  plaintiff  to  loan  the 
monej  and  inserted  hia  name  in  the  blanlu.  EM,  that  the  instrameati 
were  valid  without  a  new  exeeation  and  delivery. 

AOTIOK  to  foreclose  a  mortgage  purporting  to  have  been  exeoated 
by  defendant  and  wife  to  secure  a  note  of  the  same  date  made  by 
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one  Hegg  and  defendant  The  note  was  given  to  seonie  the  pay- 
ment of  money  loaned  to  Hegg.  Plea  by  defendant  that  he  never 
exeoated  or  delivered  the  mortgage  or  received  any  consideration 
therefor,  and  that  said  note  and  mortgage  were,  as  to  him,  false  and 
flraudalent 

The  evidence  tended  to  show  that  the  name  of  defendant  was  signed 
to  said  note^and  mortgage  by  said  Hegg,  with  authority  of  defend- 
ant; that  the  name  of  the  payee  and  mortgagee  were  not  inserted 
at  the  time  of  execntion ;  that  the  instruments  were  made  to  enable 
Hegg  to  obtain  a  loan  of  money  and  that  when  he  succeeded  in 
inducing  plaintiff  to  loan  the  money  he  inserted  his  name  in  the 
blanks  as  payee  and  mortgagee. 

The  court  found  that  the  allegations  of  the  complaint  were  true, 
and  that  the  matter  set  up  by  defendant  was  not  true.  Judgment 
of  foreclosure  from  which  defendant  appealed. 

(7.  C,  Ford,  for  appellant,  to  the  point,  that  the  note  and  mort- 
gage were  void  as  to  defendant,  the  name  of  the  payee  and  mort- 
gagee having  been  inserted,  and  the  instruments  delivered  without 
his  express  authority  or  consent,  cited  Ayres  v.  Harness,  1  Ohio, 
173;  opinion  of  Mabshall,  C.  J.,  in  United  Sf^ates  v.  Nelson,  3 
Brock.  64;  2  Nott  ft  McO.  125;  Byers  v.  MeC  %nahan,  6  Gill  ft 
J*  250 ;  Gilbert  v.  Anthony,  1  Yerg.  69 ;  Oraho  n  v.  Holt,  3  Ired. 
300 ;  Woodworth  v.  Bank  of  America,  19  Johns  391 ;  Manning  v. 
Norwood,  1  Ala.  429 ;  Shep.  Touch.  54. 

Gregory  dk  Pinney,  for  respondent 

DixoK,  C.  J.  We  decide  the  question  of  fact  m  this  case,  which 
was  fully  discussed  by  counsel,  and  which  we  too  have  ftiUy  exam- 
ined, as  it  was  decided  by  the  court  below,  in  favor  of  the  plaintiff. 
Our  reasons  for  this  conclusion  need  not  be  stated  at  length,  as 
upon  such  a  question  no  one  case  can  be  a  precedent  for  another.  It 
is  only  to  vindicate  the  correctness  of  its  own  oovclusion  in  the  par- 
ticular case  that  the  court  ever  enters  into  a  p^^Tticulai  or  extended 
examination  of  the  testimony.  The  correotr  'ss  of  our  conclusion 
Is  sufficiently  vindicated  by  reference  to  the  \  estimony  of  Col.  Vilae^ 
which  is  very  clear  and  strong,  and  added  to  that  of  the  other  wit- 
nesses on  the  same  side,  creates  a  decided  pn  ponderance  in  favor  of 
the  plainiifll    It  seems  quite  impossible  thai  Ool.  Vilas,  whoso  into! 
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ligeaoe  and  truthfulness  cannot  be  questioned,  and  who  was  whollj 
disinterested,  could  have  been  mistaken  with  regard  to  the  facts  to 
which  he  testified.  We  do  not  think  that  he  was,  and  his  testimony, 
or  rather  the  admission  of  the  defendant  made  to  him,  fully  corrob- 
orates the  testimony  of  the  principal  witness,  Hegg,  respecting  the 
execution  and  deliyery  of  the  note  and  mortgage;  and,  however 
doubtful  Hegg's  testimony  might  otherwise  be,  it  cannot- be  rejected 
when  thus  supported. 

The  execution  and  delivery  of  the  note  and  mortgage  seems  to  have 
been  a  most  unfortunate  afOftir  for  the  defendent  Evenson,  and  he 
has  our  sympathy ;  but  we  cannot,  upon  the  testimony  given,  sus- 
tain his  defense  that  he  never  executed  them  or  assented  to  their 
execution  and  delivery. 

The  note  and  mortgage,  at  the  time  of  their  execution  and  delivery 
to  Hegg,  who  was  to  negotiate  and  procure  a  loan  of  money  upon 
them,  were  in  blank  as  to  the  payee  of  the  one  and  the  mortgagee 
of  the  other;  and  those  blanks  were  subsequently  filled  by  Hegg, 
who  inserted  the  name  of  the  plaintiff,  from  whom  the  loan  was 
obtained.  The  only  question  of  law  in  the  case  is  as  to  the  authority 
of  Hegg  thus  to  fill  the  blanks.  It  does  not  appear  that  the  defendant 
directly  or  expressly  authorized  Hegg  to  insert  the  name  of  the 
plaintiff  or  of  any  particular  person ;  and  his  authority  to  do  so,  if 
it  existed,  is  to  be  implied  from  the  &cts  and  circumstances  of  the 
execution  and  delivery  of  the  papers.  It  is  insisted  that  no  such 
authority  can  be  implied,  or  expressly  given  by  parol,  to  write  or 
insert  any  thing  in  a  sealed  instrument  after  delivery,  and  that  a 
re-delivery  is  necessary  to  give  it  any  validity.  Authorities  to  this 
effect,  and  we  believe  all  that  are  to  be  found,  are  cited.  On  the 
other  hand  cases  holding  the  opposite  doctrine  are  cited.  The  latter 
are  considerably  the  most  numerous,  and  among  them  is  a  case  in 
this  court.  Vliei  v.  Oamp,  13  Wis.  198.  This  last  really  controls 
the  present  case,  unless  it  is  to  be  overruled;  and  we  certainly  see 
no  occasion  for  that  The  grounds  upon  which  the  opposite  decis- 
ions proceed  are  well  stated  by  Chief  Justice  Marshall  in  Tke 
United  States  v.  Nelson  £  MyerSy  2  Brock.  64.  They  are  grounds 
of  the  purest  and  most  unalloyed  technicality,  originating  in  a 
state  of  things  and  condition  of  the  law  which  have  long  since 
passed  away.  This  truth  was  clearly  perceived  and  fully  appreciated 
by  the  great  dhief  justice,  whose  opinion,  almost  from  beginning  to 
end,  was  a  struggle  against  the  conclusion  at  which  he  arrived.    He 
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was  OTerbome  by  what  was  at  that  time  considered  the  weight  of 
aathority.  In  the  course  of  the  opinion  he  says :  ^  If  this  question 
depended  on  those  moral  roles  of  action  which  in  the  ordinary 
course  of  things  are  applied  by  courts  to  human  transaotionsy  there 
would  not  be  much  diflSoulty  in  saying  that  this  paper  ought  to  have 
the  effect  which  the  parties,  at  the  time  of  its  execution,  intended 
it  should  have.''  And  he  concludes  it  with  the  following  remark- 
able statement:  ''I  say  with  much  doubt,  and  with  a  strong  belief 
that  this  judgment  will  be  reversed,  .that  the  law  on  this  verdict  is, 
in  my  opinion,  with  the  defendants.''  At  the  present  day  we  labor 
onder  no  such  embarrassment ;  for  the  great  weight  of  authority 
undoubtedly  is,  that  effect  wiU  be  given  to  the  plain  intention  of 
the  parties,  notwithstanding  the  instrument  may  be  under  seal,  and 
notwithstanding  the  technical  rules  of  the  early  common  law 
with  respect  to  the  execution  and  delivery  of  such  instruments. 
If  it  be  manifest  that  it  was  the  intention  of  the  party  by  whom 
the  instrument  was  executed,  at  the  time  of  its  execution,  that 
the  name  of  the  payee  or  mortgagee  should  be  afterward  sup- 
plied and  written  in  by  the  person  to  whom  the  instrument  was 
delivered,  then  the  rule  of  law  is,  that  the  name  may  be  so  supplied 
and  written  in,  and  complete  effect  given  to  the  instrument  accord- 
ing to  such  intention. 

The  intention  of  the  defendant  in  this  case  is  clearly  manifested 
by  the  facts  and  circumstances  attending  the  execution  and  delivery 
of  the  note  and  mortgage  to  Hegg,  and  the  purposes  for  which  they 
were  executed  and  delivered ;  and  the  subsequent  insertion  of  the 
name  of  the  payee  and  mortgagee  by  Hegg  was  a  valid  execution  of 
an  implied  authority  that  the  same  should  be  so  inserted  by  him. 

Judgment  affirmkU 


SXAXB  BX  BSL.  SOHUBT  T.  MUSBAT. 

(ttwiksa.) 
AUm-^Me  of  to  ptOUd  offleo. 

to  sUen  who  hu  not  dacUred  his  intentloiui  to  become  a  dttien  of  the  Qalted 
States  maj  be  elected  to  a  pnblie  office  and  maf  hold  the  same  In  mm  his 
dIsabUltj  be  removed  befove  the  term  of  office  begins. 

Vol.  IX.— e2 
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Quo  WABBAKTO  to  determine  the  relatoi^s  title  to  the  offloe  of 
olerk  of  a  ooanty  board  of  sapenriflors.    The  opinion  statei  the 


Butter  (§  Winkler y  for  relator. 

Palmer,  Hooker  A  PUkin,  for  respondenta 

Lton,  J.  This  is  an  action  of  quo  warrafUo^  oommenced  in  this 
oonrt  The  complaint  shows  that  at  the  general  election  held  in 
the  oonnty  of  Waukesha,  on  the  8th  day  of  November,  1870,  the 
relator  was  elected  clerk  of  the  board  of  supenrisors  of  that  county 
over  tbe  defendant,  who  was  a  candidate  for  the  same  office,  by  a 
majority  of  over  five  hundred  votes ;  that  he  was  elected  to  such 
office  for  the  term  of  two  years,  to  commence  on  the  first  Monday 
in  January,  1871 ;  that  at  the  time  of  such  election  he  possessed  aU 
of  the  qualifications  of  an  elector  of  said  county,  except  that  he  was 
an  alien  and  had  not  declared  his  intention  to  become  a  citizen  of 
the  United  States ;  that  on  the  14th  day  of  November,  1870,  that 
disability  was  removed  by  appropriate  proceedings  in  the  circuit 
court  for  Milwaukee  county,  and  the  relator  then  became  a  citiaEen 
of  the  United  States;  that  the  defendant,  who  was  then  the  clerk 
of  such  board  of  supervisors,  on  the  2d  day  of  January,  1871,  issued 
to  him  the  usual  certificate  of  election ;  that  he  gave  the  bond  and 
took  the  oath  required  by  law,  and  thereupon  demanded  of  the 
defendant,  the  then  incumbent  thereof,  to  be  let  into  said  office  and 
the  possession  of  the  books  and  papers  appertaining  thereto ;  that 
the  defendant  refused  to  comply  with  such  demand,  and  excluded 
him  from  said  office  and  the  exercise  of  the  duties  thereof,  and 
fSrom  the  possession  of  such  books  and  papers ;  that  afterward  tbe 
board  of  supervisors  of  that  county  declared  the  office  vacant,  and 
appointed  the  defendant  to  fill  such  vacancy;  and  that  the  defend- 
ant has  thereupon  continued  in  the  exercise  of  said  office  by  virtue 
of  such  election  or  appointment  by  said  board,  to  the  exclusion  of 
the  relator. 

To  this  complaint  the  defendant  has  interposed  a  demurrer.  The 
question  presented  by  the  demurrer  is,  whether  an  alien,  who  was 
otherwise  qualified  but  who  had  not  declared  his  intention  to  become 
a  citizen  of  the  United  States,  and  who  has  been  elected  to  a  county 
office,  may  lawfully  hold  the  same,  if,  before  the  term  of  office  com 
menoes  to  which  he  was  eieotod,  he  makes  such  declaration  and 
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beoomeB  a  lawful  elector  of  the  State  and  of  the  oonntj  wherein  be 
was  elected* 

There  is  no  oonstitational  or  statutory  proyision,  and  but  one 
judicial  decision  in  this  State  which  aflTects  this  question.  In  The 
8taU  ex  reL  Off  y.  Smithy  14  Wis.  497,  this  court  decided  that  a 
person  cannot  lawfully  hold  such  an  office  unless  he  is  a  qualified 
elector  of  the  State.  The  grounds  of  that  decision  are  stated  in 
the  opinion,  by  Dixoir,  C.  J.,  to  be,  that  as  to  all  independent 
popular  govemments  *^\t  is  an  acknowledged  principle,  which  lies 
at  the  very  foundation,  and  the  enforcement  of  which  needs  neither 
the  aid  of  statutory  or  constitutional  enactments  or  restrictions^ 
that  the  goyemment  is  instituted  by  the  citizens  for  their  liberty 
and  protection,  and  that  it  is  to  be  administered,  and  its  powers 
and  functions  exercised,  by  them  and  through  their  agency.^'  In 
that  case  the  defendant  was  an  alien,  and  had  entered  upon  the 
discharge  of  the  duties  of  the  office  of  sheriff,  to  which  he  had  been 
elected,  without  having  become  an  elector  by  declaring  his  inten* 
tions  to  become  a  citizen ;  indeed  he  had  not  done  so  when  the 
action  was  commenced.  Under  this  state  of  facts  this  court  held 
that  he  could  not  lawfully  hold  the  office,  but  did  not  decide,  either 
expressly  or  by  necessary  implication,  that  he  could  not  have  held 
it  had  the  disqualification  been  removed  intermediate  the  election 
and  the  commencement  of  the  term.  It  is  true  that  it  is  said  in 
the  opinion  that  the  defendant  was  ineligible ;  but  it  is  not  said 
that  he  was  ineligible  to  he  elected  to  such  office,  and  the  obvious 
meaning  is  that  he  was  ineligible  to  hold  the  office.  The  term 
^  ineligible '^  means  as  well  disqualification  to  hold  an  office,  as  dis* 
qualification  to  be  elected  to  an  office. 

The  precise  question  under  consideration  is,  therefore,  a  new  one, 
and  we  are  left  f^  to  decide  it  upon  what  we  deem  to  be  sound 
principles.  We  have  already  seen  that  the  grounds  upon  which  a 
person  not  an  elector  is  excluded  from  holding  public  office  is,  t^at 
the  powers  and  functions  of  a  free  and  independent  government 
must  be  exercised  by  those  by  whom  such  government  was  insti« 
tuted,  that  is,  by  the  electors  thereof.  So  if  a  person  who  is  not 
an  elector  attempts  to  exercise  the  functions  ot  a  public  office,  the 
courts,  upon  proper  proceedings  being  instituted  for  that  purpose^ 
will  oust  him.  This  is  one  thing.  But  to  hold  that  a  person  quali 
fied  to  hold  such  office  when  the  term  for  which  he  was  elected 
commences,  is  disqualified  merely  because  he  was  not  an  elector  when 
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he  was  elected  two  months  before,  is  another  and  rery  difEeient 
thing. 

What  then  is  the  nature  and  efTect  of  the  disqualification  onder 
consideration  ?  In  my  judgment  it  is  not  that  a  person  who  is  not 
an  elector  only  because  of  some  disqualification  which  he  has  the 
power  to  remove  at  any  timci  is  thereby  rendered  ineligible  to  ie 
tUeted  to  a  public  office  for  ia  term  which  is  to  commence  at  a  future 
time ;  but  it  is  that  a  person  thus  disqualified  shall  not  be  eligible 
to  hold  such  office.  Such  disqualification  does  not  relate  to  the 
oUction  to,  but  to  the  holding  of,  the  office.  I  think  this  principle 
is  substantially  asserted  in  Oushing's  Law  and  Practice  of  Legisla- 
tive Assemblies.  Section  78  is  to  the  effect  that  in  cases  where  the 
disqualification  is  not  derived  firom  the  personal  character  of  the 
individual,  or  inflicted  by  way  of  punishment^  and  where  it  is  that 
the  individual  ''shall  be  incapable  of  holding''  the  office,  until  the 
disqualification  is  removed,  this  does  not  render  him  incapable  of 
being  elected,  but  only  prevents  him  from  exercising  the  functions 
of  the  office  until  it  is  removed. 

It  has  been  argued  that  the  logical  result  of  these  views  would 
render  minors,  or  persons  who  have  not  resided  in  this  State  one 
year  at  the  time  of  an  election,  but  who  in  all  other  respects  are 
qualified  electors,  eligible  to  be  elected  to  public  office,  in  all  cases 
where  such  minors  become  of  age,  or  such  persons  complete  a  resi- 
dence of  one  year  in  the  State,  before  the  commencement  of  the 
term  of  office  to  which  they  may  have  been  elected.  In  my  opin- 
ion this  argument  is  sound,  and  I  think  that  persons  elected  to 
public  office  under  such  circumstances  may  lawAiUy  hold  the  samOi 
In  other  words,  I  think  that  in  those  cases,  as  in  this  case,  the  dis- 
qualifications relate  to  the  holding  of  the  office,  and  not  to  the 
election  thereto. 

As  a  matter  of  course,  none  of  these  remarks  are  intended  to 
apply  to  a  case  where  a  different  rule  has  been  enacted  by  constitu- 
tional or  statutory  provision. 

By  giving  this  effect  to  the  disqualification  which  the  relator  was 
under  when  he  was  elected,  but  which  was  removed  before  the 
oommencement  of  the  term  of  office  to  which  he  was  elected,  wu 
give  force  and  effect  to  another  fundamental  principle  of  free  gov- 
ernment, equally  as  important  as  that  which  we  have  discussed, 
which  is  that  the  will  of  the  majority f  eon^itutionaUy  oxprooaed^ 
must  ho  obeyed. 
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If  the  allegatioiis  of  the  oomphunt  are  trae,  and  for  the  pnrpoaea 
of  ihiB  demnrrer  they  are  to  be  taken  to  be  true,  the  defendant  and 
the  board  of  rapervisors  of  Waukesha  county  seem  to  have  o?er- 
looked  thie  most  important  fundamental  principle. 

On  the  facts  stated  in  the  complaint,  we  are  all  clearly  of  the 
opinion  that  the  relator  is  entitled  to  the  office  to  which  he  waa 
elected. 

The  demurrer  is  OTerruled,  with  leave  to  the  defendant  to  answer 
G?er  on  the  usual  terms  within  twenty  days,  as  he  may  be  advised. 


LiuoHLor  T.  Thb  Ohioaoo  and  Northwbstsek  Railway  Oox* 

VAiSTYf  appellant 

(28  wis.  m.) 

Common  earritr — presumption  a$  to  lom  of  goods. 

Qoods  in  a  box  were  transported  "by  BuocesslTe  carriers,  and  when  delivered  to 
the  eonsignee  the  box  was  found  to  have  been  opened,  and  a  part  of  the 
goods  taken  out.  Held,  that  the  presomption  was  that  the  loss  ooconed 
through  the  fault  of  the  last  carrier. 

AcnoK  to  recover  the  value  of  goods.  The  opinion  states  the 
case.  Judgment  on  a  verdict  for  the  plaintiff,  from  which  defend* 
ant  appeals. 

Mayham  dt  Perkins,  for  appellant 
James  Coleman,  for  respondent 

DjxoK,  0.  J.  The  amount  pecuniarily  involved  in  this  case  is 
small  and  trifling,  but  the  principle  is  important  and  not  by  any 
means  free  from  doubt  or  difficulty.  The  plaintiffs,  as  consignees 
and  owners,  residing  at  Fond  du  Lac,  in  this  State,  sue  to  recover 
the  value  of  four  pieces,  about  one  hundred  yards,  of  cloth,  which, 
with  a  considerable  quantity  of  other  cloths,  making  in  all  three 
boxes,  marked  and  addressed  to  them  at  that  place,  were  consigned 
by  Messrs.  Allen,  Orandin  &  Co^  of  Jamestown,  New  York.  The 
doths  were  purchased  by  the  plaintiffs  of  the  consignors  in  James- 
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town,  and  delivered  bj  the  latter  at  that  place  to  the  Atlantic  and 
CIreat  Western  Bailway  Company  for  transportation,  and  a  receipt 
taken.  The  plaintiff,  Carey,  testifies  to  an  understanding,  bnt  it  is 
not  shown  with  whom,  that  the  goods  were  to  b6  carried  by  the 
Atlantic  and  Oreat  Western  Bailway  to  Mansfield,  Ohio;  by  the 
Pittsburgh  and  Fort  Wayne  Railroad  to  Chicago,  and  by  the  Chicago 
and  Northwestern  Bailway  to  Fond  du  Laa  The  shipping  receipt, 
however,  by  which  the  Atlantic  and  Great  Western  agreed  to  carry 
only  to  Mansfield,  specifies  no  route  beyond  that  place.  Those  rail- 
ways, in  the  order  and  at  and  between  the  places  named,  constitute 
connecting  and  continuous  lines  of  railroad  communication  from 
Jamestown  to  Fond  du  Lac,  and  by  those  lines  the  boxes  in  ques- 
tion wore  in  fact  transported,  and  in  proper  time  delivered  by  the 
defendant,  the  Chicago  and  Northwestern  Bailway  Company  to  the 
plaintiffs,  at  Fond  du  Lac,  in  apparent  good  order.  The  plaintiffs 
received  the  boxes  and  paid  the  freight  and  charges ;  but  when  the 
boxes  were  opened  it  was  ascertained  that  the  four  pieces  of  cloth 
were  missing.  The  boxes,  at  the  time  the  defendant  delivered  and 
the  plaintiffs  received  them,  did  not  appear  to  have  been  broken 
open  or  disturbed.  There  were  no  external  or  visible  signs  or  marks 
of  the  breaking,  though,  upon  opening  them  at  the  store  of  the 
plaintifb,  it  was  observed  that  the  nails  and  fastenings  of  one  of 
then*  gave  way  much  more  easily  than  those  of  the  others,  and  the 
cloths  in  that  box  were  displaced  and  deranged,  and  some  pieces 
appeared  to  be  gone.  Of  the  condition  of  the  boxes  when  they 
came  to  the  possession  of  the  defendant  at  Chicago  no  evidence  was 
given ;  but  the  presumption  must  be,  as  to  all  outward  appearances 
at  least,  that  it  was  the  same  as  when  delivery  was  made  at  Fond  du 
Lac.  Proof  that  the  four  pieces  of  cloth  were  in  the  boxes  when 
they  were  delivered  to  the  railway  company  at  Jamestown  was  clearly 
and  positively  made.  The  boxes,  or  one  of  them,  had  been  opened, 
and  the  pieces  of  cloth  taken  or  stolen,  somewhere  between  James- 
town and  Fond  du  Lac;  but  at  what  place,  or  what  particular  time, 
or  by  whom,  the  proofs  give  not  the  slightest  indication.  Upon 
this  state  of  facts  or  evidence  given  by  the  plaintiffs,  the  defendant 
moved  a  nonsuit,  which  was  refused  by  the  court,  and  the  cause 
submitted  to  the  jury,  who  returned  a  verdict  against  the  defendant 
for  tlOO.  The  defendant  afterward  moved  for  a  new  trial,  which 
motion  was  denied,  and  judgment  was  entered  in  favor  of  plaintiff^ 
from  which  this  appeal  is  taken. 
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Upon  this  record  a  very  mteresting,  and  to  my  mind  doubtftd, 
qaestion  arises,  as  to  whether  any,  and,  if  so,  what  presumption  is 
to  be  indulged  against  the  Chicago  and  Northwestern  Company,  so 
as  to  charge  that  company  with  liability  for  the  loss.  It  is  manifest 
that  the  reoovery  against  it  cannot  be  sustained  without  the  aid  of 
presumption  of  some  kind.  To  maintain  their  action  the  plaintifb 
must  show,  either  by  direct  eyidence  of  the  facts  themselves  ot  by 
legitimate  and  proper  inference  from  other  facts  proved^  first,  that 
the  cloths  which  are  the  subject  of  suit  were  in  the  custody  of  the 
defendant,  as  a  common  carrier,  for  transportation  over  its  road; 
and  secondfffy  that  while  so  in  the  custody  of  the  defendant  they 
were  lost  These  two  facts,  either  by  direct  proof  or  by  legal  and 
proper  inference  or  presumption,  must  have  been  established,  or  the 
Terdict  cannot  be  sustained.  The  direct  proof  is  wholly  wanting.  No 
one  knows,  or  can  say  with  any  certain^  whatever,  that  the  cloths 
«ver  came  into  the  possession  of  the  descendant  at  all.  The  most 
tiiat  can  be  said,  as  a  mere  natural  inference  from  the  facts  proved, 
IS,  that  they  miglU  have  come  into  its  possession,  and  so  have  been 
lost  or  stolen  while  in  its  custody.  As  a  mere  natural  inference  or 
presumption  of  fact  to  be  drawn  or  indulged  by  the  jury,  it  is  the 
lightest  and  weakest  possible,  if  indeed  there  exists  any  foundation 
for  it  And  I  do  not  see  that  there  is  any  foundation  according  to 
Mr.  Starkie's  definition  of  natural  presumptions,  or  presumptions 
of  mere  fact  If  there  be  a  presumption,  therefore,  ui>on  which  the 
-defendant  is  to  be  held  liable,  it  must  be  of  the  second  class  spoken 
of  by  that  learned  author,  namely,  *^  legal  presumptions  made  by  a 
jury,  or  presumptions  of  law  andfad.*^  Welch  v.  Sacketty  12  Wis. 
257 ;  Oraveg  v.  The  State,  id.  593. 

Does  such  legal  presumption  exist  in  this  case  ?  Thcf  presump- 
tion  claimed  and  relied  upon  is,  that  a  particular  state  of  things 
being  once  proved,  that  state  is  presumed  to  have  continued  until 
the  contrary  is  established  by  evidence  either  direct  or  presump- 
tive. The  position  is,  that  the  cloths  being  proved  to  have  been  in 
the  boxes  at  the  time  of  their  delivery  to  the  Atlantic  and  Oreat 
Western  Bailway  Company,  the  presumption  of  law  is,  that  they 
-continued  therein  until  the  boxes  came  to  the  possession  of  the 
defendant,  unless  the  contrary  be  shown,  the  burden  of  which  rests 
upon  the  defendant  The  existence  of  a  presumption  of  this  kind 
in  certain  cases  is  not  denied,  but  the  point  is  upon  its  applicability 
Jieia    If  the  plaintifb  had  brought  their  suit  against  the  Atlantiio 
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ftnd  Great  Western  OompaDj,  oould  that  company  have  escaped  lia» 
bility  on  the  ground  of  such  presumption  ?  And  so,  if  the  Pitts* 
Durg  and  Fort  Wayne  Company  had  been  sued,  oould  it  have 
avoided  responsibility  on  the  same  ground  ?  Could  both  these  com* 
panics  have  exonerated  themselves  and  imposed  liability  for  the  lost 
ezdusiyely  upon  the  defendant,  when  there  was  no  more  evidence 
of  the  loss  having  occurred  while  the  boxes  were  in  the  custody  of 
the  defendant  than  when  in  the  custody  of  either  of  themselves  P 
If  those  companies  could  have  done  so,  then  it  must  have  been  upon 
some  technical  application  of  the  doctrine  of  presumption  —  upon  a 
presumption  which  is  artificial  rather  than  natural,  and  is  raised 
and  sanctioned  by  the  law  from  motives  of  necessity  or  policy,  to 
gwe  certainty  to  the  remedy  and  prevent  a  £Eulure  of  justice  in  such 
oases. 

As  the  common  carrier  next  in  order,  the  dofendaut  was  bound 
to  receive  and  transport  the  boxes  when  tendered.  It  was  bound  to 
receive  them  in  the  condition  in  which  they  were.  It  had  no  means 
of  investigation  or  inquiry  into  their  contents.  It  had  no  right  to 
open  the  boxes  or  examine  what  they  contained,  and  if  it  had,  could 
not  have  detected  the  loss  by  such  examination,  and  so  have  refused 
to  receive  and  carry.  It  must  take  the  boxes  as  they  were,  with  na 
external  signs  or  appearances  of  breaking  or  injury,  and  nothing  to 
give  warning  that  the  cloths  had  been  previously  abstracted  or 
removed,  and  carry  them  forward  to  their  place  of  destination. 
Under  these  circumstances,  the  rule  or  presumption  of  law  which 
makes  the  defendant  liable  for  the  value  of  the  goods,  unless  (what 
seems  quite  impossible  to  be  done)  it  shows  where  the  loss  actually 
took  place,  must  be  supported  by  most  clear  and  satisfactory  reasona 
of  policy  ^r  necessity,  or  otherwise  it  should  be  rejected.  It  must 
be  shown  that  greater  injustice  or  more  certain  injustice  will  ensuo 
from  its  rejection,  than  will  or  may  follow  from  its  adoption.  I 
have  been,  as  I  have  said,  in  very  considerable  doubt ;  but  examina* 
tion  convinces  me  that  there  are  such  reasons,  and  that  both  prin- 
ciple and  authority  sustain  the  presumption.  The  very  uncertainty 
which  exists  as  to  when  or  where  the  cloths  were  taken  out,  or  in 
whose  custody  the  boxes  then  were,  and  the  difficulty  or  impossi* 
bility  of  ever  ascertaining  those  facts,  make  the  presumption  abso- 
lutely necessary.  What  is  difficult  or  impossible  for  the  defendant 
to  find  out  with  respect  to  the  breaking  and  larceny,  is  still  more 
difficult  or  impossible  for  the  plaintifEs.     The  defendant  possesses- 
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means  and  facilities  which  the  plaintiffs  do  not  To  say  that  iht 
plaintiffs  shall  not  recover  because  they  have  not  ascertained  and 
proved  that  the  cloths  were  taken  while  the  boxes  were  in  the  cna» 
tody  of  the  defendant,  is,  in  effect,  to  say  that  they  are  without 
remedy  in  the  law  for  their  loss.  If  required  to  make  such  proof 
to  establish  a  cause  of  action  against  this  company,  then  the  same 
proof  would  be  required  in  a  suit  against  either  of  the  others,  and 
the  plaintiffs  could  not  recover  against  any,  although  it  is  certain 
that  one  of  them  is  or  should  be  responsible  for  the  loss.  If  the 
plaintifib  knew  or  could  prove  in  whose  custody  the  boxen  were 
when  the  cloths  were  taken,  there  would  be  no  hardship,  perhaps, 
in  requiring  them  to  sue  that  company.  But  the  plaintiffs  do  not 
know,  nor  is  it  possible  for  them  to  ascertain  this,  and,  unless  aided 
by  presumption,  they  are  without  remedy,  which  is  a  positive  and 
certain  injustice.  I  know  of  no  more  reasonable  or  proper  presump- 
tion to  apply  than  that  here  invoked.  In  fact,  I  know  of  no  other 
fitted  to  the  facts  and  circumstances  of  the  case.  It  is  true,  the 
defendant  may  not  be  the  company  which  ought  in  very  fact  to  be 
visited  with  the  consequences  of  the  loss,  but  it  is  at  the  same  time 
true  that  it  may  be  such  company.  The  cloths  may  have  been 
taken  while  the  boxes  were  in  its  custody.  It  is  not  certain  that 
they  were  not,  and  therefore  not  certain  that  injustice  has  been  done 
the  defendant.  On  the  other  hand  the  wrong  and  injustice  done 
the  plaintiffs,  if  they  are  dismissed  without  remedy,  are  certain* 
They  are  no  matter  of  doubt  or  speculation.  If  there  were  no 
redress  in  such  case,  it  could  no  longer  be  the  boast  of  our  law  that 
there  is  no  wrong  without  its  remedy,  and  the  strict  liability  of  com* 
men  carriers,  whenever  two  or  more  are  associated  in  the  transpor- 
tation  or  connected  in  the  line  or  route,  would  be  at  an  end.  It 
would  be  far  more  in  harmony  with  the  rules  of  the  common  law 
respecting  such  liability,  that  any  or  all  of  the  carriers  so  associated, 
or  whose  lines  or  routes  connect  and  who  have  had  possession  of 
the  goods,  should  be  held  liable,  at  the  option  of  the  owner  or  con- 
lignee  in  such  case,  than  that  none  of  them  should  be.  And  the 
reasons  for  adhering  to  those  rules  of  the  common  law  probably 
exist  at  the  present  day  quite  as  much  as  ever;  and  by  some  they 
are  thought  to  be  even  more  cogent.  The  difficulties,  nay  even 
impossibilities,  by  which  owners  would  be  beset,  if  put  to  the  task 
of  ascertaining  where  their  packages  or  boxes  were  broken  open  and 
contents  plundered  when  in  transit  over  our  long  routes^  are  wdl 
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known>  and  ai-e  illustrated  by  the  facts  of  this  case.  They  are  aUo 
portrayed  by  Chief  Justice  Perlet,  in  Lock  Co.  v.  Railroad  Co.; 
by  Waite,  C.  J.,  in  Elmore  v.  ITie  Naugatuck  Railroad  Co^  23 
Conn.  482 ;  and  by  Smith,  J.,  in  McDonald  y.  Western  Railroad 
Corporation,  34  N.  Y.  501,  502.  In  the  first-named  case,  the  chief 
justice  says :  '^  Any  rule  which  should  have  the  effect  to  defeat  oi 
embaiTass  the  owner's  remedy,  would  be  in  direct  conflict  with  the 
principles  and  whole  policy  of  the  common  law.'^  I  am  of  the  same 
opinion.  I  think  this  is  no  time  to  relax  the  stringent  and  whole*' 
some  rules  of  the  common  law,  and  must  hold  that  the  doctrine  of 
presumption  was  rightly  applied  by  the  court  below  in  aid  of  the 
plaintiffs  in  this  case. 

There  is  a  most  singular  absence  in  reported  cases  bearing  upon 
the  question  of  presumption  here  considered.  One  would  suppose  that 
cases  of  the  kind  must  have  frequently  arisen,  but  only  one  directly 
in  point  has  been  cited,  and  I  know  of  no  other.  It  is  Smith  y. 
New  York  Central  Railroad  Co.,  43  Barb.  225.  The  decision  was 
affirmed  in  the  court  of  appeals  at  the  December  term,  1869 ;  but 
the  case  in  that  court  is  unreported.  See  Index,  ^^  Unreported 
Cases,"  41  N.  T.  620.  We  have  been  faTored,  however,  with  manu- 
script copies  of  the  opinions  of  the  judges,  Daniels  and  Grovsb, 
and  that  of  the  latter  is  printed  at  length  in  the  brief  of  counsel  for 
the  plaintiffs.  The  reasons  for  applying  the  presumption,  that  the 
condition  of  a  thing  once  proved  is  presumed  to  continue  until  the 
contrary  is  shown,  to  a  case  of  this  kind,  are  well  stated  by  John* 
80K,  J.,  in  43  Barb.  228,  229. 

And  the  case  of  BrintnaU  y.  8.  d  W.  R.  R.  Go^  32  Vt.  665,  pi^ 
sented  a  somewhat  similar  question.  A  box  of  goods  marked  and 
directed  to  the  plaintiff  at  Boston,  was  delivered  by  the  plaintiff's 
agent  tb  the  defendant  at  Saratoga  Springs,  to  be  transported  by  the 
defendant  over  its  road  on  the  way  to  Boston.  Oastleton  was  the 
terminus  of  the  defendant's  road  toward  Boston,  where  it  oonneoted 
with  another  road  in  the  line  of  communication  in  that  direction.' 
In  an  action  on  the  case  for  negligence  as  a  common  carrier  and  not 
deliyering  the  box  of  goods  to  the  next  carrier,  and  to  reooTcr  dam- 
ages  for  its  loss,  it  was  held  sufficient  prima  fade,  to  establish  a' 
right  of  recovery  on  the  part  of  the  plaintiff,  to  show  the  delivery 
of  the  box  to  the  defendant,  and  that  it  had  not  arrived  at  Boston, 
and  was  lost  The  court  say :  '^  The  argument  is,  that  showing  the 
box  did  not  arrive  at  Boston,  the  end  of  the  route,  but  was  lost; 
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does  not  prove  or  tend  to  prove  the  defendant  did  not  deliver  it  to 
the  next  carrier^  because  it  might  have  been  lost  between  Oastleton 
and  Boston.  It  must  be  admitted  it  is  very  oonclusive  proof  of  the 
fact,  but  still  we  think  it  has  some  tendency  to  establish  it  The 
box  is  proved  into  the  hands  of  the  defendant;  there  is  no  evidence 
that  any  body  else  ever  had  it>  or  that  it  was  ever  in  the  possession 
of  any  other  carrier  in  the  line.  The  usual  and  ordinary  course  of 
things,  what  is  always  expected,  and  what  generally  proves  true,  is 
that  goods  forwarded  upon  such  a  line  arrive  at  their  destination  ; 
and  therefore  the  fact  that  goods  do  not  arrive  at  one  end  of  a  line, 
is  some  evidence  that  they  were  not  sent  from  the  other.  It  may  be 
said  that  this  reasoning  would  include  the  defendant's  road  as  well 
as  the  rest  of  the  carriers  in  the  line,  but  the  defendant  is  proved  to 
have  had  the  box,  while  there  is  no  proof  that  either  of  the  others 
ever  did.  But  we  place  the  case  mainly  upon  the  grouud  that  this 
was  realty  all  the  proof  the  nature  of  the  case  permitted  to  the  plain* 
tiff,  and  that  proof  of  a  delivery  by  the  defendant  to  the  next  car- 
rier was  a  matter  that  was  peculiarly  within  the  power  of  the 
defendant,  and  not  at  all  in  the  power  of  the  plaintiff,  unless  the 
defendant  and  the  connecting  roads  preserved  evidence  of  the  trans- 
fers of  all  freight  from  one  road  to  the  other."  And  in  another 
plaoo  the  court  say :  ^*  But  in  such  cases  a  plaintiff  is  only  bound 
to  give  such  proof  of  the  loss  as  the  nature  of  the  case  admits  of  and 
fairly  is  in  his  power  to  bring!*  The  facts  of  that  case  differed 
materially  from  the  present,  but  the  reasoning  of  the  court  applies 
with  much  force  here.  See  also  Tarboz  v.  Eastern  Steamboat  dx, 
50  Me.  339 ;  and  Hastings  v.  Pepper,  11  Pick.  41. 

In  Ifaugatuck  RR  Oo.y.  Beardsley  Scythe  Co.,  33  Conn.  218,  it 
was  held,  under  the  peculiar  circumstances  of  the  case,  that  the 
oonsignee  should  look  to  the  carrier  whose  negligence  caused  the 
deficiency,  rather  than  the  last  carrier  who  delivered  the  goods. 

On  the  whole,  I  am  of  opinion  that  the  judgment  of  the  oiroiut 
oourt  was  right  and  should  be  affirmed. 

JudgmmU  offirmmL 
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of  the  ancestor's  debts,  though  passed  with  the  assent  of  sndi 
minor  heirs,  was  held  nnconstitntional  and  void.  Jim/Nf  Heirs  y. 
Perry,  10  Yerg.  59.  And  see  also  Simonds  ▼.  Simonds,  108  Maa& 
672. 

The  principle  thus  dearly  shown  by  the  decisions,  if  applicable 
to  the  acta  under  consideration,  seems  conclasive  against  their 
yalidity.  And  I  think  they  are  invalid.  Certainly  no  disorimina* 
tion  more  arbitrary,  nnjust  and  odious,  between  one  individual  or 
corporation  and  another,  or  every  other,  in  a  matter  where  the 
righto  and  privileges  of  all  should  be  equal,  could  well  be,  than 
would  thus  be  established,  if  such  acts  were  valid.  The  city  of 
Janesville  would  have  a  special  privilege  or  advantage  not  given  to 
any  other  like  corporation  under  the  same  circumstances.  But  the 
most  odious  feature  of  the  law  would  appear  firom  its  application  as 
between  the  immediate  parties  to  the  suit.  No  costs  could  be 
recovered  against  the  city  in  this  particular  class  of  cases.  That  is 
the  extent  of  the  supposed  suspension  or  repeal  of  the  general  law. 
Costs  may  be  recovered  by  the  city,  or  taxed  in  its  favor.  In  this 
case,  had  the  city  prevailed  or  the  plaintiff  been  the  losing  party, 
costs  must  have  been  taxed  against  the  plaintiff  according  to  the 
general  law.  Thus,  while  the  city  would  recover  costs  upon  judg- 
ment in  its  favor,  it  would  pay  none,  and  not  be  liable  for  any,  if 
the  opposite  party  were  successful.  The  costs  and  expenses  taxable 
by  law  in  every  suit  involving  important  questions  like  those, 
affecting  taxation  and  assessments,  are  very  considerable,  and 
especially  in  this  court.  The  costs  here  were  taxed  by  the  clerk  at 
$141.  If  successful,  the  city  would  have  recovered  them  against 
the  plaintiff;  but  if  unsuccessful,  it  is  claimed  that  the  plaintiff 
shall  recover  nothing.  Words  cannot  make  the  inequality  and 
injustice  of  the  rule  plainer  than  it  thus  appears;  and  the  question 
is,  whether  the  legislature  can  so  discriminate  between  suitors  or 
parties  to  the  same  litigation  in  a  court  of  justice,  as  that  one  of 
them  shall  have  such  special  and  important  pecuniary  advantage 
over  the  other?  I,  for  one,  think  not;  and  in  declaring  my  opin- 
ion, I  care  very  little  whether  it  is  placed  on  those  ftindamental 
principles  of  law  and  justice  which,  in  our  form  of  government  it 
has  been  held  no  legislative  body  can  override,  even  though  not  pro- 
hibited  by  the  written  constitution,  or  upon  the  provisions  of  the 
constitution  itself,  some  of  which  clearly  forbid  the  enactment  of 
such  laws. 


JUNE  TERM,  1871.  503 


Dorkee  v.  The  C%ty  of  JaneBville. 


In  Massaohusetts,  the  authority  of  the  legislature  to  suspend  the 
operation  of  a  general  law  in  favor  of  an  individual  was  denied  upon 
the  ground  that  it  was  *^  manifestly  contrary  to  the  first  principles 
of  dvil  liberty  and  natural  justioe,  and  to  the  spirit  of  our  constitu- 
tion and  laws,  that  any  one  citizen  should  enjoy  privileges  and 
Advantages  which  are  denied  to  all  others  under  like  circumstances ; 
or  that  one  should  be  subjected  to  losses^  damages^  suits  or  actions, 
ttom  which  all  others  under  like  circumstances  are  exempted.''  11 
Mass.  405. 

In  Calder  v.  Bull,  in  the  supreme  court  of  the  United  States,  3 
DaL  387,  888,  Mr.  Justice  Ohabb  says:  ^I  cannot  subscribe  to 
the  omnipotence  of  a  State  legislature,  or  that  it  is  absolute  and 
ivithout  control,  although  its  authority  should  not  be  expressly 
restrained  by  the  constitution  or  fundamental  law  of  the  State.  * 
*  *  The  nature  and  ends  of  the  legislative  power  will  limit 
the  exercise  of  it  *  *  *  There  are  certain  vital  principles 
in  our  free  republican  governments,  which  will  determine  and  over- 
rule an  apparent  and  flagrant  abuse  of  legislative  power;  as  to 
authorize  manifest  injustice  by  positive  law ;  or  to  take  away  that 
security  for  personal  liberty,  or  private  property,  for  the  protection 
whereof  the  government  was  established.  An  act  of  the  legislature, 
for  I  cannot  call  it  a  law,  contrary  to  the  great  first  principles  of 
the  social  compact,  cannot  be  considered  a  rightful  exercise  of  legis- 
lative authority.  *  *  *  A  few  instances  will  suflice  to  show 
what  I  mean.  A  law  that  punishes  a  citizen  for  an  innocent  action, 
or,  in  other  words,  for  an  act  which,  when  done,  was  in  violation 
of  no  existing  law ;  a  law  that  destroys,  or  impairs  the  lawful  pri- 
vate contracts  of  citizens ;  a  law  which  makes  a  man  a  judge  in  his 
own  cause ;  or  a  law  which  takes  property  from  A  and  gives  it  to 
B.  It  is  against  all  reason  and  justice  for  a  people  to  intrust  a 
legislature  with  such  powers,  and  therefore  they  cannot  be  presumed 
to  have  done  it  The  genius,  the  nature,  and  the  spirit  of  our  State 
governments,  amount  to  a  prohibition  of  such  acts  of  legislation, 
and  the  general  principles  of  law  and  reason  forbid  them.'' 

^*  I  do  not  hesitate  to  declare,"  says  Mr.  Justice  Johnson,  in 
Fletcher  v.  Pechy  6  Granch,  143,  '^  that  a  State  does  not  possess  the 
power  of  revoking  its  own  grants.  But  I  do  it  on  a  genoral  princi- 
ple, on  the  reason  and  nature  of  things ;  a  principle  which  will 
impose  laws  even  on  the  deity."  And  the  same  principles  are 
announced  and  fully  approved  by  the  court  in  Wilkinson  v.  Lelandt 
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2  P#t  656,  658,  and  TerreU  y.  Tbyfor,  9  Oranoh,  60,  62.  8m 
also  opinions  of  Walworth,  OhanoeUor,  5  Paige,  159 ;  of  the  oonrt^ 
1  Ohio  St  86;  of  Bakkst,  J.,  2  icL  628;  of  Obsbh,  J.,  S 
Terg.  603,  and  of  Ooldthwaub  and  Osmokd,  JJ.,  6  Porter,  859- 
862, 375^77. 

It  is  andoabtedly  a  safe  and  sound  general  proposition,  that  for 
the  conrt  to  declare  an  act  of  the  legislature  void  for  nnoonstita* 
tionality,  some  specific  clause  or  provision  of  the  constitution  must 
be  pointed  out,  which  has  been  violated*  But  the  rule  is  not  with* 
out  its  exceptions,  as  the  f^bove  references  show,  and  as  might  be 
shown  by  reference  to  numerous  other  decisions.  If  we  take,  for 
example,  the  numerous  case«  where  acte  of  the  legislature  authoriz- 
ing the  taking  of  private  property  for  private  use,  have  been  held 
void,  even  though  full  compensation  has  been  made  or  provided  for 
the  property  taken,  we  shall  find  that  in  none  of  them  was  there 
any  express  or  positive  prohibition  of  such  legislation  in  the  consti- 
tution or  fundamentel  written  law  of  the  Stete.  And  the  same 
remark  is  true  of  those  cases  where  taxation  for  private  purposes 
has  been  held  invalid,  though  authorized,  or  attempted  to  be,  by 
the  legislature.  And  to  these  it  is  presumed  other  citations  might 
be  added,  showing  a  want  of  power  in  the  legislature  in  other  re- 
spects, when  the  constitution  interposes  no  direct  or  positive  re- 
straint It  seems  to  be  true,  therefore,  of  written  constitutions  as 
of  statutes,  that  ^'when  made,  there  are  some  things  which  are 
exempted  saii.  fore-prized  out  of  the  provisions  thereof,  by  the  law 
of  reason,  though  not  expressly  mentioned.''  Potter's  Dwarris,  123* 
The  grant  of  legislative  powers,  though  without  prohibition  or  re- 
straint that  the  legislature  shall  not  discriminate  and  do  gross  and 
palpable  injustice  between  man  and  man  by  the  passage  of  unequal 
and  partial  laws,  does  not  carry  with  it  the  power  to  pass  such  laws. 
Such  a  power,  from  ite  very  nature,  and  of  necessity,  is  ^'fore- 
prized''  and  taken  out  of  the  grant,  without  any  express  exception 
or  limitetion ;  and  the  act,  though  in  form  of  law,  yet,  not  being 
witliin  the  scope  of  the  authority  conferred,  is  not  legislation  at  all, 
and  so  is  void. 

The  court  of  Maine,  Lewis  v.  Webb,  8  Greenl.  336,  rested  ite  judg- 
ment in  part  upon  the  first  section  in  the  declaration  of  rigfate,  which 
was,  in  substence,  if  not  in  very  words,  the  same  as  the  first  section 
in  our  declaration  of  rights.  Const,  art  1,  §  1.  The  case  there  was 
like  that  here  presented*    It  was  a  subsequent  act,  taking  a  particular 


JUNE  TERM,  187L  5Q5 


Darkee  t.  The  dtj  of  Janeerille. 


out  of  the  operation  of  a  general  law.  The  ooort  say:  ^Oali 
it  be  snppoaed  for  a  moment,  that  if  the  legislature  should  pass  a 
geneiibl  law,  and  add  a  section  by  way  of  proviso,  that  it  should 
never  be  construed  to  hare  any  operation  or  effect  upon  the  per* 
aonSy  rights  or  property  of  A  L  or  J  G,  such  a  proviso  would  re* 
oeive  the  sanction,  or  even  the  countenance  of  a  court  of  law  F  And 
how  does  the  supposed  case  differ  from  the  present  F  A  resolye, 
passed  after  the  general  law,  can  produce  only  the  same  effect  as 
such  proviso.  In  fact,  neither  can  have  any  legal  operation.''  And 
so  it  is  in  the  case  before  us.  If  the  legislature,  in  the  general 
statute  concerning  costs,  or  the  act  regulating  costs  in  this  courts 
had  added  a  proviso  that  no  costs  should  be  taxed  in  the  specified 
cases  against  the  city  o/Janesvilh,  the  effect  would  have  been  the 
same  as  now  produced,  provided  the  acts  in  question  were  valid. 
And  if  the  legislature  might  thus  exempt  the  city  of  JanesviUe  from 
the  operation  of  a  general  law,  or  from  burdens  cast  upon  all  other 
corporations  and  persons,  under  like  circumstances,  then  why  might 
it  not,  in  like  manner,  exempt  any  other  corporation  or  person  by 
name,  thus  opening  the  door  to  the  greatest  corruption,  partiality 
and  favoritism  F  It  is  not  perceived  where  acts  of  this  kind  would 
end,'if  once  begun,  and  held  to  be  a  legitimate  exercise  of  legislative 
power. 

In  Tennessee,  ac)»  of  this  kind  are  adjudged  invalid  as  contra- 
vening the  declaration  in  their  bill  of  rights,  that  no  freeman  shall 
be  disseized  of  his  freehold  or  deprived  of  his  property,  but  by  the 
judgment  of  his  peers,  or  the  law  of  the  land.  The  clause  '^  law  of 
the  land/*  is  held  to  mean  a  general  public  law,  equally  binding 
upon  every  member  of  the  community.  WaUy's  Ifeirs  v.  j5l«ii- 
nedy,  2  Terg.  554;  State  Bank  v.  Cooper,  id.  599.  We  have 
not  that  clause  in  our  declaration  of  rights,  but  we  have  one 
which  is  equivalent  in  meaning  and  effect  Section  9,  art  1, 
declares:  '* Every  person  shall  have  a  certain  remedy  in  the  laws 
for  all  injuries  or  wrongs  which  he  may  receive  in  his  person,  prop- 
erty or  character;  heougt  to  obtain  justice  freely,  and  without  being 
obliged  to  purchase  it,  completely  and  without  denial,  promptly  and 
without  delay,  conformably  to  the  laws."  I  had  occasion  to  ex- 
press my  views  of  the  proi>er  construction  and  effect  of  this  section, 
in  Phelps  V.  Rooney,  12  Wis.  705,  706.  It  is  obvious  there  can  be 
no  certain  remedy  in  the  laws,  where  the  legislature  may  prescribe 
one  rule  for  one  suitor  or  class  of  suitors  in  the  courts,  and  another 
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for  all  others  under  like  circumstances,  or  may  discriminate  betweei^ 
parties  to  the  same  suit,  giving  one  most  unjust  pecuniary  advan- 
tage over  the  other.  Parties  thus  discriminated  against  would  not 
obtain  justice  freely^  and  without  being  obliged  to  purchase  it.  To 
the  extent  of  such  discrimination  they  would  be  obliged  to  buy 
justice  and  pay  for  it,  thus  making  it  a  matter  of  purchase  to  those 
who  could  afford  to  pay,  contrary  to  the  letter  and  spirit  of  ihia 
provision. 

Oertainty  of  remedy  implies  uniformity  of  remedy  and  equality 
of  rights  and  privileges  in  all  things  respecting  it,  which  can  only 
be  obtained  by  general  laws,  equally  binding  upon  every  membe^ 
of  the  community.  The  language  denotes  that  there  can  be  but 
on^remedy  for  all  similar  cases,  which  must  operate  upon  all  perv 
sons  or  parties  alike,  and  be  equally  free  and  favorable  to  alL 

The  objection  taken  before  the  clerk,  that  $20  of  the  item  of  $34^ 
in  the  bill  of  costs,  for  ^^  printing  case,**  was  improper,  becaus<^  sudli 
printing  was  not  done  in  preparing  the  case  for  this  courts  it 
abandoned  on  this  appeal.  An  examination  of  the  printed  case 
shows  that  the  t34  item  was  properly  taxed  for  printing  which  waf 
actually  done  in  preparing  the  case  for  this  court  That  sum,  and 
even  more,  if  the  same  had  been  expended,  might  have  been  taxed 
according  to  the  rule  of  taxation  in  such  oases. 

AU  the  justices  eancurring,  the  taxation  appealedfiram  is  ixffirmsd^ 
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JFI9V  iaMmnmee-^procf^tfloss    UmUftHon  tfaeUon, 

A.  policy  of  fire  insanuioe  proTlded  that  **  In  case  of  loss,  the  aasared  shall 
giTe  immediate  notice  thereof,  and  shall  render  to  the  companj  a  particalar 
acooant  of  said  loss/'  etc  JERsM^that  immediate  notice  of  loss  only  was  re* 
qaired 

a  policy  of  fire  insarance  proTlded  that  no  suit  or  action  shonld  l>e  snstainabla 
unless  commenced  within  twelve  months  after  a  loss  shall  hare  oocorred, 
HM,  that  if  the  aasared  was  indnoed  by  the  acta  of  the  oQcers  or  agents 
of  the  insorance  company  to  sospend  for  a  certain  time  the  performance  oi 
acta  required  on  his  part  after  loss,  sach  time  shonld  be  added  to  the  time 
limited  for  bringing  action. 
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Aonour  on  a  policy  of  fire  insuranoe.    The  plaintiff  had  jadg^ 
ment  on  the  verdiot  of  a  jury,  from  which  defendant  appealed. 
The  opinion  states  the  case. 

Oriofif  Keyea  d  Ohynowdhf  for  appellant 

A.  Oooh  and  L.  Hubbett,  for  respondent 

Lroix,  J.  On  the  24th  day  of  November^  1866,  the  plaintiff  paid 
the  premium  and  receiTed  firom  the  defendant,  the  insurance  com* 
pany,  a  policy  insuring  him  against  loss  or  damage  by  fire  to  cer- 
tain buildings  and  personal  property  situated  in  the  town  of  New 
Berlin,  county  of  Waukesha,  to  the  amount  of  $1,320.  On  the 
22d  day  of  June,  1867,  and  within  the  life  of  such  policy,  the  in- 
sured property  was  destroyed  by  fire.  Immediately  thereafter,  and 
probably  on  the  next  day  after  the  fire,  the  plaintiff  gare  the  local 
agent  of  the  defendant,  at  Waukesha,  notice  of  the  loss. 

During  the  latter  part  of  July,  or  early  in  August,  of  the  same 
year,  one  E.  B.  Ames,  of  Minneapolis,  Minnesota,  who  was  a  general 
agent  of  the  defendant,  and  Mr.  Heath,  its  local  agent  at  Waukesha^ 
▼isited  the  plaintiff  at  his  residence  in  New  Berlin,  and  made  an 
ezamiaation  into  the  origin  and  circumstances  of  the  fire,  and  the 
extent  of  the  loss.  In  answer  to  a  question  put  to  the  plaintiff  on 
the  trial,  as  to  what  Ames  there  said  to  him  about  making  out 
proofs  of  the  loss,  he  testified  as  follows :  '^  He  asked  if  there  was  a 
justice  in  the  neighborhood.  I  told  him  there  was,  but  it  was  some 
wajrs  off;  and,  says  he,  ^  Is  it  about  as  near  to  Waukesha  as  to  the 
justice's  office  P '  Well,  I  told  him  I  would  rather  go  to  Waukesha, 
because  the  road  was  better,  and  about  the  same  distance,  and,  said 
he,  *  It  will  accommodate  me  to  go  to  Waukesha,  because  it  wiU  be 
on  my  way  home.'    So  I  went  to  Waukesha.'' 

Ames  prepared  an  affidavit  of  the  circumstances  and  extent  ol 
the  loss,  which  was  signed  and  sworn  to  by  the  plaintiff,  and,  by 
direction  of  A.mes,  Mr.  Heath  furnished  the  plaintiff  with  certain 
blanks  which  were  required  to  be  filled  as  part  of  the  proofs  of  loss* 
These  blanks  were  afterward  filled  by  Mr.  Oibbs,  since  deceased, 
and  soon  after  (probably  on  the  Slst  of  August)  were,  together  with 
the  affidavit,  sent  by  mail  to  Ames,  at  Minneapolis,  by  Messra 
Oook  ft  Gibbs,  the  attorneys  for  the  plaintifi  in  respect  to  that 
Dusmess.    In  due  time  Oook  ft  Oibbs  received  the  following  Acttet 
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from  Ames:  ^^ General  Northwestern  Agency  of  the  Patoam  Fire 
Insaranoe  Go.,  of  Hartford,  Conn.  Capital  $500,000.  Minneapolis, 
Minn.,  Sept  24, 1867.  Messrs.  Cook  &  Oibbs:  Gentlemen :  I  am  in 
receipt  of  yours  of  August  31st^  inclosing  what  purports  to  be  proof 
of  loss  of  William  Eillips.  The  proofs  are  quite  defective  in  several 
particulars,  and  do  not  comply  with  the  requirements  of  the  policy. 
I  will  visit  Waukesha  some  time  during  October,  when  I  will  call 
on  you.  Respectfully  yours,  E.  B.  Ames,  General  Agent."  After 
waiting  several  months,  during  which  time  the  plaintiff  was 
frequently  informed  by  the  local  agent  that  Ames  was  expected  at 
Waukesha  every  week,  Mr.  Cook  sent  another  letter  to  Miniieap<ili8 
relative  to  the  business,  which,  although  addressed  to  the  wrong 
person,  reached  Ames,  who  answered  it  as  follows:  '^Minneapolis, 
Minn.,  March  1st,  1868.  Messrs.  Cook  &  Bennett,  Waukesha: 
Gentlemen :  On  my  return  home,  a  day  or  two  since,  I  found 
your  letter  here,  addressed  to  T.  C.  Kendrick,  the  general  agent  of 
Putnam  Insurance  for  the  east,  on  the  subject  of  Eillips'  loss. 
From  reading  it,  I  presume  it  was  designed  for  me,  as  I  am  the 
general  agent  who  was  there  last  summer,  and  I  was  the  one  to 
whom  the  proof  of  loss  was  sent.  In  reference  to  proof  of  loss  in 
case  of  Eillips,  you  say  you  used  the  blanks  furnished  by  agent 
Heath ;  if  they  are  not  correct,  it  is  the  fault  of  the  blanks,  and  not 
of  yourselves.  One  of  the  main  requirements  of  the  policy,  required 
in  making  out  the  proof  of  loss,  has  not  been  complied  with,  although 
the  blank  was  there,  and  all  that  was  necessary  was  to  fill  in  the 
blank.  You,  as  attorneys,  are  aware  that  it  is  no  part  of  my  duty 
to  tell  you  how  you  shall  make  out  your  proof  of  loss.  The  policy 
will  tell  you  that,  and  to  that  I  refer  you.  Respectfully  yours,  £. 
B.  Ames,  General  Agent" 

After  the  receipt  of  this  letter,  the  plaintiff  made  out  new  proofs 
of  loss  in  duplicate,  one  set  of  which  was  delivered  to  the  local 
agent  in  Waukesha  on  the  13th  day  of  July,  1868,  and  the  other 
was  mailed  to  the  secretary  of  the  defendant,  at  Hartford,  Connecticuti 
probably  at  about  the  same  time.  It  does  not  appear  that  any 
objection  was  made  by  the  agents  or  officers  of  the  defendant 
before  this  action  was  commenced,  to  the  sufficiency  of  such  new 
proofs. 

This  action  was  brought  upon  the  policy  to  recover  for  such  loai^ 
and  the  summons  was  duly  served  upon  the  defendant,  Septembef 
80, 1868. 
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On  the  trial,  in  the  circuit  court,  no  instruofcions  were  asked  by 
other  jNirfy,  and  none  were  given  to  the  jury.  The  plaintiff  had  a 
t«rdict  for  $1,164.19  damages.  The  court  had  overruled  a  motion 
for  a  nonsuit,  and  it  caused  judgment  to  be  entered  upon  the 
verdict;  from  which  judgment  the  defendant  has  appealed  to  thi» 
court 

The  provisions  of  the  contract  between  the  parties  contamed  in 
the  policy  of  insurance,  upon  which  the  defendant  relies  to  obtain 
a  reversal  of  the  judgment^  are  the  following : 

Losses  '^to  be  paid  sixty  days  after  due  notice  and  satisfiustoiy 
proofs  of  the  same,  made  by  the  assured,  and  received  at  the  oflSoe 
of  this  company ''  *^  In  case  of  loss,  the  assured  shall  give  imme- 
diate notice  thereof,  and  shall  render  to  the  company  a  particular 
account  of  said  loss,  under  oath,  stating  the  time,  origin  and  cir* 
cnmstances  of  the  fire,  the  occupancy  of  the  building  insured,  or 
containing  the  property  insured,  other  insurance,  if  any,  and  copies 
of  all  policies ;  the  whole  value  and  ownership  of  the  property,  and 
the  amount  of  loss  or  damage :  and  shall  produce  the  certificate 
under  seal  of  a  magistrate,  notary  public  or  commissioner  of  deeds^ 
nearest  the  place  of  the  fire,  and  not  concerned  in  the  loss  or  related 
to  the  assured,  stating  that  he  has  examined  the  circumstances 
attending  the  loss,  knows  the  circumstances  aoi^  character  of  the 
assured,  and  verily  believes  that  the  assured  has,  without  fraud,  sus- 
tained loss  on  the  property  insured  to  the  amount  claimed  by  the 
said  assured.^  ^^  It  is  expressly  covenanted  by  the  parties  hereto^ 
that  no  suit  or  action  against  this  company  for  the  recovery  of  any 
claim  by  virtue  of  this  policy,  shall  be  sustainable  in  any  court  of 
law  or  chancery,  unless  commenced  within  twelve  months  next  after 
the  loss  shall  have  occurred,  and  should  any  suit  or  action  be  com- 
menced against  this  company  after  the  expiration  of  the  aforesaid 
twelve  months,  the  lapse  of  time  shall  be  taken  and  admitted  as 
conclusive  evidence  against  the  validity  of  such  claim,  any  statute 
of  limitations  to  the  contrary  notwithstanding.'' 

The  motion  for  a  nonsuit,  before  mentioned,  was  also  predicated 
upon  these  conditions  of  the  policy. 

It  is  contended  for  the  defendant,  that  these  conditions  of  the 
contract  of  insurance  are  fatal  to  the  plaintiff's  right  to  recover  in 
this  action,  for  three  reasons: 

Ist  Because  the  plaintiff  fiuled  to  give  immediate  notice  of 
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the  loBBy  and  make  the  neoesBary  proofii  thereof  as  required  by  the 
policy. 

2d.  Because  he  failed  to  obtain  the  certificate  of  the  nearert 
magistrate  or  notary  public,  which  the  policy  required  him  to 
furnish. 

3d.  Because  the  action  was  not  commenced  within  twelve  months 
after  the  loss  occurred. 

The  first  and  second  objections  are  clearly  not  well  taken.  The 
last  proofs  were  mailed  to  the  secretary  of  the  defendant,  as  its 
place  of  business  in  July,  1868,  and,  in  the  absence  of  evidence  upon 
the  subject,  the  presumption  is  that  such  proofs  reached  their  destin- 
ation by  due  course  of  maiL  The  plaintiff  waited  more  than  two 
months  before  he  commenced  his  action,  and  it  does  not  appear  that 
any  objection  was  made  to  the  form  or  sufficiency  of  the  proofii  by 
the  officers  of  the  defendant  It  was  their  duty,  if  they  deemed  the 
proofs  insufficient,  to  notiQ^  the  plaintiff  of  the  fiM)t  within  a  reason- 
able  time,  or  the  defects  were  waived.  Troy  Fire  Insurance  Oo.  v. 
Carpenter,  4  Wis.  20 ;  Warner  v.  The  Peoria  M.  dk  F.  Ins.  Oo.,  14 
id.  318,  and  cases  cited. 

The  burden  of  proof  is  with  the  defendant,  to  show  that  objection 
was  thus  made  on  its  behalf  to  the  sufficiency  of  the  proof^;  and 
,thei*e  being  no  evidence  tending  to  show  that  fact,  it  must  be  held 
that  the  defendant  was  satisfied  therewith,  and  waived  the  objec- 
tions that  the  proofs  were  not  flimished  in  time,  and  did  not  con- 
tain the  certificate  of  the  proper  justice  of  the  peace  or  notary. 

But  there  are  other  answers  to  these  objections.  The  policy  re- 
quired the  plaintiff  to  give  immediate  notice  of  his  loss.  It  does  not 
provide  expressly  to  whom,  or  in  what  manner,  it  should  have  been 
given.  In  this  it  is  unlike  the  case  of  Cornell  v.  The  MUtoaukee 
Mutwd  F.  Ins  Co.,  18  Wis.  887,  cited  on  the  argument  In  that 
case  the  contract  was,  that  in  case  of  loss  the  insured  should,  within 
twenty  days  thereafter,  give  notice  thereof  in  writing  to  the  seers' 
tary  of  the  company;  and  it  was  there  held,  that  a  verbal  notice  to 
the  local  agent  was  not  a  compliance  with  the  contract  In  the 
present  case,  the  legal  construction  of  the  contract  is,  that  the  notice 
is  to  be  given  to  the  defendant,  and  that  a  verbal  notice  is  sufficient 
There  can  be  no  doubt  that  notice  to  the  local  agent  of  the  defend- 
ant, at  Waukesha,  was  notice  to  the  defendant,  and  that  it  was 
given  in  due  time.  Miner  v.  7%«  Phcsnix  Ins,  Co.,  27  Wis.  693,  and 
cases  there  cited.    So  much  for  the  notice. 
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But  it  seems  to  be  claimed  that  the  contract  also  required  the 
plaintiff  to  render  to  the  defendant  his  proofs  of  loss  immediately. 
This,  we  conceive,  is  not  a  correct  construction  of  the  contract 
The  twtice  must  be  given  immediately^  but  there  is  no  such  restric* 
tion  as  to  the  time  when  the  proofs  shall  be  rendered.  The  most 
that  the  defendant  can  successfully  claim  is,  that  they  should  have 
been  rendered  within  a  reasonable  time  after  the  loss.  And  if  the 
question  as  to  whether  they  were  so  rendered  is  material  in  this 
action,  we  must  presume  that  the  jury  passed  upon  it  and  decided 
it  in  favor  of  the  plaintifEl 

It  may  be  here  remarked,  that  in  the  absence  of  any  instructions 
to  the  jury,  the  same  force  and  effect  is  to  be  given  to  the  verdict  as 
would  be  given  to  it  had  the  court  instructed  them,  and  instructed 
them  correctly,  on  the  law  applicable  to  all  questions  of  fact  in  volred 
in  the  issue. 

An  application  of  this  principle  cures  the  alleged  defect  in  the 
proofs  in  respect  to  the  certificate  of  the  justice.  A  certificate  of  a 
justice  of  the  peace  of  Waukesha  accompanied  the  proofs,  and 
forms  a  part  thereof.  This  certificate  is  in  the  form  required  by 
the  conditions  of  the  policy,  but  was  not  made  by  the  nearest  jus- 
tice to  the  place  where  the  loss  occurred,  as  therein  required.  The 
testimony  of  the  plaintiff,  which  is  hereinbefore  stated,  tended  to 
show  that  the  general  agent  waived  the  conditions  of  the  policy  in 
that  respect,  and  consented  that  the  certificate  might  be  made  by  a 
justice  of  Waukesha.  We  must  presume  that  the  jury  found  that 
such  waiver  was  made,  if  the  question  was  a  material  one  in  the  case. 

We  now  come  to  the  consideration  of  the  question,  whether  the 
action  is  barred  by  reason  of  the  failure  of  the  plaintiff  to  com- 
mence it  within  one  year  after  the  loss  occurred.  The  fiulure  of  the 
defendant  to  notify  the  plaintiff  that  the  last  proofs  were  not  satis- 
factory, is  no  waiver  of  the  objection  that  the  action  was  not  com- 
menced within  the  time  limited  in  the  contract,  for  the  reason  that 
such  notice  could  have  been  of  no  possible  serrice  to  the  plaintiff. 
The  doctrine  of  waiver,  which  we  have  discussed,  applies  only  to 
defects  which  can  be  remedied  if  the  objection  be  taken.  If  the 
plaintiff  was  bound  at  all  events  to  bring  his  action  within  a  year 
ttfter  the  loss,  his  right  of  action  was  gone  before  he  furnished  the 
proofs  to  the  defendant,  and  no  act  of  his  could  restore  it  Henae 
this  objection  was  not  waived  by  the  silence  of  the  defendant  Cbr- 
neli  V.  Mutual  Fire  Ins,  Co,,  supra. 
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Provisiong  limiting  the  right  of  action  on  policies  of  insaranoe,  to 
much  shorter  periods  than  is  prescribed  by  the  statute  laws  of  the 
country  for  the  commencement  of  similar  actions,  are  almost  uni- 
yersally  inserted  in  such  policies,  and  the  binding  force  of  those 
provisions  upon  the  parties  to  the  contracts  has  been  as  universallj 
H'cognized  by  the  courts.  But  such  contract  of  limitation,  in  any 
given  case,  like  all  other  stipulations  and  covenants,  may  be  modi* 
fied,  waived  or  extended  by  the  parties  thereto.  Or  the  party  in 
whose  favor  the  limitation  is  imposed  may  be  estopped,  by  his  own 
act  or  omission,  fVom  claiming  the  benefit  of  it.  We  are  now  to 
inquire  whether  there  has  been  any  act  or  omission  on  the  part  of 
the  defendant,  which  operates,  either  by  way  of  estoppel  or  of 
waiver,  to  extend  the  time  limited  by  the  contract  within  which  the 
action  should  have  been  commenced.  Or,  to  speak  with  more  pre- 
cision, perhaps,  the  inquiry  is,  whether  there  is  evidence  in  the  case 
tending  to  prove  such  act  or  omission  ? 

It  will  be  remembered  that  the  contract  gives  the  defendant  sixty 
days  after  satisfactory  proof  of  the  loss  has  been  furnished,  within 
which  to  pay  the  same ;  and  we  have  seen  that  the  plaintiff  is  not 
expressly  bound  to  furnish  such  proofs  at  or  before  any  specific 
time.  It  would  seem  then  to  be  a  fair  construction  of  the  contract^ 
to  hold  that  it  gives  the  plaintiff,  by  necessary  inference,  the  balance 
of  the  twelve  months  after  deducting  such  sixty  days,  or  about  ten 
months,  in  which  to  prepare  and  furnish  such  proofs. 

It  does  not  seem  to  require  much  argument  to  demonstrate  that 
if,  by  any  act  or  omission  of  the  responsible  officers  and  agents  of 
the  defendant,  the  plaintiff  should  be  induced  to  8US];>end  action  in 
the  premises,  for  a  given  time,  such  time  should  not  be  deemed  a 
part  of  the  twelve  months  to  which  his  right  of  action  is  limited  by 
the  original  contract  To  hold  otherwise  would  be  in  many  oases  to 
allow  a  person  to  tak<^  advantage  of  his  own  wrong.  Oases  may 
readily  be  supposed,  where,  by  delays  in  passing  upon  the  sufficiency 
of  proofs  of  loss,  in  investigating  losses,  or  in  replying  to  communi* 
cations — by  general  objections  to  proofs,  refusing  to  specify  wherein 
they  are  defective,  and  thus  compelling  the  claimant  to  grope  his 
way  in  the  dark,  and  find  out  as  best  he  may  wherein  he  has  oome 
short  of  fulfilling  the  requirements  of  his  policy,  and  by  many 
other  means,  the  agents  and  officers  of  an  insurance  company  mighty 
without  committing  any  act  which  the  law  would  adjudge  firaudu- 
lent,  so  embarrass  the  claimant  that  he  would  be  entirely  unable  to 
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nake  satiBfiEurtory  proofis  of  his  loss  within  the  time  which  his  oon- 
iraot  giTSS  him  for  that  pnTpose,  and  yet  be  entirely  free  from  any 
laches  whateyer.  The  idea  that  the  remedy  on  the  polioy  may  be 
lost^  nnder  such  oironmstanoes,  is  not  to  be  entertained  for  a  moment 
The  plainest  principles  of  justice  demand  that  the  time  thus  lost 
by  the  plaintiff  without  any  fault  on  his  part,  but  through  the  fault 
of  the  defendant,  should  be  added  to  the  time  within  which  they 
contracted  in  £he  first  instance  that  the  action  should  be  commenced, 
and  the  plaintiff  be  not  barred  of  his  remedy  on  the  policy  untQ 
fmch  additional  time  has  expired. 

For  discussions  of  the  subjects  of  wairer  and  estoppel  in  relation 
to  such  contracts,  in  addition  to  the  cases  before  dted,  see  Ames  t. 
N.  F.  Union  Ins.  Co^  14  N.  Y.  ^3;  Ripley  y.  The  Astor  Ins.  Qk, 
17  How.  Pr.  445 ;  Mayor y  etc,  of  New  York  y.  The  HamiUon  Fire 
Ins.  Co.,  10  Bosw.  637;  S.  0.,  39  N.  Y.  46. 

In  the  latter  case,  the  action  was  upon  a  policy  of  insurance  which 
contained  a  proyision  that  an  action  upon  it  must  be  brought 
'*  within  the  term  of  six  months  after  any  loss  or  damage  shall 
accrue;''  and  it  also  contained  a  further  proyision  that  ^'payment 
of  losses  shall  be  made  in  sixty  days  from  the  date  of  the  adjust- 
ment of  the  preliminary  proofs  of  loss  by  the  parties.''  In  this  case 
the  corresponding  proyisions  of  the  i)olicy  are,  that  the  action  must 
be  brought  ^^  within  tweWe  months  next  after  the  loss  shall  haye 
occurred,"  and  that  payment  of  losses  is  to  be  made  ^' sixty  days 
after  due  notice  and  satisfactory  proofs  of  the  same,  made  by  the 
assured  and  receiyed  at  the  office  of  this  company."  It  is  obyious 
that  there  is  no  difference  in  principle  in  these  corresponding  pro* 
yisions  of  the  two  policies,  and  eyidently  the  same  rules  of  construc- 
tion are  applicable  to  each  policy. 

In  the  New  York  case,  the  court  of  appeals,  without  dissent,  held 
that  construing  the  two  proyisions  of  the  policy  together,  the  term 
''after  any  loss  or  damage  shall  accrue,"  contained  iu  the  first  pro- 
yision, must  be  construed  to  mean  ^  after  the  right  of  action  shall 
haye  accrued."  Applying  that  rule  of  construction  to  the  contract 
in  the  present  case,  the  plaintiff's  right  of  action  on  the  policy  was 
not  barred  by  the  limitation  therein  contained,  until  September, 
1869,  or  until  nearly  a  year  after  the  action  was  commenced. 

i5ui  m  the  yiew  which  we  take  of  this  case,  we  are  not  called 
upon  to  decide  whether  the  court  of  appeals  has  or  has  not  laid 
down  the  true  rule  of  construction.     But  we  deem  it  proper  to 
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say  that  there  are  many  oonrideratioiiBy  both  legal  and  equitably 
whioh  strongly  incline  us  to  approve  the  doctrine  asserted  by  fluit 
court 

But  to  return  to  the  subject  of  waiver.  We  have  seen  that  i^  by 
any  act  or  omission  of  the  defendant^  acting  through  its  authorised 
agents,  the  plaintiff  was  induced  to  suspend  the  making  and  fur 
nishing  of  his  proofis  of  loss  for  a  given  time,  such  act  or  omission 
operates  as  a  waiver  of  the  limitation  clause  in  the  policy  to  that 
extent,  and  the  time  thus  lost  is  to  be  added  to  the  twelve  months 
prescribed  by  the  policy,  in  determining  the  time  within  which  the 
action  thereon  must  be  commenced.  We  have  also  stated  what 
effect  must  be  given  to  the  verdict  of  the  jury  in  this  case,  in  view 
of  the  fact  that  no  instructions  were  given  by  the  court  It  results 
from  these  principles,  and  from  the  views  above  expressed,  that  the 
only  remaining  question  to  be  considered  is :  Did  the  testimony, 
introduced  on  the  trial  in  the  circuit  court,  tend  to  show  that  Ames, 
the  general  agent  of  the  defendant  (by  whose  acts  and  omissions  in 
this  business  the  defendant  is  clearly  bound),  did,  or  omitted  to  do, 
any  act,  by  reason  whereof  the  plaintiff  was  reasonably  delayed  in 
making  and  furnishing  his  proofs  of  loss  for  a  period  of  time  equa; 
to  that  between  June  22  and  September  80  ? 

We  think  that  this  question  must  be  answered  in  the  aflSrmative 
The  letter  of  September  24,  1867,  written  by  Ames,  and  sent  to 
the  attorneys  of  the  plaintiffs,  stated  generally  that  the  proofs  which 
had  then  been  furnished  were  quite  defective,  and  did  not  comply 
with  the  requirements  of  the  policy,  but  did  not  state  wherein  they 
were  defective.  It  also  notified  the  attorneys  that  the  writer  would 
visit  Waukesha  in  October,  and  would  call  on  them.  The  plaintiff 
had  a  right  to  infer  from  that  letter  that  when  the  agent  visited 
Waukesha  he  would  specify  the  particulars  wherein  his  proofs  were 
defective,  and  thus  facilitate  the  correction  of  them.  There  is 
nothing  therein  from  which  the  plaintiff  could  infer  that  Ames 
deemed  it  no  part  of  his  duty  to  tell  him  bow  to  make  out  his 
proofs  of  loss,  or  that  he  would  decline  to  do  so,  but  quite  the 
opposite.  The  letter  of  March  1, 1868,  conveyed  the  first  intima> 
tion  to  the  plaintiff  of  the  hostile  attitude  of  the  agent  toward  him. 

In  relation  to  the  letter  of  March  1,  we  have  only  to  say  that  if 
the  writer  did  not  mistake  his  legal  duty,  certainly,  as  a  business 
man»  acting  on  behalf  of  a  company  depending  for  its  success  upon 
the  patronage  of  the  public,  he  grievously  mistook  his  duty  both 
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to  hiB  employer  and  the  defendant.  But  ve  are  not  quite  sure  that 
he  did  not  mistake  his  legal  doty.  Had  the  pk'jitifl  relied  upon 
the  proofii  which  he  sent  to  Ames,  and  brought  an  action  to  recoyer 
his  loss  without  furnishing  additional  proofs^  we  should  hesitate 
somewhat  before  holding  that  the  objections  to  such  proofs  were 
not  waived  by  the  failure  to  specify  wherein  they  were  defectiye. 

The  letter  of  September  24^  then,  might  haye  reasonably 
induced  the  plaintiff  to  stay  proceedings  in  respect  to  perfecting  his 
proofs  until  the  agent  should  yisit  Waukesha.  There  is  considerable 
testimony  tending  to  show  that  it  produced  that  effect  The  agent 
did  not  yisit  Waukesha  at  all,  but  the  local  agent  there  frequently 
informed  the  plaintiff  that  he  was  expected  there  every  week.  We 
find  nothing  in  the  testimony  from  which  the  plaintiff  could  have 
mferred  that  the  promised  yisit  would  not  be  made  at  some  time 
during  the  fall  and  winter,  until  the  letter  of  March  Ist  was 
received.  And  such  inference  could  only  be  drawn  from  that  letter 
by  reason  of  its  silence  on  the  subject,  and  its  manifostly  hostile 
tone  and  spirit 

We  conclude,  therefore,  that  there  was  evidence  from  which  the 
jury  were  warranted  in  finding  (as  we  must  assume  they  did  find),  that 
by  the  acts  and  omissions  of  the  authorized  agent  of  the  defendant, 
the  plaintiff  was  delayed  about  five  months  in  making  his  proofs  of 
loss,  and  that  by  means  thereof  the  time  within  which  he  might 
have  commenced  the  action,  without  being  barred  by  the  limitation 
contained  in  the  policy,  was  extended  to  a  time  later  than  Septem- 
ber 80, 1868,  the  date  of  the  commencement  thereof. 

It  follows  from  these  views  that  the  judgment  of  the  circuit 

court  must  be  a&rmed. 

Judgment  affirmed. 


Wabisyb  ▼•  Hbidbk,  appellant 

(SBWI1.SI7.) 

Buinmdaindm^e^UMlUy  qf  hwband  for  fiet  of  attorney  omployod  Bf  wffe 

A  husband  proseonted,  nnsnoeeBsfally,  his  wife  to  compel  her  to  find  stretles 
to  keep  the  peace.  HM,  that  he  was  liable,  as  for  necessaries,  for  the  fee* 
of  the  attorneys  employed  by  her  to  defend  such  prosecution.  {See  ante. 
p.  175.) 
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Aonov  by  attorneys  to  reoover  feee  for  seryioes  rendered  defend* 
anf 8  wife.  The  defendant  appealed  fhun  a  jndgment  against  ^^*^ 
The  opinion  etatee  the 


Hudd  S  Wiffman,  for  appellant,  dted  StwrUvatU  t.  SUmn^  19 
Wis.  26b ;  Johfiwn  y.  Wittiams^  8  G.  Greene,  97 ;  Witiff  y.  ffurlburt, 
16  Vt  607 ;  SkeUanr.  PendUUm,  18 Oonn.  417;  Fhittip$Y.  Simmom 
11  Abb.  P^.  287;  Morrison  r.  HoU,  42  N.  H.  478, 480;  OHnM 
T.  Oodmandy  13  Leg.  Oba.  467. 

Wamtr  dk  Byan,  respondents,  in  person. 

Ltok,  J.  It  appears  by  the  oomplaint  and  eyidenoe  in  this  action 
thafc  the  defendant  prosecuted  his  wife  before  a  justice  of  the  peace 
to  compel  her  to  find  sureties  to  keep  the  peace,  pursuant  to  the 
proYisions  of  chapter  175  of  the  Bevised  Statutes.  On  his  com- 
plaint charging  that  she  had  threatened  to  commit  personal  rio- 
lence  ui)on  him,  the  justice  issued  a  warrant  for  her  arrest,  and 
she  was  arrested  and  brought  before  such  justice  for  examination. 
Mrs.  Heiden  thereupon  employed  the  plaintiffs,  who  are  attorneys  at 
law,  and  constitute  the  law  firm  of  Warner  &  Ryan,  to  defend  her 
upon  such  examination,  and  they  discharged  that  duty.  The  mag- 
istrate decided  that  the  prosecution  had  failed  to  prove  that  there 
was  just  cause  to  fear  that  such  threatened  offense  would  be  com- 
mitted by  the  accused,  and  discharged  her  from  custody.  It  further 
appears  tiiat  Mrs.  Ileiden  was  living  with  the  defendant,  and  was 
supported  by  him  at  that  time. 

This  action  was  brought  by  the  plaintiffs  to  reoover  of  the  defend- 
ant the  amount  of  a  very  moderate  bill  for  such  services.  It  ia 
admitted  that  the  services  were  not  rendered  at  the  request  of  the 
defendant,  and  that  he  has  never  expressly  promised  to  pay  for 
them. 

The  plaintiffs  recovered  judgment  for  $10  damages,  szA  costs  of 
suit,  which  judgment,  on  appeal,  was  affirmed  by  the  circuit  court 
for  Outagamie  county.  From  the  jndgment  of  the  circuit  court 
affirming  that  of  the  justice,  the  defendant  has  appealed  to  this 
court. 

The  question  to  be  determined  is,  whether  the  defendant  is  legally 
liable  for  the  services  of  the  plaintiffs,  rendered  by  them  under  ttiese 
circumstancea 
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The  hosbaiid  is  under  legal  obligations  to  support  his  wife,  and 
nothing  but  vrrongfnl  conduct  on  her  part  can  free  him  from  such 
obligation.  If  he  &il8  to  provide  her  with  suitable  and  proper 
necessaries  any  third  person  who  does  provide  her  therewith  may 
maintain  an  action  against  him  for  the  same.  1  Bish.  on  Marr. 
ft  Div.y  §  6^.  The  same  learned  author,  in  the  next  section 
(section  554),  thus  defines  what  are  necessaries  which  the  hasbaad 
is  bound  to  furnish  to  his  wife :  ^'  And,  in  general,  we  may  say,  that 
necessaries  are  such  articles  of  food,  or  apparel,  or  medicine,  or  sach 
medical  attendance  and  nursing,  or  such  provided  means  of  locomo- 
tion, or  provided  habitation  and  furniture,  or  such  provision  for  her 
proieciian  in  socieiy,  and  the  like,  as  the  husband,  considering  his 
ability  and  standing,  ought  to  furnish  to  his  wife  for  her  sustenance, 
and  the  preservation  of  her  health  and  comfort."  This  definition 
of  necessaries  seems  to  us  to  be  strictly  correct;  and  unless  the  ser- 
vices of  the  plaintifh  come  within  it — unless  they  were  necessaries, 
within  the  meaning  of  the  law — m  the  absence  of  any  agreement 
by  the  defendant  to  pay  therefor,  the  plaintiflBs  ought  not  to  recover 
in  this  action. 

Were  the  professional  services  of  the  plaintifTs  necessaries  fur- 
nished to  Mrs.  Heiden,  for  which  the  defendant  is  liable  ?  It  is  well 
settled,  both  in  this  country  and  in  England,  that  where  the  conduct 
of  the  husband  is  such  that  it  becomes  necessary  for  the  wife  to 
exhibit  articles  of  the  peace  against  him  for  her  safety  and  protec- 
tion, the  husband  is  liable  for  the  necessary  expenses  of  the  proceed- 
ings, including  attorneys'  fees.  The  leading  case  in  England  on 
this  subject  is  that  of  Shepherd  v.  Mackaul,  3  Campb.  326 ;  and  in 
this  country,  Morris  v.  Palmer,  89  N.  H.  123,  seems  to  be  a  leading 
case  on  the  same  subject. 

Siepherd  v.  Mackoul  was  an  action  on  an  attorney's  bill  for  busi- 
ness done  on  the  retainer  of  the  defendant's  wife.  It  appeared  that 
the  defendant,  without  just  cause,  had  turned  his  wife  out  of  doors 
with  circumstances  of  great  violence,  and  that  she  exhibited  articles 
of  the  peace  against  him  prepared  by  the  plaintiff.  The  first  part 
of  the  plaintiff's  bill  was  for  his  services  in  preparing  such  articles. 
Lord  Ellehtbobouoh  said :  ^'  The  defendant's  liability  for  the  first 
part  of  the  charge  will  depend  upon  the  necessity  of  exhibiting  articles 
of  the  peace  against  him.  *  *  *  *  But  if  she  was  turned 
out  of  doors  in  the  manner  stated,  she  carried  along  with  her  a 
credit  for  whatever  her  preservation  and  safety  required.    She  had 
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a  right  to  appeal  to  the  law  for  protection,  and  ahe  mnat  have  the 
means  for  appealing  effectually.  She  might,  therefore,  charge  hez^ 
husband  with  the  necessary  expense  of  this  proceeding,  as  much  as 
for  neoessaiy  food  and  raimenf 

Morris  y.  Palmary  supra,  was  also  an  action  upon  an  attomey'a 
bill  for  serrices  rendered  on  the  retainer  of  defendant's  wife  in  a 
prosecution  instituted  by  her  against  her  husband,  and  which 
resulted  in  an  order  being  made  by  the  magistrate  before  whom  the 
proceedings  were  pending,  requiring  him  to  recognize  for  his  good 
behavior.  The  defendant  was  held  liable  to  pay  the  bill,  and  East- 
man, J.,  who  wrote  the  opinion,  after  stating  tiie  general  principle 
of  law,  that  the  husband  is  liable  for  necessaries  Aimished  to  the 
wife,  says:  **  It  appears  to  us  that  these  principles,  carried  out,  must 
make  tiie  husband  liable  for  the  necessary  costs  incurred  in  the 
prosecution  against  him,  upon  complaint  of  the  wife,  for  a  broach 
of  the  peace.  It  is  as  important  that  her  person  be  protected  firom 
brutal  outrage  and  riolence,  as  that  her  necessary  food  and  clothing 
should  be  supplied.  Both  are  for  her  presenration,  and  her  husband 
should  be  as  much  bound  to  fulfill  her  contract  in  the  one  case  as 
in  the  other.  The  case  of  violence,  however,  would  seem  to  be  one 
of  greater  necessity.''    Page  126. 

All  of  the  cases  cited  by  counsel  for  defendant  in  their  brie^  with 
a  single  exception,  are  divorce  cases,  and  all  of  them,  I  think,  with- 
out exception,  admit  that  the  above  cases  of  Shsphsrd  v.  Maehmlt 
and  Morris  v.  Palmsr  were  correctly  decided. 

Now,  if  the  husband  is  liable,  on  the  retainer  of  the  wife,  to  an 
attorney  for  professional  services  rendered  by  him  in  exhibiting 
articles  of  the  peace  against  the  husband  (there  being  snfBcient 
grounds  therefor),  it  seems  to  us  that  he  must  be  liable,  in  like 
manner,  in  a  case  where  he  exhibits  similar  articles  against  her  and 
causes  her  arrest  on  a  groundless  charge.  If  the  services  of  the 
attorney  ar$  necessaries  in  the  one  case,  we  think  that  their  character 
is  the  same  in  the  other  case. 

The  defendant  had  caused  his  wife  to  be  arrested,  and  was 
endeavoring  to  compel  her  to  find  suroties  to  keep  the  peace,  or,  in 
default  thereof^  to  send  her  to  prison.  He  had  made  a  chaige 
against  her  which  he  was  unable  to  substantiate.  He  had  withdrawn 
from  her  that  protection  which  it  was  his  duty  to  give  her,  and  had^ 
without  cause,  put  her  in  custody,  and  was  endeavoring  to  use  the 
machinery  of  the  law  to  infiict  upon  her  still  greater  evfls.    True. 
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he  did  not  beat  her  with  a  olnb,  nor  look  her  in  a  dnngeon,  bnt  he 
deprired  her  of  her  liberty,  and  endeavored  in  a  certain  oontingenoy 
to  have  her  confined  in  the  oonnty  jail  for  some  period  no^  exceed- 
ing  mx  months;  and  this  without  canse.  It  is  idle  to  say,  that, 
nnder  the  oironmstances  of  this  case,  legal  advice  and  assistance  was 
not  necessary  for  her  protection  and  safety.  And  the  same  being 
necessary,  and  having  been  rendered  by  tiie  plaintifi,  all  of  the 
cases  hold  the  principle,  and  we  now  add  another  to  the  list,  that  he 
must  pay  therefor. 

'  I  am  inclined  to  think  that  the  action  can  be  maintained  on 
another  ground.  It  was  proved  at  the  trial  that  the  defendant  was 
present  when  the  services  in  question  were  rendered  by  the  plaintiffs, 
and  made  no  objection  thereto.  The  case  of  Shepherd  v.  Mackotdf 
supra,  is  authority  for  holding  that,  from  such  failure  to  object,  a 
promise  by  the  defendant  to  pay  for  such  services  may  be  fairly 
inferred. 

In  that  case,  a  part  of  the  plaintiff's  bill  was  for  defending  the 
wife  upon  an  indictment  against  her  for  keeping  a  bawdy  house. 
Lord  Ellbkbobough  said :  '*  With  respect  to  the  defense  upon  the 
indictment,  as  the  defendant  knew  and  approved  of  the  business  his 
wife  carried  on,  and  was  aware  of  the  prosecution,  without  expreet' 
ing  any  dissent  to  the  plaintiff's  defending  her,  I  think  a  promise 
may  be  fisurly  inferred  on  the  part  of  the  defendant  to  pay  the  plain- 
tiff for  his  labor  in  conducting  the  defense.'' 

We  do  not  rest  our  decision,  however,  on  any  implied  promise  by 
the  defendant  to  pay  for  these  services,  but  put  it  ui)on  the  ground 
above  stated,  of  the  husband's  liability  to  pay  for  necessaries  for- 
niahed  his  wife,  so  long  as  she  is  free  from  wrongftil  conduct 

TheJMdgmmU  of  the  eircuit  court  is  affirmed. 
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(SB  wit.  an.) 

F^rmidita&iUeanneifatMe^figkUqfparUni^ 

rjAintiir  and  defendant  entered  Into  an  anangement  wheiebj  plalntU!,  lor  Hm 
parpose  of  defraading  his  credlton,  waa  to  oonTey  to  defendant,  witluNif 
oonaideration,  a  certain  tract  of  Und,  defendant  agreeing  to  reconTey  tbe 
same  on  reqaeat.  Bj  the  fraud  of  defendant  and  withoat  the  knowledsr''  of 
plaintiff,  the  deed  waa  made  to  Indade  certain  other  land  of  plaintifE.  ui  a 
•nit  to  cancel  the  deed  for  fraud  and  mistake,  AM  that  the  deed  ahoald  be 
set  aside  as  to  the  land  Included  through  defendant's  fraud. 

Suit  to  oanoel  a  deed,  oommenoed  July,  1869. 

The  complaint  alleged  in  substance  that  the  plaintiff  was  prior  to 
March,  1866,  the  owner  of  a  quarter  section  of  land  containing 
eighty  acres,  and  of  the  yalue  of  at  least  $4,000 ;  that  there  being 
a  suit  pending  against  plaintiff,  the  defendant,  Silas  Clemens,  son 
of  the  plaintiff  represented  to  plaintiff  that,  in  order  to  save  his 
property  in  case  said  suit  was  decided  against  him,  plaintiff  would 
better  give  to  him  (said  Silas)  a  deed  of  one  forty  acre  tract  of 
said  eighty  acres  (the  other  forty  acres  being  exempt  as  a  home- 
stead), promising  to  deed  the  property  back  at  any  time  plaintiff 
should  desire  it;  that  plaintiff  consented  and  the  two  went  to  a 
justice  to  have  the  deed  drawn.  The  justice  suggested  that,  in 
order  to  haye  the  matter  appear  fair  on  its  face,  the  consideration 
should  bo  stated  to  be  $1,200  and  that  Silas  should  giye  his  notes 
for  that  amount,  the  same  to  be  surrendered  when  the  property 
was  re-deeded.  This  arrangement  was  agreed  to.  While  the  plain- 
tiff was  absent  from  the  room,  and  without  his  knowledge  or  con- 
sent, the  justice,  at  the  suggestion  of  said  Silas,  inserted  in  said 
deed  the  description  of  the  whole  eighty  acres;  that  plaintiff  exe- 
cuted said  deed  without  knowledge  that  more  than  the  forty  acres 
were  included,  on  the  28th  of  March,  1856,  the  consideration  ex- 
pressed being  $1,200;  that  said  Silas  executed  and  deliyered  to 
plaintiff  his  two  notes  for  $500  each,  payable  one  in  three  and  one 
in  four  years ;  and  that  said  Silas  had  said  deed  recorded.  In  May, 
1866,  plaintiff  requested  said  Silas  to  reconyey  said  lands  to  him» 
and  presented  a  deed  made  in  blank  therefor  and  tendered  him  the 
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Biid  two  notes.  Defendant  refused  to  receive  the  notes  or  to  exe- 
onte  the  deed.  Plaintiff  also  alleged  that  he  was  ignorant  of  the 
fiEtet  that  the  entire  eighty  acres  had  been  included  in  the  deed 
until  a  short  time  before  the  commencement  of  the  action,  and 
that  he  was  first  informed  that  the  whole  tract  was  so  included  at 
the  suggestion  of  Silas,  in  April,  1869.  He  further  alleged  that 
said  Silas  had  never  paid  any  part  of  said  notes  and  that  the 
same  were  barred  by  the  statute  of  limitation  and  worthless ;  and 
that  said  Silas  had  procured  said  deed  solely  for  the  purpose  of 
defrauding  said  plaintifil 

Plaintiff  prayed  that  said  deed  and  the  record  thereof  be  ad- 
judged fraudulent  and  void  and  be  canceled  of  record ;  that  the 
defendant  be  adjudged  to  have  no  right,  title  or  interest  in  said 
premises  by  virtue  of  said  deed;  that  the  title  in  fee  be  adjudged 
to  be  in  said  plaintiff  and  for  general  relie£ 

The  defendant  denied  the  allegations  of  fraud  or  mistake  in  said 
conveyance,  and  set  up  for  additional  defense  (1)  that  the  cause  of 
action,  if  any,  was  barred  by  the  statute  of  limitation;  (2)  that 
plaintiff  had  commenced  an  action  in  May,  1866,  against  the  defend- 
ant for  the  same  cause  of  action  set  forth  in  the  complaint  and 
praying  the  same  relief  that  judgment  in  said  action  had  been 
entered  for  defendant  and  that  said  judgment  was  a  bar  to  the 
present  action. 

On  the  trial  it  appeared  that  the  averments  in  the  complaint  m 
the  former  action  were  substantially  the  same  as  in  the  present 
action,  except  that  there  was  no  averment  that  the  entire  eighty 
acres  were  included  in  the  deed  without  plaintiff's  knowledge  or 
consent  The  relief  claimed  in  the  former  suit  was  the  same  as  in 
this.  The  complaint  in  the  former  suit  was  dismissed  on  the  ground 
that  the  statute  of  limitation  had  run  against  the  plaintiff 

The  court  found  the  facts  substantially  as  alleged  in  the  com- 
plaint, and  that  the  issue  in  the  former  action  was  not  the  same  as 
in  this ;  and  further,  **  that  the  east  half  of  said  eighty  acres  of 
land  were  inserted,  and  in  form  conveyed  by  said  deed  to  the  defend- 
ant, by  mistake  on  the  part  of  said  plaintiff,  and  was  procured  by 
said  defendant  to  be  so  inserted  and  conveyed  by  fraud  on  his  part, 
and  that  said  deed  ought  to  be  corrected  so  as  to  embrace  only  the 
west  half  of  said  eighty  acres ;  and  that  such  judgment  should  be 
entered  in  this  action  as  will  so  correct  said  deed,  and  vest  all 
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defendant's  title  to  said  east  half  in  the  plaintiff,  and  bar  said 
defendant  and  all  claiming  under  him  from  all  interest  therein,"  eta 
Judgment  was  rendered  acoordingly,  and  defendant  appealed. 

W$ttev&r  di  Bdtoards,  for  appellants. 

Bdwin  Htirlhutj  for  respondent 

DixoK,  0.  Z.  The  court  below  found  as  a  fact  that  the  Issue  in 
the  former  action  by  the  plaintiff  against  the  defendants,  which  was 
dismissed  at  the  June  term,  1869,  of  the  circuit  court  for  Waukesha 
county,  on  the  ground  that  the  statute  of  limitation  had  run 
against  the  claim  of  the  plaintiff,  was  not  the  same  as  in  this  action^ 
nor  were  the  questions  or  matters  therein  adjudicated  the  same  as 
presented  here.  This  finding  was  correct,  as  appears  from  the  plead- 
ings and  judgment  in  the  former  action.  No  issue  or  question  of 
fraud  or  mistake  in  inserting  a  description  of  the  east  or  homestead 
forty  acres  in  the  deed,  was  made  in  that  action  ;  and  therefore  the 
judgment  is  not,  in  the  legal  or  technical  sense,  a  bar  to  this  action. 
The  record,  and  especially  the  complaint,  is  only  evidence  to  be  con- 
sidered upon  the  question  of  fraud  or  mistake  presented  in  this  suit ; 
and  it  certainly,  as  claimed  by  counsel  for  the  defendants,  has  a  very 
strong  tendency  against  the  plaintifll  It  tends  not  only  to  show 
that  there  was  no  fraud  or  mistake  in  including  the  east  forty  in 
the  deed,  but  also,  if  there  was,  that  the  plaintiff  had  knowledge  of 
it  at  or  about  the  time  the  deed  was  executed.  This  inference,  we 
say,  is  very  strong,  both  from  the  facts  stated  in  the  former  com- 
plaint,  and  from  the  omission  of  the  plaintiff  to  allege  or  complain 
at  that  time  that  the  east  forty  was  wrongfully  or  fraudulently  in- 
serted in  the  deed.  Tet  the  court  below  has  found  that  those  cir- 
cumstances were  sufficiently  explained  by  the  testimony  of  the 
plaintiff  given  on  the  trial  of  this  action,  and  that  he  had  no  knowl- 
edge of  the  fraud  or  mistake  until  some  time  in  the  year  1866.  The 
former  suit  was  commenced  in  March  of  that  year.  Without 
expressing  our  entire  satisfaction  upon  these  points,  we  are  never- 
theless inclined  to  agree  with  the  learned  judge  before  whom 
the  cause  was  tried.  The  plaintiff  is  an  illiterate  person,  unable 
either  to  read  or  write,  ignorant  of  the  forms  and  modes  of  transact- 
ing business,  and  one  very  easy  to  have  been  misled,  or  to  havi 
lUlen  into  error,  both  at  the  time  the  deed  was  executed  and  when 
the  former  suit  was  commenced.    We  think  it  a  safe  and  reasoqaUj 
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wdl-flfostained  oonoliuion  from  the  eyidenoe,  that  he  was  mistaken; 
iad  as  this  oondasioii  fayors  the  obyions  justice  and  equity  of  the 
ease  between  the  parties,  we  are  the  more  inclined  to  adopt  it. 

The  plaintiff  is  not»  tiierefore,  estopped  by  the  judgment  in  the 
former  snit^  nor  bound  by  the  statute  of  limitation  upon  the  ques* 
tion  ot  fraud  or  mistake  presented  in  this ;  and  it. only  remains  for 
OS  to  examine  the  latter  question,  whether  the  fraud  or  mistake  is 
established  by  eyidence,  and  the  further  proposition  urged  in  defense, 
that,  as  the  plaintiff  conyeyed  the  land  or  a  portion  of  it,  the  west 
forty,  for  the  purpose  of  delaying  or  defrauding  his  creditors,  equity 
will  not  interfere  to  aid  him  in  reooyering  back  the  titie  to  any  part 
of  it,  not  eyen  that  part  not  intended  to  be  conyeyed,  but  which,  by 
mistake  on  his  part,  or  fraud  on  the  part  of  the  defendant  Silas 
Clemens,  the  grantee,  was  improperly  included  in  the  deed  of  con- 
yeyanoe.  The  first  is  a  question  of  fact,  the  last  a  proposition  of 
law. 

Upon  the  fact  we  haye  little  doubt  that  the  finding  of  the  court 
below  was  correct  That  there  was,  so  far  as  the  plaintiff  was  oun- 
oemed,  at  least  a  mistake  on  his  part,  is  yery  clearly  shown  in  prooC 
He  did  not  intend  to  conyey  the  east  forty,  and  had  no  motiye  for 
doing  so.  It  was  his  homestead,  and  exempt,  and  so  entirely  beyond 
the  reach  of  his  creditors.  And  the  same  proof  affords  no  slight 
ground  for  saying  that  it  was  inserted  in  the  deed  not  only  without 
the  knowledge  or  consent  of  the  plaintiff,  but  by  the  grossly  fraudu- 
lent  act  or  procurement  of  the  defendant 

Is  the  plaintiff,  then,  precluded  from  claiming  the  assistance  of 
equity  to  correct  the  mistake,  considering  it  such  on  his  part,  or  from 
obtaining  relief  against  the  fraud,  so  regarding  it,  on  the  part  of  the 
defendant,  upon  the  maxim,  ex  dolo  tnalo  non  oritur  actio  t  In 
other  words,  can  the  defendant  set  up  and  rely  upon  the  dependent 
principle,  grown  also  into  a  maxim,  in  pari  delicto  potior  est  con- 
ditio drfendentiSf  and  thus  be  permitted  to  take  adyantage  of  his 
own  wrong  ?  These  are  the  questions :  Was  the  transaction,  the 
oonyeyance  by  the  plaintiff  to  the  defendant  of  the  west  forty  with 
intent  to  hinder  and  defraud  the  creditors  of  the  plaintiff,  turpii 
causa  between  these  parties,  rendering  the  contract  totally  yoid,  and 
subjecting  it  and  the  parties,  as  between  themselyes,  to  the  operation 
of  the  principles  expressed  by  the  aboye  maxims  ?  and.  Are  these 
parties  in  pari  delicto  as  respects  each  other,  so  that  neither  can 
inyoke  the  aid  or  protection  of  the  courts  a^inst  the  other  in  rep^anl 
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to  any  matter  of  mistake  or  fraud  arising  ont  of  or  connected  with 
the  transaction  as  between  them,  or  in  regard  to  the  non-perform- 
ance or  breach  by  either  of  his  contract  or  promise  entered  into  with 
the  other  ? 

It  will  be  found,  on  examination,  that  these  questions  haTe  beeft 
ail.  are  the  subject  of  the  most  direct  and  positive  conflict  of 
opinion  and  decision  among  the  courts  of  the  diifezent  States  of 
this  Union,  and  sometimes  among  the  courts  of  the  same  State. 
The  proTisions  of  the  statutes  of  this  State,  like  those  of  most  of 
the  States,  respecting  conyeyances,  assignments,  bonds  or  other 
contracts,  fraudulent  as  against  creditors,  purchasers,  or  other  per- 
sons having  lawftd  demands,  are  derived  from  the  statute  18  Miz., 
oh.  6,  and  declare  such  conveyances,  assignments,  bonds  and  other 
contracts  or  evidences  of  debt,  void  only  as  against  the  creditors, 
purchasers  and  other  persons  thereby  hindered,  delayed  or  defrauded. 
B.  S.,  ch.  108,  g  1 ;  id.,  ch.  106,  §  1,  and  ch.  107,  §  1.  The  supreme 
court  of  Massachusetts,  pursuing  the  language  of  the  statute,  and 
understanding  it  to  signify  just  what  its  words  indicate,  long  ago 
held  that  such  conveyances  and  contracts  were  void  only  as  against 
creditors,  purchasers  and  other  persons  named  in  the  statute,  and 
were  in  all  respects  valid  and  obligatory  upon  the  parties  themsdvet 
to  the  conveyance  or  contract,  and  upon  all  those  claiming  under  or 
in  privity  with  either  and  each  of  them,  not  being  creditors,  pur- 
chasers or  others  entitled  under  the  statute  to  avoid  the  contract  or 
conveyance  by  reason  of  their  relation  to  the  grantor,  vendor  or 
other  principal  party  named  in  it,  and  who  executed,  or  caused  or 
procured  it  to  be  executed.  That  court  holds  that  the  transaction 
is  not  turpis  causa  as  between  the  parties  to  it,  and  conseqnentiy, 
as  respects  them  and  those  claiming  under  or  in  privity  with  them, 
that  the  contract,  whether  executed  or  executory,  is  not  void  but 
valid,  and  will  be  upheld  and  enforced  both  at  law  and  in  equity, 
the  same  as  any  other  contract,  and  upon  the  same  principles. 

In  that  State,  therefore,  a  conveyance  or  sale  of  property, 
made  with  intent  to  hinder  or  defraud  the  creditors  of  the  grantor 
or  seller,  if  executed  in  due  form  of  law,  is  good  and  effectual  to 
pass  the  title  to  the  grantee  or  vendee,  because,  as  between  the 
parties  to  it,  it  was  fairly,  deliberately  and  intentionally  executed 
and  delivered.  The  grantor  or  seller  may  not  claim  relief,  or  the 
right  to  rescind  or  set  aside  the  conveyance  or  transfer,  on  the 
ground  that  no  consideration  was  paid  or  agreed  to  be.    He  may  be 
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conoluded  from  doing  ihu  by  reason  of  his  fhiud,  but  more  likely 
for  other  sufficient  reasons.  All  other  remedies,  howerer,  are  open 
to  him  as  against  the  grantee  or  purchaser,  subject  of  course  to* 
such  defenses  as  may  have  arisen  in  fiftyor  of  tiie  latter  t j  the 
action  of  the  creditors  or  purchasers,  who  may  at  any  time  a?oUl 
the  conyeyance  or  transfer.  If  the  grantee  or  yendee  has  giyen 
his  promissory  note  in  consideration  of  the  conyeyance  or  transfer^, 
or  entered  into  any  other  promise  or  obligation,  in  other  respects 
sufficient  to  pay  for  the  property,  the  grantor  or  seUer  may  enforce 
the  same,  or  recoyer  damages  for  the  breach  by  his  appropriate 
action  at  law ;  or,  if  the  nature  of  the  complaint  or  cause  of  action 
be  such  as  is  remediable  only  in  equity,  he  may  file  his  bill  in  that 
court,  and  relief  will  be  granted  in  the  same  manner  and  to  the 
same  extent  as  between  other  parties  to  contracts  or  agreements  not 
affected  by  the  element  of  fraud  or  delay  with  respect  to  the  claima 
of  creditors  or  others.  The  doctrine  of  par  delictum  has  no  appli- 
cation between  the  contracting  parties,  the  conyeyance  or  contract 
being  considered  illegal  and  yoid  only  so  far  as  it  is  declared  so  by 
the  statute.  These  principles  are  firmly  settled  in  that  State,  as  wiU 
be  seen  by  the  cases  of  Dyer  y.  Homer,  22  Pick.  253,  and  Harvey  y. 
Vamey  and  others,  98  Mass.  118. 

The  former  was  ao  action  at  law  in  the  name  of  the  yendor,  upon 
a  non-negotiable  promissory  note  giyen  by  the  yendee,  at  the  time 
of  taking  a  bill  of  sale  of  certain  personal  property  left  in  posses- 
sion of  the  yendor,  which  bill  of  sale  the  yendee  then  knew  was 
made  by  the  yendor  for  the  purpose  of  putting  the  property  beyond 
the  reach  of  his  (the  yendor's)  creditors.  The  latter  was  a  bill  in 
equity  by  one  member  of  a  partnerahip  against  the  four  other  mem- 
bers, for  a  settlement  of  the  affairs  of  the  firm  and  an  account  and 
distribution  of  the  assets  among  the  partners  according  to  their 
seyeral  interests;  which  partnership  was  formed,  and  the  business 
carried  on  and  transacted,  in  the  name  of  two  of  its  members,  for  the 
purpose  of  enabling  two  other  members  to  transfer  to  it  their  prop- 
erty in  order  to  hinder,  delay  and  defraud  their  creditors,  and  to  keep 
the  property  so  transferred,  concealed  and  coyered  up  from  attach- 
ment, and  likewise  to  keep  the  interest  of  said  two  other  members  in 
the  partnership  a  secret,  with  the  same  fraudulent  yiew  and  design. 
All  this  was  done,  as  the  court  found,  with  the  knowledge  and 
participation  of  the  plaintiff!  In  each  case  there  was  judgment 
for  the  plaintiff!    In  the  first,  the  court  held,  that  although  the  sale 
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WM  inTalid  as  aipunst  the  oreditors  of  the  Y&kior,  yet  as  between 
the  yendor  and  vendee  it  was  binding,  and  oonstitnted  a  valid  oon 
rideration  for  the  note,  and  ooneequehtly  an  action  on  the  note  in 
the  name  of  the  promisee  might  be  maintained.  In  the  last 
the  decision  was,  that  a  contract,  whether  executed  or  executory, 
for  the  conveyance  of  either  real  or  personal  property  to  conceal  it 
from  attachment  by  the  grantor's  creditors,  although  voidable  by 
them,  is  good  between  the  parties,  even  if  the  grantee  shared  in  the 
fraudulent  intent,  and  that  the  fraudulent  character  of  the  purpose 
of  a  partnership  as  to  creditors,  is  no  defense  to  a  bill  in  equity  by 
one  of  its  members  against  the  others  for  a  settlement  of  the  affairs 
of  the  firm.  The  court  say:  '^Because  the  plaintiff's  interest  was 
that  of  a  silent  partner,  and  was  kept  concealed  in  order  that  it 
might  not  be  attached  by  his  creditors,  the  defendants,  who  partici- 
pated in  this  purpose,  cannot  be  allowed  to  disclose  the  common 
fraud  of  both  parties,  and  thereupon  appropriate  to  themselves  his 
share  of  the  capital  and  profits  of  the  partnership.  Except  so  far 
as  creditors  intervene  to  assert  their  rights,  the  interests  of  the  sev- 
eral partners  must  be  adjusted  as  if  no  such  fraudulent  purpose 
existed.  To  hold  otherwise,  and  apply  to  this  case  the  maxim,  in 
pari  delicto  potior  est  conditio  defendentiSf  would  be  to  exercise  a 
rigor  beyond  the  limits  of  wholesome  severity.'' 

The  doctrine  of  the  foregoing  cases  is  sustained  by  the  earlier 
decisions  in  the  same  State,  and  especially  by  Fairbanks  v.  Black* 
tngton,  9  Pick.  93,  96.  See,  also,  Drinkwater  v.  Drinkwater^  4 
Mass.  864;  Oriental  Bank  v.  Haskins^  8  Meta  832;  and  Orownin" 
shield  V.  Kittridge,  7  id.  520. 

And  the  same  is  also  sustained  by  the  following  cases  in  Maine, 
New  York,  Indiana^  Texas,  Illinois,  and  California:  Nichols  v. 
Fatten,  18  Me.  231 ;  Andrews  v.  Marshall^  43  id.  272 ;  Same  v.  SamSt 
48  id.  26 ;  Osborne  v.  MosSy  7  Johns.  161 ;  Jackson  v.  Oamsetf,  16  id. 
189 ;  Findley  v.  Cooley,  1  Blackf.  262 ;  Scott  v.  Furcell,  7  id.  66, 68 ; 
Moore  v.  Meek^  20  Ind.  484 ;  Springer  v.  Droschy  32  id.  486  (2  Am. 
Bep.  366);  Hoeser  v.  Kraeka,  29  Texas,  450;  Davis  v.  Ransomy  26 
ni.  105 ;  Lawton  v.  Gordon,  34  GaL  36.  See,  also,  Randall  v. 
PhillipSy  3  Mason,  388.  We  observe  that  Findley  v.  Cooley,  like 
Dyer  v.  Homery  was  an  action  by  the  fraudulent  grantor  against  his 
grantee,  upon  promissory  notes  given  by  the  latter  with  knowledge 
01  the  fraud,  in  consideration  of  the  conveyance.  The  defendant 
plead  the  fraud,  insisting  that  payment  of  the  notes  could  not  be 
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enforced ;  bat  the  plaintiff  had  judgment  Moore  t.  Meek  wa« 
much  the  same  kind  of  an  aotion,  though  there  the  note  was  made 
payable  to  a  third  peraon,  by  whom  the  action  was  brought.  Oe^ 
borne  t.  Moss,  Jwdkson  t.  Oameejf,  ffoeser  t.  Kraeka,  and  some 
others,  were  actions  by  the  fraudulent  grantee  or  purchaser  against 
the  grantor,  or  yendor,  or  their  representatiyes,  to  recoyer  posses- 
sion  of  the  property  conyeyed  or  sold,  or  the  yalne  of  it;  and  the 
same  were  maintained.  In  the  last-named  case,  the  yendor,  after 
haying  giyen  a  bill  of  sale  of  his  personal  property  in  fraud  of 
creditors,  kept  possession,  and  subsequently  disposed  of  the  property 
to  others ;  and  it  was  held  he  was  liable  for  the  yalue  thereof  in  an 
action  by  the  yendee.  It  is  obyious  that  there  can  be  no  dis- 
tinction in  principle  between  allowing  the  fraudulent  yendee  to 
sue  for  and  recoyer  the  possession  of  the  property  sold,  or  its 
yalue,  and  permitting  the  yendor  to  sue  for  and  recoyer  the 
price  to  be  paid.  Both  parties  are  equally  in  the  wrong,  and 
chargeable  alike  with  a  yiolation  of  the  law,  so  far  as  that 
may  be  supposed  to  enter  into  or  affect  their  mutual  rights  and 
obligations;  and  the  law  cannot,  with  any  consistency,  giye  a 
remedy  to  the  one,  and  at  the  same  time  withhold  a  corresponding 
remedy  from  the  other.  If  it  giyes  the  purchaser  a  remedy  to 
obtain  the  property  or  its  yalue  from  the  yendor,  it  must,  upon  a 
like  principle,  giye  the  yendor  a  remedy  to  obtain  the  consideration 
or  price  agreed  to  be  paid  by  the  purchaser  for  the  property. 

And  the  principles  adopted  by  the  court  of  Massachusetts  are 
likewise  yery  clearly  and  fully  sanctioned  by  the  supreme  court  of 
the  United  States,  in  Brooks  y.  Martin,  2  Wall.  72.  This  case,  as 
obseryed  by  the  court  in  Harvey  y.  Vamey  and  others,  lays  down 
principles  far  more  extensiye  than  is  necessary  to  affirm  the  Massa- 
chusetts rule  and  the  decisions  made  under  it 

Opposed  to  the  aboye  decisions  are  two  later  ones  m  New  York; 
and  one  in  Indiana  (since  oyerruled  in  Springer  y.  Drosch,  ubi 
supra) ;  and  those  of  the  courts  in  some  other  States.  Nellis  y. 
Clark,  20  Wend.  24 ;  S.  0.,  4  Hill,  424;  Moseley  y.  MosOey,  15  N. 
T.  335 ;  Welby  y.  Armstrong,  21  Ind.  489 ;  Murphy  y.  Hubert,  16 
Penn.  St  50;  Byre  y.  Eyre,  19  N.  J.  Eq.  B.  (4  0.  R  Green)  42; 
Stephens  y.  Heirs  of  Harrow,  26  Iowa,  458 ;  Stewart  y.  AckUy,  52 
Barb.  283 ;  Sweet  \.  Tinslar,  id.  271.  These  cases  proceed  upon  a 
distinction  between  executed  conyeyances  and  executory  agreements 
entered  into  in  firaud  of  creditors  and  others,  holding  the  former 
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talid,  upon  the  principle  that  the  law  will  not  relieve  the  grantor  or 
his  heirs  or  representatives  from  the  consequences  of  his  own  fraad^ 
nlent  act,  and  the  latter  invalid,  npon  the  principle  that  the  par- 
ties are  in  pari  delicio,  and  the  law  will  afford  no  ud  to  either  as 
against  the  other  by  way  of  enforcing  the  agreement  The  court 
of  Maine,  in  some  of  the  cases  above  referred  to,  intimates  a  simi* 
lar  distinction ;  and  no  doubt  many  oases  may  be  found  where  the 
same  view  has  been  entertained.  Dbkio,  0.  J.,  delivering  the  opin* 
ion  of  the  court  in  MoBtiey  v.  Mosehy,  freely  admits  that  such  waa 
not  formerly  understood  to  be  the  law,  but  "  that  contracts  and 
conveyances  made  with  a  view  to  delay,  hinder  or  defraud  creditora 
were,  nevertheless,  vaUd  and  binding  between  the  parties  to  such 
contracts  and  conveyances."  He  cites  some  of  the  earlier  decisiona 
in  New  York,  Massachusetts  and  Indiana  to  show  this,  and  then 
refers  to  Nellis  v.  Clarky  as  having  changed  the  rule,  or  introduced 
the  distinction,  in  New  York.  Welby  v.  Armstrong  merely  followa 
the  New  York  decisions,  without  comment  upon  them,  or  examina- 
tion of  principle,  or  reference  to  the  opposing  authorities.  Aside 
from  the  discussion  in  NeUis  v.  Clark,  where  Mr.  Justice  NsLSOV 
dissented,  the  reasons  in  support  of  this  class  of  decisions  are  aa 
well  stated  in  Murphey  v.  Hubert  as  in  any  case  which  has  fallen 
under  our  observation. 

In  this  State  the  question  we  are  considering  has  never  before  bem 
directly  presented  for  adjudication.    Except  a  remark  not  necessary 
to  the  decision,  and  casually  and  doubtfully  made,  in  Heaih  v.  Van 
Cottf  9  Wis.  528,  the  uniform  expression  of  opinion  by  this  court,, 
speaking  upon  the  subject  generally,  has  been  decidedly  in  favor  of 
the  Massachusetts  rule.     The  principle  established  by  the  several 
decisions  has  been  correctly  stated  to  be,  that  conveyances  of  prop- 
erty and  agreements  between  parties,  made  for  the  purpose  of 
defrauding  creditors,  though  void  as  to  creditors,  are  neverthelesa 
valid  and  binding  on  the  parties  themselves  and  their  personal  repre- 
sentatives.   Simmon's  Digest,  title,  ^  Fraudulent  Oonveyances,"  p. 
471,  §  3,  citing  Jones  v.  LahSy  2  Wis.  210 ;  Eaton  v.  White,  id.  292 ;. 
Xa  Orosse  A  M.  R.  R.  Co.  v.  Seeger,  4  id.  268 ;  Fargo  v.  Ladd^  6  id. 
106 ;  Schettler  v.  Brunettes,  7  id.  197 ;  and  Reynolds  v.  Vilas,  8  id. 
471.    In  Jones  v.  Lake,  this  court  say :  **  A  sale,  however  fraudulent 
as  to  creditors  merely,  is  good  between  the  parties,  and  all  the  world 
except  creditors.''    In  Railroad  Co.  v.  Seeger,  similar  language  is 
used;  and  in  Fargo  v.  Ladd  it  is  said :  ** This  court  is  prepared  to- 
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hold,  and  does  hold,  in  acooidance  with  nnmerotis  and  uniform 
dedaionB,  that  conveyanoes  of  property,  and  agreements  between 
parties,  to  defrand  creditors,  thongh  void  as  to  creditors,  are  never- 
theless  valid  and  binding  on  the  parties  themselyes  and  their  per> 
sonal  representatives.  Several  anthorities  are  cited  to  the  proposi* 
tion,  and  it  is  noticeable  that  they  are  mostly  such  as  directly 
sustain  the  principle  adopted  and  acted  upon  by  the  coart  of  Mas- 
sachusetts. And  in  Remington  v.  Bailey^  13  Wis.  832,  it  was  held, 
in  an  action  for  the  conversion  of  property,  that  the  defendant 
could  not  introduce  proof  to  show  that  the  plaintiff  acquired  the 
property  under  a  sale  which  was  fraudulent  as  to  creditors,  unless 
the  defendant  was  himself  a  creditor  of  the  plaintiff's  vendor,  or 
had  succeeded  to  the  rights  of  a  creditor. 

Under  these  circumstances  it  may  hardly  be  said,  perhaps,  that 
we  are  at  liberty  to  adopt  any  other  than  the  Massachusetts  rule ; 
but  whether  we  are  or  not,  we  are  certainly  not  inclined  to  do  so. 
That  rule,  though  it  may  not  be  said  to  be  founded  on  the  most  high 
sounding  notions  of  individual  morality  and  integrity  to  be  required 
of  suitors,  nevertheless  appears  to  us  to  be  far  the  most  reasonable 
and  just  under  all  circumstances,  and  to  comport  best  with  the 
spirit  and  policy  both  of  the  common  law  and  of  the  statute.  Judge 
Blaokfobd,  with  his  usual  great  accuracy  and  sound  learning  upon 
all  questions  of  the  common  law,  shows,  in  his  opinion  in  Findley  v. 
Cooleyy  that  by  the  common  law  such  contracts  were  not  void 
between  the  parties,  but  valid  and  actionable,  and  that  so  it  was  by 
the  statute  of  Elizabeth.  It  clearly  seems  to  us  that  no  different 
policy  is  enacted  or  declared  by  our  statutes,  but  manifestly  the 
same  policy ;  and  that  to  hold  otherwise  would  be,  by  a  kind  of 
judicial  legislation,  to  engraft  upon  the  statutes  a  policy  not  indi- 
cated or  authorized  by  their  letter  or  spirit,  nor  by  the  spirit  of  the 
common  law.  We  much  prefer  adhering  to  the  statutes  as  they  plainly 
read,  and  to  the  policy  thus  shown,  to  attempting  the  establishment 
of  any  new  policy  of  our  own  for  which  we  possess  no  authority. 

We  hold,  tiierefore,  that  the  conveyance  here  of  the  west  forty 
which  the  plaintiff  intended  to  make,  and  for  the  purpose  of  delay- 
ing or  defirauding  his  creditors,  is  not  to  be  regarded  as  turpis  causa 
between  these  parties,  and  the  maxim  in  pari  delietOj  etc.,  is  inap- 
plicable to  actions  and  controversies  between  them  growing  out  of,  or 
connected  with,  the  same  transaction ;  and  consequently  that  the 
plaintiff  is  entitled  to  the  same  relief  with  respect  to  *he  east  forty 
Vol.  IX.  —  67 
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on  the  ground  of  mistake  or  fraud  in  its  insertion  in  the  deed,  as  if 
£uoh  had  not  been  the  character  of  the  conveyance. 

But  there  are  still  other  grounds,  supposing  the  east  forty  to  have 
been  included  in  the  deed  by  the  fraud  of  the  defendant,  as  we  think 
it  was,  or  even  supposing  it  to  have  been  included  by  mistake,  upon 
which  the  same  relief  must  have  been  granted  the  plaintiff;  and 
this  although  we  have  been  of  a  contrary  opinion  upon  the  ques- 
tions above  considered.  The  intention  of  the  plaintiff  in  conveying 
one  forty  acres  of  the  land  to  defraud  his  creditors,  would  by  no 
means,  either  in  law  or  in  morals,  justify  the  defendant  in  practicing 
a  gross  fraud  upon  the  plaintiff  to  procure  from  him  the  title  of  the 
other  forty,  or  in  retaining  the  title  to  it,  if  conveyed  by  mistake. 
Though  engaged  in  an  illegal  transaction,  and  unable  to  assert  or 
maintain  any  rights  or  remedies  founded  on  the  unlawful  thing 
done  or  intended  to  be,  still  the  plaintiff  forfeited  no  right  or  privi- 
lege beyond  that,  or  with  respect  to  any  other  matter  or  thing  not 
within  the  purpose  of  the  wrongful  act,  and  not  effected  by  the  cor- 
rupt intent,  or  caused  or  produced  in  consequence  of  it  To  the 
extent  of  his  intended  wrong  he  might  be  without  remedy,  but  in 
all  other  respects  his  rights  and  remedies  are  the  same  as  if  no  such 
wrong  had  been  done  or  intended.  This  is  and  should  be  the  true 
measure  and  extent  of  all  just  punishment  Though  guilty  of  a 
wrong  or  transgression  of  the  law  in  one  particular,  a  party  does  not 
become  an  outlaw,  or  forfeit  his  right  to  legal  protection  in  all  others, 
nor  lay  himself  open  to  the  frauds  and  machinations  of  others  to  be 
practiced  and  perpetrated  against  him  with  impunity.  If  a  man  be 
in  the  act  of  wrongfully  giving  another  his  coat,  it  cannot  excuse  or 
justify  the  other  at  the  same  time  in  taking  or  stealing  his  cloak. 
Even  the  injunction  of  Scripture,  designed  undoubtedly  to  repress 
and  discourage  the  spirit  of  litigiousness  and  controversy,  if  broadly 
and  literally  taken,  does  not  reach  such  a  case. 

The  question  is  like  that  in  Blakesly  v.  Johfison,  13  Wi&  530, 
where  this  court  held  that  the  party  to  a  contract  made  on  Sunday, 
and  therefore  illegal,  could  not  take  advantage  of  the  illegality,  or 
in  any  manner  make  use  of  the  contract,  void  though  it  was^  for 
the  purpose  of  perpetrating  a  fraud  upon  the  other  party  to  iu 
That  was  an  action  in  equity  between  the  parties  themselves  to  the 
illegal  and  void  agreement,  in  which  one  of  them  sought  and 
obtained  relief  against  the  fraud  of  the  other,  practiced  by  means 
of,  and  in  connection  with,  the  contract  and  the  subject  to  whioh  it 
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nlated ;  and  the  remarks  of  Mr.  Jastice  Painb,  on  pages  532  and 
533,  are  equally  applicable  here.  The  defendant  cannot  encape  the 
oonsequenoes  or  reap  the  fruits  of  his  own  wrong  done  to  the  plain- 
tifl^  by  showing  that  the  plaintiff  at  the  same  time  attempted  to  and 
did  commit  another  wrong  against  the  rights  of  third  persons. 
He  cannot  firaadulently  obtain  and  keep  from  the  plaintiff  one 
forty,  by  showing  that  the  plaintiff  fraudulently  conveyed  the 
other  to  defeat  the  rights  of  creditors. 

Mr.  Broomiy  in  his  most  excellent  work  entitled  ''  Legal  Maxims/' 
page  583y  treating  of  the  maxims,  a  right  of  action  cannot  arise  out 
pffraudf  and  in  case  of  equal  fault  the  condition  of  the  defendant 
is  better,  is  careful  to  direct  the  attention  of  his  readers  to  the  yet 
more  general  maxim,  no  man  shall  be  permitted  to  take  advantage  of 
kis  own  wrong,  and  to  his  observations  upon  that,  in  order  that  aJl 
may  be  weighed  and  considered  together,  or  each  with  due  reference 
to  the  force  and  application  to  the  other.  It  clearly  seems  to  us 
that  this  is  a  case  where  the  latter  maxim  should  govern  with 
lespect  to  the  tract  of  land  not  intended  to  be  conveyed,  and  the 
titto  of  which  the  defendant  has  procured  by  fraud.  *'  The  objec- 
tiou,"  says  Lord  Mab'SFIsld,  in  Holman  v.  Johnson,  1  Gowp.  341, 
^that  a  contract  is  immoral  or  illegal  as  between  plaintiff  and 
defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the  defend* 
ant  It  is  not  for  his  sake,  however,  that  the  objection  is  ever 
allowed ;  but  it  is  founded  in  general  principles  of  policy,  which 
the  defendant  has  the  advantage  of,  contrary  to  real  justice  as 
oetween  him  and  the  plaintiff,  by  accident,  if  I  .may  so  say.  The 
principle  of  public  policy  is  tiiis :  ex  dolo  mala  non  oritur  actio. 
No  court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action 
npbn  an  immoral  or  iUegal  act''  The  principle  or  policy  of  the 
law,  therefore,  is  to  reject  the  suit  of,  and  reprove  the  plaintiff  for 
his  wrong,  not  to  reward  the  defendant  The  plaintiff  must  be 
]yunished,  even  though  it  be  at  the  expense  of  aUowing  the  defend- 
ant, an  equally  guilty  party,  to  obtain  most  unjust  and  unfair 
advantage  ior  himself.  This  looks  like  punishing  one  party  and 
rewarding  the  other  for  the  same  immoral  or  illegal  act  or  contract 
But  fhmd  and  immorality  must  be  rebuked  and  discouraged,  and 
fills  object  cannot  be  accomplished  in 'any  other  way.  The  suit  of 
the  party  compelled  to  seek  the  aid  of  the  courts,  in  order  to  obtain 
the  fruits  of  his  own  fraud  or  wrong,  must  be  dismissed,  although  ic 
may  result  in  unjustly  giving  to  the  other  equally  culpable  party 
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the  entire  benefit  of  them.  The  very  working  of  the  principle,  this 
one-sided  and  uneven  justice,  suggests  great  caution  in  its  applica- 
tion. The  court  must  clearly  see  that  it  is  the  fruit  of  his  own 
wrong,  or  relief  from  the  consequences  of  his  own  unlawful  act^ 
which  the  plaintiff  seeks,  before  his  action  can  be  dismissed.  If  it 
be  not  these,  but  something  outside  and  independent  of  his  unlaw* 
ful  act  or  purpose,  and  not  necessarily  resulting  from  it,  nor  caused 
or  intended  by  him,  and  especially  if  it  be  something  arising  or  pro- 
duced by  the  frauduisnt  act  or  procurement  of  the  defendant  alone, 
not  partioipafced  in  or  assented  to  by  the  plaintiff,  then  he  is  enti* 
tied  to  the  fayorable  consideration  of  the  court,  and  his  action 
should  be  retained.  Such  is  precisely  the  nature  of  the  case  here ; 
and  were  it  conceded  that  the  real  transaction  between  the  parties, 
namely,  the  sale  and  oonyeyance  of  the  west  forty  with  intent  to 
defraud  creditors,  was  dolus  malus  between  them,  so  that  they  were 
placed  in  pari  deticto,  as  that  principle  is  generally  understood  and 
applied,  still  we  should  be  required  to  hold  that  the  plaintiff  was 
entitled  to  the  relief  granted  by  the  court  below.  He  could  not  be 
punished,  nor  his  action  dismissed,  beyond  the  wrong  actually  done 
and  intended  by  him ;  and  the  defendant  could  not  be  permitted  to 
take  advantage  of  his  own  wrong. 

Judgment  affirmed. 


Pagb,  appellant^  t.  Diokebsoh. 

(»Wla.flN.) 
PaietU-'Jmriediaiontf  BMeeomrimete, 

A  Btaito  flourl  has  Juflfldlction  of  an  aedon  to  iMdnd  a  oontraot  for  tlie  sale  of 
a  patent  right,  brought  on  tlie  ground  of  the  ftdae  and  frandnleiit  repie* 
•entatlona  of  the  vendor  aa  to  its  valae.    (See  noie,  p.  ft84). 

This  action  was  brought  to  rescind  and  set  aside  a  contract 
between  the  parties,  for  the  sale  by  defendant  to  the  plaintiff  of  an 
interest  in  a  certain  patent  right  for  an  improved  method  of  work- 
ing steel  and  iron;  and  to  secure  the  surrender  of  notes  and  securi- 
ties delivered  by  plaintiff  to  defendant  in  fulfillment  of  said 
oontraot 
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Plaintiff  alleged  that  he  had  been  indaced  to  purchase  an  interest 
in  said  patent  right  by  means  of  the  fi^ise  and  firaudulent  repre- 
sentations of  the  defendant,  and  that  said  patent  right  was 
▼alneless. 

The  answer  pat  in  issue  these  avennents. 

The  defendant  had  judgment  .below,  and  plaintiff  appealed. 

Iili$r  d  Weisbrod,  for  appellant 

James  Frwman^  for  respondent. 

GoLB,  J.  The  first  objection  taken  on  the  part  of  the  defendant 
is,  that  this  is  really  and  essentially  an  action  to  set  aside  and  avoid  a 
patent,  and  that  a  State  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  suit  If  this  were  a  correct  yiew  of  the  nature  and 
object  of  the  action,  the  objection  to  the  jurisdiction  of  the  State 
court  might  be  insurmountable.  For  we  suppose  it  to  be  familiar 
doctrine,  that  the  courts  of  the  United  States  have  exclusive  juris- 
diction of  all  actions  arising  under  the  patent  laws,  and  of  con- 
troversies relating  to  the  validity  of  patent  rights.  Sometimes  the 
Talidity  of  a  patent  comes  collaterally  in  question  in  the  State 
courts,  where  an  action  is  brought  in  those  courts  upon  a  note 
given  for  a  patent  right,  and  the  defense  is  that  there  was  no  con- 
sideration for  the  notes.  This  was  the  case  in  Howe  v.  Blanchard, 
18  Wis.  441 ;  ffead  v.  Stevens,  19  Wend.  411 ;  Grois  v.  ffuntley,  13 
id.  385.  See,  also,  the  case  of  Rich  v.  HotchkisSy  16  Conn.  409.  In 
such  cases,  the  courts,  in  order  to  protect  the  rights  of  parties  and 
to  determine  the  binding  obligation  of  contracts,  are  necessarily 
compelled  to  inquire  whether  there  was  a  failure  of  consideration 
of  the  note  because  the  patent  right  for  which  the  note  was  given 
was  not  useful  for  any  beneficial  purpose.  It  is  true,  in  Elmer  v. 
Pennelf  40  Me.  430,  which  was  an  action  u][>on  a  note  given  for  the 
conveyance  of  a  patent  right,  the  court  even  held  that  proof  that 
the  patent  was  void  because  it  was  an  infringement  of  a  prior  one, 
was  inadmissible  as  a  defense  to  the  note.  But,  whether  the  doc- 
trine of  this  case  is  more  sound  and  reasonable  than  that  of  the 
authorities  which  have  gone  into  the  question  of  consideration,  and 
tlins  incidentally  inquired  into  the  validity  of  the  patent,  it  is  not 
material  to  determine  on  this  appeal  For  this  is  a  suit  in  equity 
to  rescind  a  contract  of  sale  of  an  interest  in  a  patent  right  on  the 
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ground  of  fraud.    The  patent  may  be  valid,  and  yet  the  plaintiif 
be  entitled  to  a  resdsdontof  the  contract  on  account  of  fraudulent 
representations,  made  by  the  defendant  at  the  time  of  sale,  of  iti 
Talne  and  usefulness. 
[The  remainder  of  the  opinion  disousses  the  &ots  only.] 

Judgment  rmMTMd. 


8m  to  Um  wom  drMi  JMnmv  t.  AMmam,  rnm^  ^  ]e»  and  MUMbtmM  « 
r  Am.  Bai^  411.  — Bar. 


BinEXOV,  qypeDant^  y.  Town  09  Wauwatosa. 

(»Wli.SL) 

Smndaif  law — ¥ikmpt(dnHf$9MaUonof,  no  d/tfmm. 

PlaintUr  was  driving  his  cattle  to  market,  on  a  Sunday,  when  thej  were  iii(|iired 
1^  the  breaking  down  of  defendant's  bridge.  At  tiie  trial,  the  oonrt  granted 
a  noofloit,  <m  the  ground  that  when  the  injury  occurred,  plaintiff  was  violat- 
ing the  statute  prohibiting  the  doing  of  wcQlar  work  on  Sunday.  HM^ 
9snoT.    (8$e  note,  p.  644.) 

Action  against  a  town  to  recover  for  injuries  to  plaintiff's  cattle^ 
caused  by  the  fall  of  a  bridge  while  they  were  crossing. 

Plaintiff  started  on  Friday,  from  OolumbuSy  with  a  drove  of  about 
fifty  cattle  for  the  Milwaukee  market.  On  the  Sunday  following  he 
reached,  en  route,  a  bridge  in  the  defendant  town.  While  the 
cattle  were  passing  over,  the  bridge  broke  and  precipitated  the  cattle 
into  the  river,  killing  some,  injuring  others  and  rendering  the 
remainder  unsalable  for  a  time. 

The  plaintiff  alleged  that  the  injury  was  caused  by  reason  of  the 
unsafe  and  dangerous  condition  of  the  bridge,  and  the  neglect  of  the 
defendant  to  keep  it  in  repair. 

The  answer  denied  these  allegations,  and  set  up  that  the  injury 
was  caused  by  the  careless  and  negligent  manner  in  which  the  cattle 
were  driven  upon  the  bridge,  and  that  they  were  so  driven  upon  the 
bridge  on  a  Sunday,  in  violation  of  law. 

At  the  trial,  after  plaintiff's  evidence  was  in,  the  court  granted 
a  nonsuit,  on  the  ground  that  the  plaintiff,  being  in  the  act  of  vio- 
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lating  the  statnte  when  the  injury  occurred,  could  not  recover  there* 
for.    The  plaintiff  appealed. 

Jenkins  dk  JBttioti,  for  appellant,  to  the  point  that  the  plaintiff's 
riolation  of  the  Sunday  law  did  not  bar  his  reooyery,  cited  BryafU 
Y .  Bidde/ard,  39  Me.  193  ;  Morton  v.  Oloater,  46  id.  520 ;  Birge  y. 
Gardiner 9 19  Gonn.  507 ;  Fhalen  y.  Clark,  id.  421 ;  Adams  y.  Oay, 
19  y  t  358 ;  Sargeant  f .  BtUts,  21  id.  99 ;  Banks  y.  WertSf  13  Ind. 
205 ;  Harrison  v.  Marshall,  4  E.  D.  Smith,  271 ;  Nodine  y.  Doherty, 
46  Barb.  59 ;  Davies  y.  Mann,  10  Mees.  &  Wels.  546 ;  Daley  y.  K 

5  W.  R.  R.  Co^  26  Gonn.  591 ;  Kidder  y.  Dunstable,  11  Gray,  342; 
Brown  y.  Lynn,  31  Penn.  St  510 ;  Powhatan,  etc.,  Co.  y.  Appo* 
mattox  R.  R.  Co.,  24  How.  (XT.  S.)  247 ;  Flagg  t.  MiUhury,  4  Gush.  243. 

C  K.  Martin  and  Palmer,  Hooker  &  Pitkin,  for  respondent,  to 
the  point  that  plaintiff's  yiolation  of  the  statute  preyented  a  recovery, 
cited  JEtna  Ins.  Co.  v.  Harvey,  11  Wis.  394;  Bosworth  v.  Swansey, 
10  Meta  363 ;  Lyon  v.  Strong ,  6  Vt.  219 ;  Commonwealth  v.  Knox, 

6  Mass.  76 ;  Jones  v.  Andover,  10  Allen,  18 ;  Johnston  v.  The  Com- 
monweaUh,  22  Penn.  St  102 ;  Bryant  v.  Biddeford,  39  Me.  198. 

DixoK,  G.  J.  It  is  very  clear  that  the  plaintiff,  in  diving  his 
cattle  along  the  road  and  over  the  bridge,  to  a  market,  on  Sunday, 
was  at  the  time  of  the  accident  in  the  act  of  violating  the  provisions 
of  the  statute  of  this  State,  which  prohibits,  under  a  penalty  not 
exceeding  two  dollars  for  each  offense,  the  doing  of  any  manner  of 
labor,  business  or  work  on  that  day,  except  only  works  of  necessity 
or  charity.  R  S.,  ch.  183,  §  5.  It  was  upon  this  ground  the 
nonsait  was  directed  by  the  court  below,  and  the  point  thus  pre- 
sented, that  the  unlawful  act  of  the  plaintiff  was  negligence,  or  a 
fiftult  on  his  part  contributing  to  the  injury,  and  which  will  preclude 
a  recovery  against  the  town,  is  not  a  new  one ;  nor  is  the  law,  as  the 
court  below  held  it  to  be,  without  some  adjudication  directly  in  its 
favor,  and  those  by  a  judicial  tribunal  as  eminent  and  much 
respected  for  its  learning  and  ability  as  any  in  this  country.  Bos* 
worth  v.  Swansey,  10  Meta  363  ;  Jones  v.  Andover,  10  Allen,  18.  A 
similar,  if  not  the  very  same,  principle  has  been  maintained  in  other 
decisions  of  the  same  tribunal.  Orcgg  v.  Wymun,  4  Gush.  322 ; 
May  v.  Foster,  1  Allen,  408.  But  in  others  still,  as  we  shall  hero* 
after  have  occasion  to  observe,  the  same  learned  court  has,  as  it 
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appears  to  upheld  to  adiffeient  and  oontradiotory  role  in  adaas  of 
cases  which  it  would  seem  ought  obyiously  to  be  goyemed  by  tho 
same  principle.  The  first  two  above  cases  were  in  all  material 
respects  like  the  present,  and  it  was  held  there  could  be  no  recoyery 
against  the  towns.  In  the  first,  the  opinion  delivered  by  Ghi^ 
Jnstice  Shaw,  and  which  is  very  short,  commences  with  a  statement 
of  the  proposition,  repeatedly  decided  by  that  court,  "  that  to  main- 
tain the  action  it  must  appear  that  the  accident  was  occasioned 
exclusively  by  the  defect  of  the  highway ;  to  establish  which,  it 
must  appear  ttiat  the  plaintiff  himself  is  free  from  all  just  imputa- 
tion of  negligence  or  fault'*  The  authorities  to  this  proposition 
are  cited,  and  the  statute  against  the  pursuit  of  secular  business  and 
travel  on  the  Lord's  day  then  referred  to,  and  the  opinion  proceeds: 
**  The  act  of  the  plaintiff,  therefore,  in  doing  which  the  accident 
occurred,  was  plainly  unlawful,  unless  he  could  bring  himself  within 
the  excepted  cases ;  and  this  would  be  a  species  of  fault  on  his  part 
which  would  bring  him  within  the  principle  of  the  cases  cited.  It 
would  show  that  his  own  unlawful  act  concurred  in  causing  the 
damage  complained  ol"  This  is  all  of  the  opinion  touching  the 
point  under  consideration. 

In  the  next  case  there  was  a  little,  and  but  a  little,  more  effort  at 
reasoning  upon  the  point  The  illustrations  on  page  20,  of  neg- 
ligence ill  a  railway  company  in  omitting  to  ring  the  bell  of  the 
engine,  or  to  sound  the  whistle  at  the  crossing  of  a  highway,  and  of 
the  traveler  on  the  wrong  side  of  the  road  with  his  vehicle  at  tho 
time  of  the  collision,  and  the  language  of  the  court  alluding  to 
such  ^'conduct  of  the  party  as  contributing  to  the  accident  or 
injury  which  forms  the  ground-work  of  the  action,"  very  clearly 
indicate  the  true  ground  upon  which  the  doctrine  of  contributory 
negligence,  or  want  of  due  care  in  the  plaintiff,  rests,  but  it  is  not 
shown  how  or  why  the  mere  violation  of  a  statute  by  the  plaintiff 
constitutes  such  ground.  Upon  this  point  the  court  only  say :  **  It 
is  true  that  no  direct  unlawful  act  of  omission  or  commission  by 
the  plaintiff,  done  at  the  moment  when  the  accident  occurred,  and 
tefiding  immediatdy  to  produce  it,  is  offered  to  be  shown  in  evidence. 
But  it  is  also  true  that;  if  the  plaintiff  had  not  been  engaged  in  the 
doing  of  an  unlawful  act,  the  accident  would  not  have  happened^ 
and  the  negligence  of  the  defendants  in  omitting  to  keep  the  road 
in  proper  repair  would  not  have  contributed  to  produce  an  injury 
to  the  plaintiff.    It  is  the  disregard  of  the  requirements  of  the 
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•tatate  by  the  plaintiff,  which  constitates  the  fiftult  or  want  of  due 
oara^  which  ia  fatal  to  the  action.''  It  woul4  seem  fix>m  this  Ian* 
gaage  that  the  yiolation  of  the  statute  by  the  plaintiff  is  regarded 
only  as  a  species  of  remote  negligence,  or  want  of  proper  care  on 
his  part^  contributing  to  the  injury. 

The  two  other  cases  aboYe  dted  were  actions  of  tort  by  the  ownen^ 
to  recover  damages  Ax>m  the  bailees  for  injuries  to  personal  property 
loaned  and  used  on  Sunday — horses  loaned  and  immoderately 
driyen  on  that  day.  They  were  decided  against  the  plaintifb,  and 
chiefly  on  the  ground  of  the  unlawfulness  of  the  act  of  loaning  or 
letting  on  Sunday  of  the  horses,  to  be  driven  on  that  day  in  viola- 
tion of  the  statute,  which  the  plaintiffs  themselves  were  obliged  to 
show,  and  the  doctrine  of  par  delictum  was  applied.  It  was,  in 
substance,  held  in  each  case  that  the  plaintiff,  by  the  flrst  wrong 
committed  by  him,  had  placed  himself  in  pari  delicto  with  the 
defendant,  with  respect  to  the  subsequent  and  distinct  wrong  com- 
mitted by  the  latter,  and  the  actions  were  dismissed  upon  the  prin- 
ciple that  the  law  will  not  permit  a  party  to  prove  his  own  illega' 
acts  in  orde(  to  establish  his  case. 

In  direct  opposition  to  the  above  decisions  are  the  numerous  casei 
decided  by  the  courts  of  other  States,  the  supreme  court  of  the 
United  States  and  the  courts  of  Oreat  Britain,  which  have  beei 
00  diligently  collected  and  ably  and  forcibly  presented  in  the  briei 
of  the  learned  counsel  for  the  present  plaintiff.  Of  the  cases  thm 
dted,  with  some  others,  we  make  particular  note  of  the  following: 
Woodman  v.  Hubbard  25  N.  H.  67 ;  Mohney  v.  Uooh^  26  fenn.  .342 ; 
Norris  v.  Litchfield,  35  N.  H.  271 ;  Corey  v.  Bath,  id.  530;  Merritt 
V.  Earle,  29  N.  T.  115 ;  BigOow  v.  Reed,  51  Me.  325 ;  Hamilton  v. 
Ooding,  55  id.  428 ;  Baker  v.  The  City  of  Portland,  58  id.  199 ;  JT^r-. 
whacker  v.  Railway  Go.,  3  Ohio  St  172 ;  Philadelphia,  etc.,  Railway 
Co.  V.  Philadelphia,  etc..  Tow  Boat  Co.,  23  How.  (TJ.  S.)  209 ;  Bird 
V.  HoWrook,  4.  Bing.  628 ;  Barnes  v.  Ward,  9  M.  O.  &  S.  420. 

It  seems  quite  unnecessary,  if  indeed  it  were  possible,  to  add  any 
thing  to  the  force  or  conclusiveness  of  the  reasons  assigned  in  some 
of  these  cases  in  support  of  the  views  taken  and  decisions  made  by 
the  courts.  The  cases  may  be  summed  up  and  the  result  stated 
generally  to  be  the  affirmance  of  two  very  ju^t  and  plain  principles 
of  law  as  applicable  to  dvil  actions  of  this  nature,  namely :  First* 
that  one  party  to  the  action,  when  called  upon  to  answer  for  the 
consequences  of  his  own  wrongful  act  done  to  the  other,  cannot 
Vol.  IX.  —  68 
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allege  or  reply  the  separate  or  distinct  wrongful  act  of  the  other, 
done  not  to  himself  nor  to  his  injury,  and  not  necessarily  connected 
with,  or  leading  to,  or  causing  or  producing  the  wrongful  act  com- 
plained of;  and,  secondly,  that  the  fault,  want  of  due  care  or  negli- 
gence on  the  part  of  the  plaintiff,  which  will  preclude  a  recovery  for 
the  injury  complained  of,  as  contributing  to  it,  must  be  some  act  or 
conduct  of  the  plaintiff  having  the  relation  to  that  injury  of  a  cause 
to  the  effect  produced  by  it  Under  the  operation  of  the  first  prin- 
ciple, the  defendant  cannot  exonerate  himself  or  claim  immunity 
from  the  consequences  of  his  own  tortious  act,  voluntarily  or  negli- 
gently done  to  the  injury  of  the  plaintiff,  on  the  ground  that  the 
plaintiff  has  been  guilty  of  some  other  and  independent  wrong  or 
violation  of  law.  Wrongs  or  offenses  cannot  be  set  off  against  each 
other  in  this  way.  But  we  should  work  a  conftision  of  relations^ 
and  lend  a  very  doubtful  assistance  to  morality,''  say  the  court  in 
Mohnsy  v.  Cook,  "  if  we  should  allow  one  offender  against  the  law  to 
the  injury  of  another,  to  set  off  against  the  plaintiff  that  he  too  is 
a  public  offender."  Himself  guilty  of  a  wrong,  not  dependent  os 
nor  caused  -by  that  charged  against  the  plaintiff,  but  arising  from 
his  own  voluntary  act  or  his  neglect,  the  defendant  cannot  assume 
the  championship  of  public  rights,  nor  to  prosecute  the  plaintiff  as 
an  offender  against  the  laws  of  the  State,  and  thus  to  impose  upon 
him  a  penalty  many  times  greater  than  what  those  laws  prescribe. 
Neither  justice  nor  sound  morals  require  this,  and  it  seems  contrary 
to  the  dictates  of  both  that  such  a  defense  should  be  allowed  to 
prevail.  It  would  extend  the  maxim  ex  turps  causa  non  oritur  actto, 
beyond  the  scope  of  its  legitimate  application,  and  violate  the 
maxim  equally  .binding  and  wholesome,  and  more  extensive  in  ita 
•operation,  that  no  man  shall  be  permitted  to  take  advantage  of  his 
own  wrong.  To  take  advantage  of  his  own  wrong,  and  to  visit 
unmerited  and  over  rigorous  punishment  upon  the  plaintiff,  consti- 
tute the  sole  motive  for  such  defense  on  the  part*of  the  person 
making  it  In  the  cases  of  the  horses  let  to  be  driven  on  Sunday^ 
■o  fkr  as  the  owners  were  obliged  to  resort  to  an  action  on  the  con- 
tract which  was  executory  and  illegal,  of  course  there  could  be  no 
recovery ;  but  to  an  action  of  tort,  founded  not  on  the  contract,  but 
on  the  tort  or  wrong  subsequently  committed  by  the  defendant,  the 
illegality  of  the  contract  furnished  no  defense,  as  is  clearly  demon- 
strated in  Woodman  v.  Huhhardj  and  the  cases  there  cited.  Th# 
deoiaions  under  the  provisions  of  the  constitution  of  this  State 
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abolishing  imprisonment  for  debt  arising  oat  of  or  founded  on  a 
ooiitraot  express  or  implied,  and  some  others  in  this  c*oart,  strongly 
illustrate  the  same  distinotion.  In  re  Motory,  12  Wis.  52,  56,  57 ; 
Ooitan  y.  Sharpateiny  14  id.  229,  230 ;  Scheunert  y.  KaihUr,  23  Id. 
523,  527. 

And  as  to  the  other  principle  that  the  act  or  conduct  of  the 
plaintiff,  which  can  be  imputed  to  him  as  a  fault,  want  of  due  caro 
or  negligence  on  his  part  contributing  to  the  injury,  must  haye 
some  connection  with  the  injury  as  cause  to  effect,  this  also  seems 
almost  too  clear  to  require  thought  or  elaboration.  To  make  good 
the  defense  on  this  ground,  it  must  appear  that  a  relation  existed 
between  the  act  or  yiolation  of  law  on  the  }>art  of  the  plaintiff,  and 
the  injury  or  accident  of  which  he  complains,  and  that  relation 
must  haye  been  such  as  to  haye  caused  or  helped  to  cause  the  injury 
or  accident,  not  in  a  remote  or  speculatiye  sense,  but  in  the  natural 
and  ordinary  course  of  eyents  as  one  eyent  is  known  to  precede  or 
foUow  another.  It  must  haye  been  some  act,  omission  or  fault 
naturally  and  ordinarily  calculated  to  produce  the  injury,  or  f^om 
which  the  injury  or  accident  might  naturally  and  reasonably  have 
been  anticipated  under  the  circumstances.  It  is  obyious  that  a 
yiolation  of  the  Sunday  law  is  not,  of  itself,  an  act,  omission  or 
fault  of  this  kind,  with  reference  to  a  defect  in  the  highway  or  in  a 
bridge  oyer  which  a  trayeler  may  be  passing,  unlawfully  though  it 
may  be.  The  fact  that  the  trayeler  may  be  yiolating  this  law  of  the 
State  has  no  natural  or  necessary  tendency  to  cause  the  injury 
which  may  happen  to  him  from  the  defect.  All  other  conditions 
and  circumstances  remaining  the  same,  the  same  accident  or  injury 
would  haye  happend  on  any  other  day  as  well.  The  same  natural 
causes  would  haye  produced  the  same  result  on  any  other  day,  and 
the  time  of  the  accident  or  injury,  as  that  it  was  on  Sunday,  is 
wholly  immaterial  so  far  as  the  cause  of  it  or  the  question  of  con* 
tributory  negligence  is  concerned.  In  this  respect  it  would  be 
wholly  immaterial  also  that  the  trayeler  was  within  the  exceptions 
of  the  statute,  and  trayeling  on  an  errand  of  necessity  or  charity, 
and  so  was  lawfully  upon  the  highway. 

The  mere  matter  of  time,  when  an  injury  like  this  takes  place,  is 
not  in  genersl  an  element  which  does  or  can  enter  at  all  into  the 
oonsideratir^  of  the  cause  of  it.  Time  and  place  are  circumstances 
neoossai7  i  ^  order  that  any  eyent  may  happen  or  transpire,  but  they 
w^  \ot  ov  oAarily,  if  they  eyer  are,  circumstances  of  cause  in  tran» 
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actions  of  thig  nature.  There  may  be  concurrence  or  connection  of 
time  and  place  between  two  or  three  or  more  events,  and  jet  one 
«yent  not  have  the  remotest  influence  in  causing  or  producing  either 
of  the  others.  A  traveler  on  the  highway,  contrary  to  the  pro- 
visions of  the  statute^  yet  peaceably  and  quietly  pursuing  his  course, 
might  be  assaulted  and  robbed  by  a  highwayman.  It  would  be 
difficult  in  such  case  to  perceive  how  the  highwayman  could  connect 
the  unlawful  act  of  the  traveler  with  his  assault  and  robbery  so  as 
to  justify  or  excuse  them,  or  how  it  could  be  said,  that  the  former 
had  any  natural  or  legitimate  tendency  to  cause  or  produce  the 
latter.  It  is  true,  it  might  be  said,  if  the  traveler  had  not  been 
present  at  that  particular  time  or  place,  he  would  not  have  been 
assaulted  and  robbed,  but  that  too  might  be  said  of  any  other  assault 
or  robbery  committed  upon  him ;  for  if  his  presence  at  one  time  and 
place  be  a  fault  or  wrong  on  his  part,  contributing  to  the  assault 
and  robbery  in  the  nature  of  cause  to  effect,  it  must  be  equally  so  at 
every  other  time  and  place,  and  so  always  a  defense  in  the  mouth  of 
the  highwayman.  Every  highwayman  must  have  his  opportunity 
by  the  passing  of  some  traveler,  and  so,  some  one  must  pass  over  a 
rotten  or  unsafe  bridge  or  defective  highway  before  any  accident  or 
injury  can  happen  from  that  cause.  Connection,  therefore,  merely 
in  point  of  time,  between  the  unlawful  act  or  fault  of  the  plaintiff, 
and  the  wrong  or  admission  of  the  defendant,  the  same  being  in 
other  respects  disconnected^  and  independent  acts  or  events,  does  not 
suffice  to  establish  contributory  negligence  or  to  defeat  the  plaintiff's 
action  on  that  ground.  As  observed  in  Ifohfiey  v.  Cook,  such  oon- 
nection,  if  looked  upon  as  in  any  sense  a  cause,  whether  sacred  and 
mysterious  or  otherwise,  clearly  falls  under  the  rule  causa  praxitna 
nan  remota  spectaiur. 

''  The  cause  of  an  event,''  says  Appletok,  G*  J.,  in  Moulton  y. 
Sanfordj  51  Me.  134,  ^Ms  the  sum  total  of  the  contingencies  of 
every  description,  which,  being  realized,  the  event  invariably  follows. 
It  is  rare,  if  ever,  that  the  invariable  sequence  of  events  subsists 
Detween  one  antecedent  and  one  consequent  Ordinarily  that  con- 
dition is  usually  termed  the  cause,  whose  share  in  the  matter  is  the 
mast  conspicuous  and  is  the  most  immediatety  preceding  and  proxi* 
mate  to  tJie  event" 

In  the  present  case  the  weight  of  the  same  cattle,  ui>on  the  sami 
bridge,  either  the  day  before  or  the  day  after  the  event  complainec 
0^  when  the  plaintiff  would  have  been  guilty  of  no  violation  of  lav 
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m  driving  them  would  most  nnqnestionably  have  prodnoed  the  same 
iignrioiiB  result  And  if,  on  that  day  even,  the  driving  had  been  a 
work  of  necessity  or  charity^  as  if  the  city  of  Milwankee  had  been 
in  great  part  destroyed  by  fire,  as  Chicago  recently  was,  and  great 
numbers  of  her  inhabitant  in  a  condition  of  helplessness  and  siar« 
vation,  and  the  plaintiff  harrying  np  his  drove  of  beef  cattle  for 
iheir  relief  no  one  doubts  the  same  accident  would  then  have  hap- 
pened, and  the  same  injuries  have  ensued.  The  law  of  gravitation 
wonld  not  then  have  been  suspended,  nor  would  the  rotten  and 
defective  stringers  have  refused  to  give  way  under  the  superincum- 
bent weight,  precisely  as  they  did  do  on  the  present  occasion.  There 
are  many  other  violations  of  law,  which  the  traveler  or  other  person 
passing  along  the  highway  may,  at  the  time  he  receives  an  injury 
from  a  defect  in  it,  be  in  the  act  of  committing,  and  which  are  quite 
as  closely  connected  with  the  injury,  or  the  cause  of  it,  as  is  the 
violation  of  which  complaint  is  made  against  the  present  plaintiff. 
He  may  be  engaged  in  cruelly  beating  or  torturing  his  horse,  or  ox, 
or  other  animal ;  he  may  be  in  the  pursuit  of  game,  with  intent  to 
kill  or  destroy  it,  at  a  season  of  the  year  when  this  is  prohibifced ;  he 
may  be  exposing  game  for  sale,  or  have  it  in  his  possession,  when 
these  are  unlawful ;  he  may  be  in  the  act  of  committing  an  assault^ 
or  resisting  an  officer;  he  may  be  fraudulently  passing  a  toll  gate, 
without  paying  his  toll ;  and  he  may  be  unlawfully  setting  or  using 
a  net  or  seine,  for  the  purpose  of  catching  fish,  in  an  inland  lake  or 
stream. 

All  of  these  are  acts  prohibited  by  the  same  chapter  or  statute  in 
which  we  find  the  prohibition  from  work  and  labor  on  Sunday,  and 
some  of  them  under  the  same,  but  most  under  a  greater  penalty 
than  is  prescribed  for  that  offense,  thus  showing  the  chai*acter  or 
degree  of 'culpability  which  was  variously  attached  to  them  in  the 
opinion  of  the  legislature.  And  there  are  many  other  minor 
offenses,  mcda  prohibita  merely,  created  by  statute,  which  might 
be  in  like  manner  committed.  There  are  in  Massachusetts,  and 
doubtless  in  many  of  the  States,  statutes  against  blasphemy  and 
profane  cursing  and  swearings  the  prevention  of  which  seems  to  be 
equally  if  not  more  an  object  of  solicitude  and  care  on  the  part  of 
the  legislature,  than  the  prevention  of  labor,  travel  or  other  seculai 
pursuits  on  Sunday,  because  more  severely  punished.  It  has  not 
yet  transpired  we  believe,  even  in  Massachusetts,  that  the  action 
of  any  person  to  recover  damages  for  an  injury  sustained  by  reason 


HZ  WISCONSIN, 


SattoQ  T.  Town  pi  Wauwatoaa, 


of  defects  in  a  highway,  has  been  peremptorily  dismiflBed  beoame 
^e  was  engaged  at  the  time  in  profSuie  cursing  or  iBwearing,  or 
because  he  was  in  a  state  of  yoluntary  intoxication,  likewise  pror 
hibited  under  penalty  by  statute. 

It  is  obvious  that  the  breaking  down  of  a  bridge  from  the  rotten* 
nesft  sjl  I2e  timbers,  or  their  inability  to  sustain  the  weight  of  the 
person  or  of  his  horses  and  carriage,  could  not  be  effected  by  either 
of  these  circumstances,  and  yet,  on  the  principle  of  the  decisions 
above  referred  to  in  that  State,  it  is  not  easy  to  see  why  the  action 
must  not  be  dismissed.  On  principle  there  could  be  no  discrimi- 
nation between  the  cases,  and  it  could  make  no  difference  in  what 
the  unlawful  act  of  the  plaintiff  consisted  at  the  time  of  receiving 
the  injury.  We  must  reject  the  doctrine  of  those  cases  entirely  and 
adopt  that  of  the  other  cases  dted,  and  which  is  well  expressed  by 
the  supreme  court  of  Maine,  in  Baker  v.  Partlafvdj  59  Me.  199, 
204,  as  follows :  '^  The  defendant's  counsel  contends  that  the  simple 
&ct  that  the  plaintiff  is  in  the  act  of  violating  the  law,  at  the  time 
of  the  injury,  is  a  bar  to  the  right  of  recovery.  Undoubtedly  there 
are  many  cases  where  the  contemporaneous  violation  of  the  law  by 
the  plaintiff  is  so  connected  with  his  claim  for  damages  as  to  pre- 
clude his  recovery ;  but  to  lay  down  such  a  rule  as  the  counsel 
claims,  and  disregard  the  distinction  in  the  ruling  of  which  he 
complains,  would  be  productive  oftentimes  of  palpable  injustice. 
The  fact  that  a  party  plaintiff  in  an  action  of  this  description  was 
at  the  time  of  the  injury  passing  another  wayfiEurer  on  the  wrong 
aide  of  the  street,  or  without  giving  him  half  the  road,  or  that  he 
was  traveling  on  runners  without  bells,  in  contravention  of  the 
statute,  or  that  he  was  smoking  a  cigar  in  the  street,  in  violation 
of  municipal  ordinance,  while  it  might  subject  the  offender  to  a 
penalty,  will  not  excuse  the  town  for  a  neglect  to  make  its  ways 
safe  and  convenient  for  travelers,  if  the  commission  of  the  plain- 
tiff ^s  offense  did  riot  in  any  degree  contribute  to  produce  the  injury 
pf  which  he  complains/' 

Strong  analogy  is  afforded  and  mtich  weight  and  force  of  reason 
bearing  upon  this  question  are  found  in  some  of  the  cases  which 
have  arisen  upon  life  policies,  and  as  to  the  meaning  and  effect  to 
1)6  given  to  the  condition  usually  contained  in  them,  exempting  the 
company  from  liability  in  case  the  assured  '^  shall  die  in  the  known 
violation  of  any  law,"  etc.,  and  it  has  been  held  that  the  violation 
must  be  such  as  is  calculated  to  endanger  life,  by  leading  to  acts 
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of  Tiolenoe  against^  or  to  the  bodily  or  personal  injury  or  exposure 

of  the  assured,  and  so  to  operate  in  producing  his  death  in  the  con- 
nection of  cause  to  effect  See  opinions  in  Bradley  y.  Mutual  Ben- 
efii  Life  Ins.  Co.,  44  N.  Y. 

In  the  case  of  Clemens  y.  Clemens,  anie,p.  520,  recently  decided  by 
this  court,  it  became  necessary  to  consider  the  same  question,  though 
under  different  circumstances,  as  to  what  Yiolation  of  law  on  the  part 
of  the  plaintiff  would  bar  his  action  in  a  court  of  justice  and  le&Ye 
him  remediless  in  the  hands  of  an  OYcr-reaching  and  dishonest 
antagonist,  and  the  Yiews  there  expressed  are  not  without  their 
felcYancy  and  adaptation  to  the  question  as  here  presented.  In 
that  case,  this  court  adopted  the  rule  of  law  as  settled  in  Massa- 
chusetts, faYoring  the  remedy  of  the  plaintiff,  against  the  opposite 
rule  sustained  by  the  adjudications  in  some  of  the  other  States,  and 
consistency  of  decision*  seems  now  clearly  to  require  that  our  action 
should  be  reserYcd  with  respect  to  the  rule  established  by  the  cases 
here  referred  to.  The  inconsistency  upon  general  principle  b^ween 
these  decisions  of  the  same  learned  court  and  those  there  relied 
upon  and  adopted,  wiU,  we  think,  be  readily  perceiYed  and  con- 
ceded when  carefully  examined  and  considered  in  connection  with 
each  other. 

The  other  question  presented  on  the  motion  for  a  nonsuit,  and 
which  the  court  below  did  not  decide,  but  which  has  been  argued 
here,  is  one  of  more  doubt  and  difficulty  to  our  minds.  It  is, 
whether  the  plaintiff  was  guilty  of  contributory  negligence  in  per- 
mitting so  many  cattle  to  go  upon  the  bridge  at  one  time.  To 
sustain  the  nonsuit  on  this  ground,  it  is  necessary  for  us  to  look  at 
the  fJEtcts  in  the  most  faYorable  light  possible  for  the  plaindtiff,  in 
which  the  jury  would  haYC  been  at  liberty  to  find  them,  and  then 
to  say  that  there  was  no  eYidence  which  would  haYe  justified  a  Ycr- 
dict  in  his  faYor,  or  such  a  clear  and  decided  preponderance  of 
eYidence  against  him  as  would  haYe  required  the  court  to  set  asid«f 
a  verdict  finding  to  the  contrary.  This  court  is  not  sufficiently 
fiuniliar  with  the  modes  of  constructing  and  using  bridges  upon 
oountry  highways,  the  degree  of  strength  required  to  render  them 
ordinarily  and  reasonably  safe  and  passable,  the  weight  which  they 
are  expected  or  required  to  sustain,  the  care  necessary  in  passing 
OYer  them,  and  especially  with  herds  of  cattle  or  other  animals,  to 
say,  with  confidence  in  the  correctness  of  its  own  judgment,  upon 
the  eYidence  before  it,  that  the  plaintiff  was  guilty  of  such  negh« 
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genoe.  The  evidenoe  given  throws  little  or  no  light  upon  these 
points,  necessary  to  the  formation  of  a  correct  judgment,  and  they 
%re  matters  upon  the  evidence,  when  in,  more  properly  to  be  con* 
*dered  by  the  jnry,  nnless  the  evidence  should  be  such,  within  the 
rule  above  stated,  as  to  make  it  the  duty  of  the  court  to  withdraw 
them  from  the  consideration  of  the  jury,  and  itself  to  determine 
the  legal  rights  of  the  parties  upon  the  truth  of  the  facts  thus 
assumed  to  be  indisputably  shown. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

NOTB. — A  ooDtnuT  dootrlne  inm  held  In  Oratty  t.  OUy  of  Bamgor^  9  Am.  Rep.  87  (Bf 
Me.tf3>.  Thecaaeof  SCeeIeT..Bi»fclkirttt,6Am.Bep.l9ia0IMas8.M0«lseiiiio8oiisto 
the  prlnolpel  case.  The  plalnUiTs  team,  whUe  standing  In  a  public  street,  in  a  manner 
prohibited  bj  a  otty  ordlnanoe,  was  negligently  driven  against  and  injpred  by  defend- 
ant. The  oourt  held  thai  the  fact  that  plaintiff  was,  at  the  time,  Tlolating  the  law  was 
net  contributory  negligence.  See,  also,  HaU  ▼.  Oortoran^anUt  p.  9K  and  oases  therein 
i;  MeGairy  ▼.  LotoeB,  8  Am.  Rep.  806  (44  Vt.  llfi),  and  note.— Rbp. 
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(S8WIS.4S.) 

OtfpeteHem^Hgkite  expel memben, 

a 

Defendant,  a  corporation,  was  empowered  by  its  charter  to  expel  memben  in 
the  manner  to  be  prescribed  by  its  rules  and  by-laws.  A  by-law  provided  for 
the  expulsion  of  a  member  for  non  fulfillment  of  anjr  contract,  whether 
writCbn  or  verbaL  BM,  that  the  hy-law  was  reasonable,  and  authoriied  the 
expulsion  of  a  member  refusing  to  perform  a  contract  void  by  the  statute  of 
frauds. 

Action  to  enjoin  the  chamber  of  commerce  of  the  city  of  Mil-> 
waukee  from  expelling  the  plaintiff  from  that  association,  or  from 
interfering  with  his  privileges  as  a  member  therein. 

An  injunction  having  been  granted,  defendant  applied  for  a  dis* 
solution  thereof.  The  court  below  denied  the  motion  and  defend- 
ant  appealed.    The  opinion  suites  the  facts. 

Emmons  dk  Hamilton^  for  appellant . 

JmJAne  dk  EUiott,  for  respondent 
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OoiiBy  J.  The  injanotion  in  this  caae  should  have  been  dissoIyecL 
The  bill  is  filod  by  the  plaintiff  for  the  pnrpose  of  enjoining  the 
defendant  corporation,  its  officers,  members  and  agents  firom  inter- 
fering with  his  rights  and  privileges  as  a  meAiber  of  the  corpora- 
tion, and  from  suspending  or  expelling  him  firom  the  privileges 
thereofl  It  is  alleged  in  the  complaint  that  it  is  the  design  and 
intention  of  the  corporation  and  its  members  to  suspend  the  plain- 
tiff from  the  corporation  and  the  immunities  and  privileges  thereof, 
and  to  debar  him  firom  its  benefits  and  advantages  because  of  his 
failure  to  keep  and  perform  two  verbal  contracts  for  the  sale  of 
wheat,  which  was  to  be  delivered  when  called  for  by  the  vendees 
within  three  months  after  the  sale,  each  of  which  contracts  was  for 
the  sale  of  property  for  the  price  of  $50  and  more,  no  part  of  such 
wheat  being  delivered  at  the  time  of  sale  and  no  part  of  the  pur- 
chase-money being  paid.  These  contracts  were  made  with  Bryden 
and  Harwood,  who  were  members  of  the  corporation ;  and  it  is  fur- 
ther averred  that  these  contracts  were  not,  nor  was  either  of  them, 
made  during  any  session  of  change  of  said  chamber  of  commerce, 
nor  were  they,  nor  either  of  them,  in  any  way  related  to  or  connected 
with  the  affairs  or  business  of  the  corporation,  nor  were  they,  nor 
dither  of  them,  made  upon  the  floor  of  the  chamber  of  said  corpo- 
lation,  but  were  each  of  them  made  after  hours  of  change  and  In 
the  office  of  said  Bryden  and  Harwood,  and  that  each  was  a  mere 
private  matter  and  bargain  between  the  plaintiff  and  said  Bryden 
and  Harwood.  A  by-law  of  the  corporation  is  made  a  part  of  the 
complaint  which  relates  to  the  suspension  and  expulsion  of  mem- 
bers for  misconduct  in  business  affairs,  and  which,  among  other 
things,  makes  it  a  ground  for  expulsion  when  a  member  is  found 
guilty  of  a  failure  to  comply  promptly  with  the  terms  of  any  con- 
tract, either  verbal  or  written.  The  corporation  had  proceeded 
under  this  by-law,  and  was  about  to  suspend  the  plaintiff  on  the 
ground  that  he  had  failed  to  perform  the  verbal  contracts  mentioned 
in  the  complaint,  when  an  injunction  was  granted. 

The  answer  of  the  defendant  gives  a  somewhat  different  account 
of  the  nature  of  the  contract  which  the  plaintiff  refused  to  per- 
form. It  states  that  Bryden  and  HiEirwood  loaned  the  plaintiff  the 
amount  of  wheat  specified,  which  was  to  be  returned  when  called 
for,  that  the  transaction  was  like  in  character  to  those  of  daily 
occurrence  between  members  of  the  corporation  who  are  bona  fide 
dealers  in  wheat,  and  that  it  is  an  essential  condition  of  such  a  oon- 
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t^act  of  lending  and  borrowing  that  the  borrower  has  the  right  on 
call  to  return  the  wheat  borrowed  in  kind,  irrespectlYe  of  the  nuuv 
ket  price  it  might  bear  when  called  for.  The  answer  farther  diowi 
that  the  proceeding#against  the  plaintiff  have  been  conformably  to 
its  charter,  rules  and  by-laws^  which  are  relied  upon  to  sustain  the 
action  taken  or  about  to  be  taken  by  the  defendant  And  it  seems 
to  U8  that  such  charter,  rules  and  by-laws  c<mtain  ample  authority, 
upon  the  facts  disclosed  in  the  complaint,  answer  and  affidavits^  for 
suspending  or  expelling  a  member  who  has  been  found  guilty  of  a 
refusal  to  perform  a  verbal  contract,  even  though  that  contract  was 
void  by  the  statute  of  frauds. 

The  act  of  incorporation  gives  the  defendant  full  authority  to 
establish  such  rules  and  regulations  for  the  management  of  its 
business  and  the  mode  in  which  it  shall  be  transacted  as  it  may 
deem  proper.  Section  4,  chap.  158,  P.  &  L.  Laws,  1868.  It  also 
confers  upon  the  corporation  express  power  to  admit  and  to  suspend 
or  expel  members  as  it  may  see  fit,  in  the  manner  to  be  prescribed  by 
the  rules  and  by-laws.  Section  6.  '^  When  a  corporation  is  duly  organ- 
ized it  has  power  to  make  by-laws  and  expel  members,  though  the 
charter  is  silent  upon  the  subject  If  the  power  is  expressly  granted 
m  general  terms,  it  is  conferred  to  enable  the  corporation  to  accom* 
plish  the  objects  of  its  creation,  and  is  limited  to  such  objects  or  pur* 
poses.  It  appears  to  be  well  settled,  that  when  the  charter  of  a 
corporation  is  silent  upon  the  subject  of  expulsion,  or  grants  the 
power  in  genei*al  terms,  there  are  but  three  legal  causes  of  disfran- 
chisement :  1.  Offenses  of  an  infamous  character  indictable  at  com* 
men  law.  2.  Offepses  against  the  corporator's  duty  to  the  corjK)- 
ration,  as  a  member  of  it  3.  Offenses  compounded  of  the  two.^ 
DowNEB,  J.,  in  the  State  ex  rel  OraAam  v.  7%«  Chamber  of  Oom^ 
merce  of  tJie  City  of  Milwaukee,  20  Wis.  63,  71.  It  is  claimed  on 
the  part  of  the  defendant,  that  the  answer  and  accompanying  affi- 
davits show  that  the  plaintiff  has  been  found  guilty  of  a  violation 
of  his  duty  as  a  member  of  the  corporation,  and  therefore  was  justly 
liable  to  expulsion.  The  by-law  referred  to,  and  made  a  part  of 
the  complaint,  it  is  insisted  is  a  perfectly  reasonable  and  proper 
regulation  to  control  the  conduct  of  the  members  in  basiness  mat- 
ters, and  is  well  calculated  to  promote  the  objects  for  which  such 
organizations  as  the  Chamber  of  Commerce  are  created  to  accom- 
plish. One  of  the  principal  objects  of  the  corporation  undoubtedly 
is  '^to  establish  a  high  moral  standard   in  conducting  busui^ 
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transaotions,  and  to  exercise  somewhat  of  a  control  over  those  who 
^belonged  to  it  in  their  trade  with  each  other,  and  with  strangers. 
It  reaches  a  little  beyond  the  precise  legal  rights  of  its  members  in 
iheir  business  conduct,  subjecting  them  to  a  superrisory  care,  so  far 
as  fair  dealing  is  concerned,  to  which  they  would  not  be  ordinarily 
amenable  in  any  tribunal  known  to  the  liuid.'' 

The  above  remarks,  taken  from  the  opinion  of  the  court  in  the 
case  of  People  ex  reL  ITuitcker  v.  The  New  York  Oommercial  Assth 
eiation^  18  Abb.  Pr.  271-279,  are  so  eminently  correct,  when  applied 
to  the  defendant  corporation,  and  the  purposes  for  which  it  was 
incorporated,  that  we  cannot  do  better  than  cite  them  on  the  ques- 
tions under  consideration.  As  it  appears  to  us  they  contain  all 
that  need  be  said  to  indicate  the  reasonableness  of  the  by-law,  and 
the  right  of  the  corporation  to  adopt  and  enforce  it  in  the  business 
transactions  of  its  members.  See,  also.  The  PeopU  v.  Ohicago  Board 
4>f  Trade,  40  111.  112. 

The  circuit  judge,  in  the  opinion  which  he  delivered  on  the 
motion  to  dissolve  the  injunction,  seemed  to  think  the  decision  in 
Hooker  v.  Kredb  (unreported)  was  decisive  of  this  case,  and  sus- 
tained the  injunction  which  had  been  granted*  This  is  a  misappre- 
hension of  the  doctrine  of  that  case.  There,  an  action  was  brought 
niK)n  a  promissory  note,  the  consideration  of  which  was  a  void 
agreement  under  the  statute  of  frauds.  And  the  court  held  that  a 
purely  void  contract  did  not  constitute  a  sufficient  consideration  for 
the  note  sued  on.  But  the  court  did  not  then  intimate,  nor  do  we 
now  suppose  there  was  any  thing  illegal  or  immoral  in  a  parol  con- 
tract for  the  sale  of  a  thousand  bushels  of  wheat  to  be  delivered  in 
the  future,  where  no  part  of  the  consideration  was  paid,  and  no 
part  of  the  wheat  was  delivered  when  the  contract  was  made.  On 
the  contrary,  we  well  know  there  were  men  who  had  such  a  nice 
sense  of  moral  obligation,  and  who,  in  their  business  transactions, 
were  governed  by  such  high  and  honorable  principles,  that  they 
would  faithfully  perform  such  a  contract  even  though  it  could  not 
be  enforced  against  them  by  an  action  at  law,  and  that  they  were 
universally  commended  for  so  doing.  We  certainly  know  of  no 
rule  of  law  or  principle  of  social  ethics  which  requires  the  courts 
to  denounce  such  strict  mercantile  honor  and  integrity  as  something 
wrong,  and  which  should  not  be  sanctioned  in  any  manner. 

And,  if  it  was  one  of  the  objects  of  the  association  '*  to  person- 
ate  just  and  equitable  principles  in  trade,''  it  is  apparent  that  this 
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end  wonid  be  best  attained  by  raising  the  standard  of  molality 
among  its  members,  in  requiring  tbem  to  perform  all  their  basinen 
engagements,  whether  legally  binding  upon  them  or  not.  Oonse- 
qnently,  we  can  see  no  Talid  objection  to  the  by-law  which  provides 
that,  if  a  member  shall  be  fonnd  gnilty  of  a  failure  to  comply 
promptly  with  the  terms  of  any  contract,  either  verbal  or  written^ 
it  should  constitute  a  good  ground  for  the  suspension  or  expulsion 
of  such  member  from  the  privileges  and  benefits  of  the  corporation. 
There  is  surely  nothing  unreasonable  or  unjust;  nothing  illegal  or 
wrong  in  such  a  by-law.  Nor  do  we  think  there  is  any  ground  for 
laying  that  this  by-law  only  had  reference  to  such  contracts  as  were 
made  during  a  session  of  'change  of  the  chamber  of  commerce,  and 
made  upon  the  floor  of  the  chamber  of  the  corporation.  It  applied 
to  all  his  business  conduct  and  relations  with  the  members  of  the 
association  at  least.  And  the  plaintiff,  after  having  voluntarily 
connected  himself  with  the  association,  is  bound  to  observe  the  rules 
and  regulations  adopted  by  it  to  secure  the  objects  of  its  creation* 
The  cases  referred  to  on  the  brief  of  the  counsel  for  the  defendant^ 
particularly  the  one  in  18  Abb.  and  the  one  in  40  111.,  before  cited^ 
contain  so  full  and  satisfactory  discussions  of  the  law  bearing  upon 
the  questions  before  us,  that  we  feel  relieved  from  the  necessity  of 
any  further  remark. 

By  the  Court. — The  order  of  the  circuit  courts  refusing  to  dis* 
solve  the  injunction,  is  reversed,  and  the  cause  remanded  for  fnrther 
proceedings. 


Walkeb  t.  Egbert,  appellant 

(f9WU.194.) 

PrmninoTff  note$ — fraud  in  procumng  signature  to* 

Ib  an  actum  on  a  promissory  note  by  a  Ixmafide  holder  for  valae  before  inatiir> 
itjr  against  the  maker,  KM,  that  it  Is  a  good  defense,  that  the  signatnra 
of  the  maker  to  such  paper  was  obtained  by  fraud  as  to  the  character  of 
the  paper  itself,  and  that  the  maker  was  ignorant  of  sach  character,  and 
had  no  intention  of  signing  it  and  was  guilty  of  no  negligence  in  affixing  bis 
signature,  or  in  not  ascertaining  the  character  of  the  instrument  (5w  naU^ 
p.  664.) 
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FLAUsrnjfv  sued  on  a  promiBsory  note  as  holder  for  fall  yalae, 
before  maturity*  Defendant  answered  that  he  was  a  Germany  and 
unable  to  read  or  write  English ;  that  the  payees  of  the  supposed 
note  procured  his  signature  thereto,  by  fScdsely  and  firaudulently 
representing  to  him  that  the  paper  which  they  wished  him  to  sign 
was  a  contract  appointing  him  agent  for  the  sale  of  a  certain 
patented  machine,  regulating  his  percentage  of  profits  on  his  sales, 
and  embracing  terms  therefor,  verbally  agreed  upon  between  them ; 
and  that  he,  believing  it  to  be  so,  signed  iL 

On  the  trial  defendant  o£fered  to  prove  these  allegations,  which 
evidence,  being  objected  to  by  the  plaintiff  was  excluded  by  the 
court,  and  a  verdict  directed  for  the  plaintiflL  Defendant  appeals 
from  the  judgments 

Ooleman  d  Thorp,  fixr  appellant. 

OiUetf  PUr  d  Bass,  for  respondents. 

Dixoxr,  0.  J.  The  defendant,  having  properly  alleged  the  same 
facts  in  his  answer,  offered  evidence  and  proposed  to  prove  by  him* 
■elf  as  a  witness  on  the  stand,  that  at  the  time  he  signed  the  sup- 
posed note  in  suit,  he  was  unable  to  read  or  write  the  English 
language;  that  when  he  signed  the  same,  it  was  represented  to  him 
as,  and  he  believed  it  was,  a  certain  contract  of  an  entirely  differ- 
eat  character,  which  contract  he  also  offered  to  produce  in  evidence ; 
that  the  contract  offered  to  be  produced  was  a  contract  appointing 
him,  defendant,  agent  to  sell  a  certain  patent  right,  and  no  other  or 
different  contract,  and  not  the  note  in  question ;  and  that  the  sup- 
posed note  was  never  delivered  by  the  defendant  to  any  one.  It  was 
at  the  same  time  stated  that  the  defendant  did  not  claim  to  prove 
that  the  plaintiff  did  not  purchase  the  supposed  note  before  matur- 
ity and  for  value.  To  this  evidence  the  plaintiff  objected,  and  the 
objection  was  sustained  by  the  court,  and  the  evidence  excluded,  to 
which  the  defendant  excepted ;  and  this  presents  the  only  question. 

We  think  it  was  error  to  reject  the  testimony.  The  two  cases 
eited  by  counsel  for  the  defendant  {Foster  v.  McKinnan,  L.  B.,  4 
0.  P.  704,  and  Whitney  v.  Snyder,  2  Lans.  477),  are  very  clear  and 
explicit  upon  the  point,  and  demonstrate,  as  it  seems  to  us,  beyond 
any  rational  doubt,  the  invalidity  of  such  paper,  even  in  the  hands 
of  a  holder  for  value,  before  maturity,  without  notice.    The  par^ 
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If  hose  signatnre  to  snch  pftper  is  obtained  iy  fraud  as  to  the  eharader 
of  the  paper  itself^  who  is  ignonmt  of  snch  character,  and  has  no^ 
intention  of  signing  it»  and  who  is  guilty  of  no  negligence  in  affiz*^ 
ing  his  signature,  or  in  not  ascertaining  the  character  of  the  instm- 
menty  is  no  more  bound  by  it  than  if  it  were  a  total  forgery,  ine 
signature  included. 

The  reasoning  of  the  above  cases  is  entirely  satisfactory  and  con- 
clusiye  upon  this  point.  The  inquiry  in  such  cases  goes  back  of 
all  questions  of  negotiability,  or  of  the  transfer  of  the  supposed  • 
paper  to  a  purchaser  for  ralue  before  maturity  and  without  notice. 
It  challenges  the  origin  or  existence  of  the  paper  itself;  and  the  ^ 
proposition  is,  to  show  that  it  is  not  in  law  or  in  fact  what  it  pur- 
ports to  be,  namely,  the  promissory  note  of  the  supposed  maker. 
For  the  purpose  of  setting  on  foot  or  pursuing  this  inquiry,  it  ia 
immaterial  that  the  supposed  instrument  is  negotiable  in  form,  or 
that  it  may  have  passed  to  the  hands  of  a  bona  fids  holder  for  ralue. 
Negotiability  in  such  cases  pre-supposes  the  existence  of  the  instru* 
ment  as  having  been  made  by  the  party  whose  name  is  subscribed ; 
for,  until  it  has  been  so  made  and  has  such  actual  legri  existence,  it 
is  absurd  to  talk  about  a  negotiation,  or  transfer,  or  bona  fide  holder 
of  it  within  the  meaning  of  the  law  merchant  That  which  in  con- 
templation of  law,  never  existed  as  a  negotiable  instrument,  cannot 
be  held  to  be  such ;  and  to  say  that  it  is,  and  has  the  qualities  of 
negotiability,  because  it  assumes  the  form  of  that  kind  of  paper, 
and  thus  to  shut  out  all  inquiry  into  its  existence,  or  whether  it  ia 
really  and  truly  what  it  purports  to  be,  is  petitio  prineipii  —  beg- 
ging the  question  altogether.  It  is,  to  use  a  homely  phrase,  putting 
the  cart  before  the  horse,  and  reversing  the  true  order  of  reasoning, 
or  rather  preventing  all  correct  reasoning  and  investigation,  by 
assuming  the  truth  of  the  conclusion,  and  so  precluding  any  inquiry 
into  the  antecedent  fact  or  premise,  which  is  the  first  point  to  be 
inquired  of  and  ascertained.  For  the  purposes  of  this  first  inquiry, 
which  must  be  always  open  when  the  objection  is  raised,  it  is  imma- 
terial what  may  be  the  nature  of  the  supposed  instrument,  whether* 
negotiable  or  not,  or  whether  transferred  or  negotiated,  or  to  whom 
or  in  what  manner  or  for  what  consideration  or  value  paid  by  the 
holder.  It  must  always  be  competent  for  the  party  proposed  to  be 
charged  upon  any  written  instrument,  to  show  that  it  is  not  hia 
instrument  or  obligation.  The  principle  is  the  same  as  where 
instmments  are  made  by  persons  having  no  capacity  to  make  hind- 
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ing  oontraots ;  as,  by  infiuits,  married  women^  or  inaace  personi ; 
or  where  they  are  void  for  other  oaose,  as,  for  nsary ;  or  where  they 
are  ezecnted  as  by  an  agent,  but  without  authority  to  bind  the  sap- 
posed  principaL  In  these  and  all  like  cases,  no  additional  validiiy 
is  given  to  the  instmments  by  patting  them  in  the  form  of  nego- 
tiable  paper.  See  Ve&der  v.  Town  of  Lima,  19  Wis.  297  to  299,  and 
aothorities  there  cited.     See,  also,  Thomas  v.  Watkins,  16  Wis.  549. 

And  identical  in  principle,  also,  are  those  oases  ander  the  registry 
laws,  where  the  bona  fide  purchaser  for  valae  of  land  has  been  held 
not  to  be  protected  when  the  recorded  deed  under  which  he  pur* 
chased  and  claims,  turns  out  to  have  been  procured  by  fhrnd  as  to 
the  signature,  or  purloined  or  stolen,  or  was  a  forgery,  and  the  like. 
See  J?tw^«  V.  Agnes,  4  Wis.  343,  and  the  remarks  of  this  courts  ppi 
351-353,  inclusive. 

In  the  case  first  above  cited,  the  defendant  was  induced  to  put 
his  name  upon  the  back  of  a  biU  of  exchange  by  the  fhradulent 
representation  of  the  acceptor,  that  he  was  signing  a  guaranty.  In 
an  action  against  him  as  indorser,  at  the  suit  of  a  bona  fide  holder 
for  value,  the  Lord  Chief  Justice  Boyillb  directed  the  jury  that, 
**  If  the  defendant's  signature  to  the  document  was  obtained  upon 
»  fraudulent  representation  that  it  was  a  guaranty,  and  the  defend* 
ant  signed  it  without  knowing  that  it  was  a  bill,  and  under  the 
belief  that  it  was  a  guaranty,  and  if  he  was  not  guilty  of  any  negli- 
gence in  BO  signing  the  paper,  he  was  entitled  to  the  verdict ;  and 
this  direction-  was  held  proper.  In  delivering  the  judgment  of  the 
court  upon  a  rule  nisi  for  a  new  trial,  BtIiBB,  J.,  said  :  **  The  case 
presented  by  the  defendant  is,  that  he  never  made  the  contract 
declared  on ;  that  he  never  saw  the  face  of  the  bill ;  that  the  pur- 
jk>rt  of  the  contract  was  fraudulently  misdescribed  to  him ;  that  when 
he  signed  one  thing,  he  was  told  and  believed  he  was  signing  another 
and  an  entirely  difTerent  thing ;  and  that  his  mind  never  went  with 
his  act" 

**  It  seems  plain  on  principle  and  on  authority,  that  if  a  blind 
man,  or  a  man  who  cannot  read,  or  for  some  reason  (not  implying 
negligence)  forbears  to  read,  has  a  written  contract  fidsely  read 
over  to  him,  the  reader  misreading  to  such  a  degree  that  the  written 
contract  is  of  a  nature  altogether  difTerent  from  the  contract  pre- 
tended to  be  read  from  the  paper,  which  the  blind  or  illiterate  man 
afterward  signs,  then,  at  least,  if  there  be  no  negligence,  the  signa« 
tore  so  obtained  is  of  no  force ;  and  it  is  invalid,  not  merely  on  the 
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groand  of  fraud,  where  fraud  ezists,  but  on  the  ground  that  the 
mind  of  the  signer  did  not  accompany  the  signature;  in  other 
words,  that  he  never  intended  to  sign,  and  therefore,  in  oontempla- 
tion  of  law,  neyer  did  sign  the  contract  to  which  his  name  is  i^ 
peiided."  And  again,  after  remarking  the  distinction  between  the 
case  under  consideration  and  those  where  a  party  lias  written  hii 
name  upon  a  blank  piece  of  paper,  intending  that  it  should  after- 
ward be  filled  up,  and  it  is  improperly  so  filled,  or  for  a  larger  sum, 
or  where  he  has  written  his  name  upon  the  back  or  across  the  tuoe 
of  a  blank  billnstamp,  as  indorser  or  acceptor,  and  that  has  been 
fraudulently  or  improperly  filled,  or  in  short,  where,  under  any  dr- 
cumstanoes,  the  party  has  Toluntarily  affixed  his  signature  to  com- 
mercial paper,  kfwmng  what  he  wm  doing^  and  intending  the  same 
to  be  put  in  circulation  ae  a  negotiable  security,  and  after  also  show- 
ing that  in  all  such  cases  the  party  so  signing  will  be  liable  for  the 
full  amount  of  the  note  or  bill,  when  it  has  once  passed  into  the 
hands  of  an  innocent  indorsee  or  holder,  for  value  before  maturity 
and  that  such  is  the  limit  of  the  protection  aflCbrded  to  such  an  in- 
dorsee or  holder,  the  learned  judge  proceeded : 

^'  But,  in  the  case  now  under  consideration,  the  defendant,  accord- 
ing to  the  evidence,  if  believed,  and  the  finding  of  the  jury,  never 
intended  to  indorse  a  bill  of  exchange  at  all,  but  intended  to  sign  a 
contract  of  an  entirely  diflbrent  nature.  It  was  not  his  design,  and 
if  he  were  guilty  of  no  negligence,  it  was  not  even  his  fault,  that  the 
instrument  he  signed  turned  out  to  bo  a  bill  of  exchange.  It  was 
as  if  he  had  written  his  name  on  a  sheet  of  paper  for  the  purpose  ot 
franking  a  letter,  or  in  a  lady's  album,  or  an  order  for  admission  to 
Temple  Church,  or  on  the  fiy-leaf  of  a  book,  and  there  had  already 
been,  without  his  knowledge,  a  bill  of  exchange  or  a  promissory 
note  payable  to  order  inscribed  on  the  other  side  of  the  paper.  To 
make  the  case  clearer,  suppose  the  bill  or  note  on  the  other  side  ot 
the  pax>er  in  each  of  these  cases  to  be  written  at  a  time  subsequent 
to  the  signature,  then  the  fraudulent  misapplication  of  that  genuine 
signature  to  a  different  purpose  would  have  been  a  counterfeit  alter- 
ation of  a  writing  with  intent  to  defraud,  and  would  therefore  have 
amounted  to  a  forgery.  In  that  case  the  signer  would  not  have  been 
bound  by  his  signature,  for  two  reasons — first,  that  he  never  in  fact 
signed  the  writing  declared  on ;  and,  secondly,  that  he  never  in- 
tended to  sign  any  such  contract" 

''  In  the  present  case,  the  first  reason  does  not  apply,  but  the 
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teoond  does  apply.  The  defendant  never  intended  to  sign  that  con« 
iraot>  or  any  saoh  contract  He  never  intended  to  pnt  his  name  to 
any  instmment  that  then  was,  or  thereafter  might,  become  negoti- 
^le.  He  was  deceived,  not  merely  as  to  the  legal  effect,  bat  as  to 
the  (idiMl  contents  of  the  instrument 

The  other  case  first  above  cited,  Whitney  v.  Snyder,  was  in  all 
respects  like  the  present,  a  suit  npon  a  promissory  note  by  the  pnr- 
-chaser  before  maturity,  for  valne,  against  the  maker;  and  the  facts 
offered  to  be  proved  in  defense  were  the  same  as  here ;  and  it  was 
held  that  the  evidence  should  have  been  admitted. 

In  Nance  v.  Larey,  5  Ala.  370,  it  was  held  that  where  one  writes 
his  name  on  a  blank  piece  of  paper,  of  which  another  takes  posses- 
sion toithout  authority  therefor,  and  writes  a  promissory  note  above 
the  signature,  which  he  negotiates  to  a  third  person,  who  is  ignorant 
of  the  circumstances,  the  former  is  not  liable  as  the  maker  of  the 
note  to  the  holder.  In  that  case  the  note  was  written  over  the  sig- 
nature by  one  Langford,  and  by  him  negotiated  to  the  plaintiff  in 
the  action,  who  sued  the  defendant  as  maker.  Gollibb,  G.  J.,  said: 
"  The  making  of  the  note  by  Langford  was  not  a  mere  fraud  upon 
the  defendant;  it  was  something  more.  It  was  quite  as  much  a 
forgery  as  if  he  had  found  the  blank,  or  purloined  it  from  the  de- 
fendant's possession.  If  a  recovery  were  allowed  upon  such  a  state 
of  facts,  then  every  one  who  ever  indulges  in  the  idle  habit  of  writ- 
ing his  name  for  mere  pastime,  or  leaves  sufficient  space  between  a 
title  and  his  subscription,  might  be  made  a  bankrupt  by  having 
promises  to  pay  money  written  over  his  signature*  Such  a  decision 
would  be  alarming  to  the  community,  has  no  warrant  in  law,  and 
cannot  receive  our  sanction."  i 

And  in  Putnam  v.  Sullivan,  4  Mass.  54^  Ghief  Justice  Parsoks 
laid:  ''The  counsel  for  the  defendants  agree  that,  generally,  an  in- 
dorsement obtained  by  fraud  will  hold  the  indorsers  according  to 
the  terms  of  it,  but  they  make  a  distinction  between  the  cases, 
where  the  indorser,  through  fraudulent  pretenses,  has  been  induced 
to  indorse  the  note  he  is  called  on  to  pay,  and  where  he  never  ifi- 
Unded  to  indorse  a  note  of  that  description,  but  a  different  note  and 
for  a  different  purpose.  Perhaps  there  may  be  cases  in  which  this 
distinction  ought  to  prevail.  As,  if  a  blind  man  had  a  note  falsely 
and  fraudulently  read  to  him,  and  he  indorsed  it,  supposing  it  to  be 
the  note  read  to  him.  But  we  are  satisfied  that  an  indorser  cannot 
avail  himself  of  this  distinction,  but  in  cases  where  he  is  not 
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chargeable  withi  any  laches  or  neglect,  or  misplaced  ponfidenoe  ia 
others.''    See  also  1  Pars,  on  Notes  and  Bills,  110  to  114,  and 
dted  in  notes. 

The  judgment  below  must  be  reyersed,  and  a  v&nir9  d$ 
awarded. 

It  is  80  ardmr§tL 

NoiB.'-Th«  ImportoDoe  of  the  qacsUon  proaantad  In  thto  oaM,  and  th«  nnaU  nombir 
of  direct  adjudioatloos  to  be  found,  seem  to  Justtit  us  In  referring  to  lome  additional 
anthoritlee,  the  reports  of  whioh  have  coma  to  hand  since  the  foresolng  opinion  was 
written.  In  Tayfar  t.  AtcMnaonj  64  III.  IM  (6  Am.  Bep.  113),  the  transaction  was  of  tha 
Tory  same  kind  as  In  our  own  case,  and  the  same  rule  of  law  was  applied  by  the 
court.  It  Is  a  decision  fully  in  point.  WdU  v.  Pomeroyj  SD  Mich.  4M  (4  Am.  Bep.  896), 
and  Burton  t.  HtMitinoton,  21  Mich.  415  (4  Am.  Bep.  407),  are  also  stronsly  analogous 
eases,  which  fully  sanction  the  principle.  The  case  of  I>Miglat  t.  Jfottlngt.  SB  Iowa,  |B6 
(4  Am.  Bep.  288),  which  at  first  siffht  miid>t  seem  to  be  in  conflict,  is  in  reality  not  so, 
since,  upon  the  facts  stated  in  the  answer,  or  assumed  by  the  court,  the  aliased 
maker  of  the  note  was  guilty  of  **  culpable  carelessness*'  and  **groaa  negligence'*  In 
haying  affixed  his  signature  to  the  instrument.  And  such  also  was  the  ground  of 
decision  In  Oamard  ▼.  Hciddan,  87  Penn.  St.  83  (6  Am.  Bep.  412).  Sea  also  OaXkbu  t. 
IfhWer,  SB  Iowa,  486  a  Am.  Bap.  280.  BlZOliiaJ. 

8aa»  alao,  Oitim  t.  lAnaimnh  T  Am.  Bap.  iRO,  and  note. — ! 


Bomujx,  appellant,  y.  Yak  Kubut. 

(28  Wis.20B.) 
HdbOUjf  of  aeeommadation  indar$er. 

In  aa  action  on  a  pzomisaoiy  note  by  an  indorsee  against  the  Indoner,  defend- 
ant pioTed  that  the  note  was  indorsed  for  the  acoommodation  of  the  maker 
to  take  np  another  note,  which  the  defendant  had  indorsed  for  him ;  that 
the  maker  did  not  so  use  it,  bat  deposited  it  in  a  drawer,  intending  to  destroj 
it ;  that  plaintiff,  by  her  agent,  took  it  from  the  drawer  without  aathoritj 
and  afterward  retained  it,  with  the  aoqaieaoence  of  the  maker,  as  seenritj 
lor  other  notes  against  him,  and  that  no  one  ever  recelTed  any  oonaldenitlon 
ft  r  the  note  in  suit.    HM,  that  this  was  a  good  defense. 

Thb  action  was  against  the  defendant  as  indorser  of  a  promissory 
ncta^  made  by  one  Goffeen,  payable  to  order  of  defendant^  of  which 
pl.a.tiff  claimed  to  be  legal  owner  and  holder.  Defendant  alleged 
ibat  he  indorsed  the  note  for  the  maker  as  security  for  other  notes' 
and  that  the  other  notes  had  been  paid,  bnt  denied  that  the  said 
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Bote  was  erer  deliyered  to  plaintiff,  or  that  she  is  the  lawful 
holder  or  owner  thereof;  that  the  husband  of  plaintiff,  as  her  agents 
obtained  possession  of  it  by  firand,  and  without  the  knowledge  or 
eonsent  of  either  maker  or  defendant;  and  that  plaintiff  held  snoh 
note  as  collateral  security  for  other  notes,  which  had  been  paid.  On 
the  trial  plaintiff  objected  to  any  eyidenoe  in  support  of  that  part 
of  the  answer  which  all^^ed  new  matter,  claiming  that  the  facts 
therein  charged  did  not  constitute  a  defense,  which  was  overruled,. 
Defendant  introduced  testimony  tending  to  prove  substantially  tho 
allegations  of  the  answer.  Plaintiff  also  excited  to  the  charge  of 
the  judge,  and  to  his  refusal  to  charge.  A  verdict  having  been 
rendered  for  defendant,  plaintiff  appeals  from  the  judgment. 

A,  Jf.  Blair^  for  appellant 

D.  W.  O.  PrUiif  for  respondent 

DixoK,  0.  J.  [after  deciding  some  questions  of  praotice.) 
There  was  no  error  in  the  charge  of  the  court  to  the  jury,  nor  in 
the  refusal  to  give  special  instructions  asked  by  the  plaintiff  There 
was  evidence  tending  to  show  that  the  accommodation  indorsement 
was  made  by  the  defendant  for  a  special  purpose,  and  that  the  paper 
had  been  diverted  by  delivery  to  the  plaintiff.  Where  such  is  the 
nature  of  the  indorsement,  and  the  note  has  been  negotiated  by  the 
maker  in  violation  of  the  agreement  between  him  and  the  indorser, 
the  settled  rule  of  law  seems  to  be,  that  the  holder  cannot  recover 
against  such  indorser,  unless  he  received  the  note  in  good  faith  and 
for  a  valuable  consideration,  and  without  notice  of  the  agreement 
Small  V.  Smith,  2  Denio,  583 ;  Palmer  v.  RichardSy  1  Eug.  Law  & 
Eq.  529;  Edw.  on  Bills  &  Prom.  Notes,  316,  317.  There  was 
also  evidence  tending  to  show  that  the  plaintiff  received  the  note 
without  knowledge  of  the  particular  purpose  for  which  it  was 
indorsed.  But  the  court  below  withheld  the  consideration  of  both 
these  questions  from  the  jury,  by  treating  the  case  and  charging  the 
jury  as  if  it  were  an  unrestricted  accommodation  indorsement, 
which  was  more  favorable  to  the  plaintiff  than  a  strict  application 
of  the  law  to  the  facts  proved,  or  which  the  evidence  tended  to 
prove,  would  have  justified,  in  case  the  jury  had  found  a  verdict  in 
&vor  of  the  plaintiff  It  removed  all  obstacles  in  the  way  of  a 
recovery  growing  out  of  the  restricted  character  or  particular  par- 
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pose  of  the  indoraemexit^  and  out  of  the  maimer  in  which  it  wai 
-claimed  the  plaintiff  obtained  poBsession  of  the  note.  Believed  of 
these  objections,  the  cause  was  submitted  as  if  it  was  an  indonement 
without  limitation,  or  one  which  the  maker  of  the  note  was  at  litn 
-ertf  to  make  use  of  or  negotiate  for  his  own  benefit  or  advantage  in 
any  manner  he  saw  fit  The  court  charged  the  jury:  *^If  the  jury 
find  the  note  was  taken  by  the  plaintiff  to  secure  a  precedent  deb^ 
and  nothing  was  paid  at  Uie  time,  nor  the  original  debt  in  any  way 
discharged,  and  that  the  defendant  is  an  accommodation  indorser, 
then  the  plaintiff  cannot  recover/' 

An  examination  of  the  testimony  on.  the  part  of  the  plaintiff 
which  was  that  of  her  husband,  who  acted  as  her  agent  in  the 
transaction,  and  which  would  seem  to  be  fully  reported,  &ils  to  dis- 
close any  evidence  on  her  part,  proving  or  tending  to  prove  that 
the  precedent  debt  or  any  part  of  it  was  discharged,  or  that  there 
was  any  stipulation,  express  or  implied,  of  further  time  to  }>ay  it,  or 
any  change  of  securities,  or  any  new  liabilities  assumed  or  present 
rights  relinquished,  or,  in  short,  that  there  was  any  consideration 
whatever,  given  or  received,  for  the  transfer  of  the  note,  except  the 
pre-existing  debt,  with  respect  to  which  the  parties  remained  in  the 
same  situation  as  before,  save  only  such  additional  rights  or  security 
as  the  plaintiff  may  have  acquiied  by  the  transfer.  It  is  true  the 
witness  spoke  of  some  money  loaned  to  Goffeen,  the  maker,  at  the 
time,  and  for  the  security  of  which  the  note  in  suit  was  delivered; 
but  the  jury,  under  the  instruction,  must  have  found  the  contraiy. 
The  receipt  given  for  the  note  in  suit  at  the  time  it  was  transferred, 
together  with  the  promissory  notes  for  the  security  of  which  the 
transfer  was  made  as  claimed  by  the  plaintiff,  all  of  which  were 
given  in  evidence  by  her,  tended  very  strongly  to  show  that  there 
was  no  new  loan  or  advance  of  money  at  the  time.  The  two  notes 
bore  date  prior  to  the  date  of  the  receipt,  and  the  receipt  stated  the 
note  in  suit,  '^received ''  from  the  maker,  was  ^*  taken  as  security  on 
what  he  had  previously  borrowed  of  me/* 

Kow,  in  view  of  the  evidence  or  the  facts  which  it  tended  to 
prove,  it  seems  very  clear  to  us  the  law  of  the  case,  except  in  the 
particulars  where  the  plaintiff  was  too  greatly  favored,  was  cop* 
rectly  stated  and  given  to  the  jury  in  the  foregoing  instruction.  It 
is  true  there  are  occasional  dicta  to  be  found  in  the  books,  and  per- 
haps one  or  two  exceptional  decisions,  to  the  effect  that  the  mar» 
deposit  or  pledge  of  accommodation  paper  as  collateral  peourity  for 
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a  pre-existing- debt  constitates  the  pledgee  or  creditor  a  dona /cb' 
holder  for  value  of  the  paper,  within  the  meaning  and  policy  of  the 
commercial  law.  Sach  are  the  dicta  in  RolNrins  y.  Iiiehar<han,  fi 
Bofiw.  263 ;  Cols  v.  Saulhaugh,  48  Barb.  105 ;  and  in  Laihrop  y. 
Morris,  5  Sandf.  0.  •  And  rach  eeems  to  haye  been  the  point  decided 
in  De  Zang  y.  Fgfey  1  Bosw.  835.  The  case  of  Orandin  y.  Le  Roy^ 
2  Paige,  509,  is  so  imperfectly  reported  that  we  are  not  informed 
what  the  particular  facte  in  relation  to  the  transfer  were,  or  whether 
there  was  any  new  consideration  moving  between  the  parties  at  the 
time,  but  from  our  knowledge  of  the  views  of  Ohancellor  WaIi- 
WOBTH  as  to  the  question,  expressed  by  him  in  Bialker  v.  McDondUL 
6  Hill,  93,  and  other  cases,  we  must  presume  that  there  was  some 
statement  in  the  answer  or  other  evidence  of  such  consideration. 
Aside  from  the  support  supposed  to  be  given  to  the  proposition  by 
these  cases,  we  know  of  no  adjudications  or  authority  sustaining  it. 
On  the  contrary,  the  strong  and  almost  unbroken  current  of 
authority,  in  New  York  as  well  as  elsewhere,  seems  to  be  directly 
against  it  And  we  think  the  decided  weight  of  reason  favors  the^ 
.same  conclusion.  Roxborcmgh  v.  Messick,  2  Ohio  St  448;  Bram^ 
hall  V.  Beckett,  31  Me.  205 ;  Jennees  v.  Bean,  10  N.  H.  266 ;'  Wil 
liams  V.  Little,  11  id.  66 ;  Prentice  v.  Zane,  2  Oratt  262 ;  Fetrie  v. 
Clark,  11  S.  4  B-  377;  Kirkpatricky.  Muirhead,  16  Penn.  St  117; 
Kimbro  v.  Lytle,  10  Yerg.  417,  428 ;  Brooks  v.  Whitson,  7  Smedea 
ft  Marsh.  513 ;  Chicopee  Bank  v.  Chapin,  8  Meta  40 ;  Tfiompson  v. 
Shepard,  12  id.  311 ;  Washington  Bank  v.  Lewis,  2  Pick.  32 ;  Brush 
V.  Scribner,  11  Conn.  388 ;  Smith  v.  Babcock,  2  Wood  ft  Minot,  288 ; 
Bay  V.  Coddington,  5  Johns.  Oh.  54;  Coddington  v.  Bay,  20  John8» 
637 ;  9  Wend.  170 ;  10  id.  85 ;  12  id.  593 ;  13  id.  65 ;  21  id.  499 ;  24 
id.  115 ;  1  HiU,  513 ;  2  id.  301 ;  39  Barb.  577 ;  49  id.  542. 

Of  the  cases  thus  referred  to,  the  two  first  will  be  found  particu- 
larly valuable  and  interesting  discussions  of  the  questions,  and  in 
which  the  authorities  are  numerously  collected  and  examined* 
They  resulted  in  laying  down  what  we  regard  as  two  clearly  correct 
propositions  of  law,  which,  as  stated  in  the  first,  are  as  follows: 

1.  When  the  note  of  a  third  person  is  transferred,  bona  fids^ 
before  due,  as  collateral  security,  and  for  value,  such  as  in  consider- 
ation of  a  loan,  or  advancement,  or  a  stipulation,  express  or  implied^ 
of  further  time  to  pay  a  pre-existing  debt,  or  the  like,  the  holder  of 
such  collateral  will  be  protected  from  infirmities  affecting  the  in*^ 
strument  before  it  was  thus  transferred. 
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2.  But  when  a  debt  is  created,  without  any  stipolation  for  fiurtha 
flecurit J,  and  the  debtor  afterward,  without  any  obligation  to  do  so, 
Tolnntarily  transfers  a  negotiable  instrument  to  secure  the  pre- 
existing debt>  and  both  parties  are  left,  in  respect  to  the  pre-exist* 
ing  debt,  in  statu  quo,  no  new  consideration,  stipulation  for  delay, 
or  credit  being  given,  or  right  parted  with  by  the  creditor,  he  is  not 
the  holder  of  the  collateral  for  value,  in  the  usual  oourse  of  trade, 
and  receives  it  subject  to  all  the  equities  existing  against  it,  at  the 
time  of  the  transfer. 

The  present  case,  according  to  the  facts  proved,  or  so  far  as  there 
was  any  evidence  tending  to  prove  them,  fell  clearly  within  the 
principle  of  the  second  proposition.  The  jury  having  found  there 
was  no  money  borrowed  by  the  debtor  at  the  time  of  the  transfer, 
there  was  then  no  new  consideration  of  any  kind,  unless  it  might 
be  said  the  consideration  of  forbearance  on  the  part  of  the  plaintiff, 
for  which  there  was  not  the  slightest  evidence  of  any  express  agree- 
ment or  stipulation.  An  implied  agreement  to  that  effect  might 
possibly  be  shown  by  circumstances,  as  when  the  creditor  is  press* 
ing  his  debtor  for  payment  or  security,  and  upon  the  transfer  being 
made,  grants  him  indulgence  or  forbears  to  urge  his  demand  on 
account  of  it ;  but  no  such  facts  were  shown  in  this  case.  De  Zang 
V.  Ft/fe,  supruy  was  such  a  case.  In  Atkinson  v.  Brooks,  26  Vt. 
569,  the  court  seem  to  have  held  that  forbearance,  or  an  agreement 
for  extension  or  delay  of  time  of  payment  of  a  debt  past  due,  is  to 
be  implied  from  the  mere  fact  of  the  transfer  of  the  collateraL 
This  seems  to  us  to  be  going  very  far ;  and  if  any  thing  short  of  an 
express  stipulation,  valid  in  law,  extending  the  time,  is  to  be  held 
sufficient  to  constitute  the  creditor  a  bona  fide  holder  for  value,  it 
would  seem  that  it  should  only  be  where  the  proof  of  other  facts 
and  circumstances  is  so  clear  as  to  leave  no  doubt  as  to  the  under* 
standing  and  intention  of  the  parties.  But  upon  these  points  we 
forbear  to  express  any  opinion  further  than  that  the  mere  transf^ 
of  the  collateral  raises  no  presumption  of  a  stipulation  for  further 
time  to  pay  a  pre-existing  debt,  which  will  operate  to  defeat  the 
equities  of  the  maker  or  indorser,  as  the  same  existed  before  the 
transfer  was  made;  which  is  all  it  is  necessary  to  decide  in  this 


Th?  decisions  of  this  court,  so  far  as  any  have  been  made  bearing 
uvoc  the  question  under  consideration,  are  quite  in  harmony  with 
the  views  thus  expressed.     Cook  v.  ffelms,  5  Wis.  107 ;  JenJkins  v. 
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Sehauby  U  icL  3 ;  Stevens  t.  Oampbell,  18  id.  375 ;  Sehu/ddi  r. 
Peaeef  16  id.  660.  Of  these  oases,  Jenkins  t.  Schatib  may  be  said 
to  be  folly  in  pointy  and  direotly  to  sanction  the  instmction  of  the 
conrt  below,  which  we  have  been  considering. 

The  other  instmotions  require  a  passing  notice.  In  view  of  the 
flM^ts  in  eyidenoe  before  the  conrt  and  jnry,  we  understand  the  first 
instmction  to  signify  the  same  as  if  the  court  had  said  that  the 
taking  and  holding  of  the  note  merely  as  collateral  security  for  a 
precedent  debt  would  not  make  the  plaintiff  a  bona  fide  holder  for 
yalue. 

And  the  last  instruction  or  point  charged,  we  understand  also  to 
have  been  given  and  receiyed  subject  to  the  qualification,  or  fact 
to  be  found  by  the  jury  according  to  the  preyious  instructions,  that 
the  defendant  was  an  accommodation  indorser  of  the  note.  That 
was  a  fact  about  which  there  was  in  reality  no  dispute  and  no  con- 
flict of  eyidenoe ;  and  it  is  yery  obyious  the  jury  must  have  under^ 
stood  that  it  was  upon  that  hypothesis  only,  or  in  case  they  so 
found,  that  their  yerdict  should  be  for  the  defendant  upon  tiieir 
also  finding  the  other  fitcts  submitted  in  that  instruction. 

Judgment  qffimMd^ 


Ha£L  t.  Fdtoh,  administrator,  appeDanl 

(»wta.sn.) 

Omiirati  for  mfnUoee  rendered  0f  near  of  Mk 

Plaintiff  fsslded  with  her  brother  for  many  years,  belog  supported  and  eued 
for  bj  him  daring  that  time  m  a  member  of  liis  own  family,  and  after  his 
death  saed  his  administrator,  for  servioes  rendered  b/  her  for  her  brother 
while  she  BO  liyed  with  him.  HdA,  tliat  the  presumption  created  by  the 
near  kinship  of  plaintiff  and  deceased  that  no  payment  was  intended  foi 
such  senrioes,  ooold  only  be  oyeroome  by  dear  and  satisfactory  proof  of  aa 
express  contract  to  pay  lor  them. 

Plaiktipf,  in  September,  1868^  presented  a  daim  amounting  t(. 
oyer  $2,000,  to  the  commissioners,  against  the  estate  of  her  deceased 
brother,  for  seryices  as  housekeeper,  eta 
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The  administrator  dispated  the  bill  on  the  ground,  among  others 
that  during  the  time  she  lived  with  deceased  he  boarded  her  and 
her  daughter  and  provided  them  with  a  home,  fed  and  took  care  of 
her  stock,  and  supplied  her  with  many  necessaries  of  life.  Th# 
commissioners  rejected  the  claim,  and  plaintiff  appealed  to  the 
circuit  court,  where  she  obtained  judgment  for  t300,  fix)m  which 
the  administrator  appeals.  The  ftcts  are  very  AiUy  stated  in  the 
opinion. 

L.  B.  Cdswett,  for  appellant 

Weymouth  d  Porter,  and  O.  W.  Surehard,  for  respondent 

Dixon,  0.  J.  We  must  say  in  this  case,  as  we  said  in  another 
involving  much  the  same  question  {Kaye  v.  Orawford,  22  Wis.  822),. 
that  the  verdict  should  have  been  for  the  defendant  The  testimony 
fails  entirely  to  show  that  the  services  for  which  the  claimant  seeka 
to  charge  the  estate  were  rendered  in  pursuance  of  any  agreement 
or  understanding  that  they  were  to  be  paid  for  by  the  intestate  in 
his  life-time,  or  out  of  his  property  after  his  decease.  The  facta 
present  but  the  common  case  where  one  near  of  kin  has  given  to 
another,  who  was  dependent  and  destitute,  the  privileges  of  a  home, 
and  provided  the  necessaries  and  ordinary  comforts  of  life,  in  sick- 
ness as  well  as  in  health,  according  to  his  situation  and  circumstan- 
ces, upon  the  presumed  consideration  of  the  services  to  be  rendered 
by  such  other,  as  well  as  in  consideration  of  the  ties  of  relationship- 
and  good  will  existing  between  the  parties.  The  deceased  and 
claimant  were  brother  and  sister.  The  deceased  was  never  married,, 
but  died  a  bachelor,  in  the  month  of  February,  1868,  at  the  age  of 
fifty-five.  From  the  year  1840,  and  for  some  time  prior  thereto,  to- 
the  time  of  his  death,  he  was  a  farmer,  residing  and  keeping  house 
upon  his  farm  of  160  acres  of  land  in  Jefferson  county. 

In  the  latter  part  of  the  year  1840,  his  father  and  mother,  brothers 
and  sisters,  including  the  claimant,  came  to  reside  with  him  in  his^ 
house  upon  the  farm,  and  so  continued  to  reside  until  the  death  of 
his  mother  in  1845.  His  house  was  the  home  of  his  father's  family. 
For  about  three  weeks  before  her  mother's  death,  claimant  was 
engaged  in  the  service  of  a  neighbor,  one  Heyden,  for  ten  or  twelve- 
shillings  per  week,  and,  at  the  end  of  that  time  and  during  the 
sickness  of  her  mother,  upon  going  with  Mr.  Heyden  to  the  house* 
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of  deoeaaed  on  a  visit,  deceased  informed  her  and  Mr.  Heyden  thai 
he  had  great  need  of  her  assistance  and  conld  not  let  her  go  back. 
She  remained  with  deceased,  and  from  that  date  commences  her 
account  or  claim  for  services.  She  continued  to  reside  there,  acting 
as  housekeeper  for  him  and  such  other  persons  as  composed  his 
family,  fh>m  that  time  until  the  fall  of  1854.  In  September,  1851, 
she  married  one  Davis,  who,  it  seems,  was  a  poor  man  and  had 
worked  for  deceased  upon  his  farm. 

Davis  continued  so  to  work,  or  to  carry  on  the  farm  upon  shares, 
after  his  marriage,  and  until  the  fall  of  1854,  when,  his  health 
giving  way,  he  and  his  wife  moved  from  the  house  of  deceased,  and 
she  did  not  return  there  until  some  time  in  the  year  1857.  She  had 
two  children,  the  offspring  of  her  marriage  with  Davis;  one,  a 
daughter,  still  living,  born  in  1852.  The  other  died  in  infancy. 
Davis  died  in  the  autumn  of  1856,  and,  in  1857,  claimant,  taking 
her  daughter  with  her,  went  back  to  reside  with  and  keep  house  for 
her  brother,  as  she  had  done  before  her  marriage  and  during  the 
time  that  she  and  Davis  lived  in  his  house.  Davis,  it  would  seem, 
had  no  home.  He  died  at  his  father's  house,  leaving  claimant  in 
indigent  circumstances.  Immediately  after  his  death,  claimant 
went  to  reside  with  a  married  sister  living  in  the  same  neighborhood 
and  remained  there  until  her  return  to  the  house  of  deceased  the 
following  year.  At  that  time,  and  indeed  before  the  death  of  her 
husband,  it  appears  that  deceased  was  anxious  to  have  her  return, 
and  often  requested  her  to  do  so.  He  said  he  required  her  care  and 
assistance  in  the  management  of  his  household  affairs,  or  as 
expressed  by  several  of  the  witnesses,  represented  that  ^  every  thing 
was  going  to  rack  and  ruin"  without  her.  After  her  return  she 
continued  to  live  with,  him  until  the  fall  of  1867,  a  few  months 
prior  to  his  death. 

In  August,  1862,  she  was  again  married  to  one  Hall,  her  present 
husband,  who,  it  appears,  was  also  a  laborer  upon  her  brother's 
farm.  Soon  after  his  marriage.  Hall  entered  the  military  service, 
and  was  absent  in  the  army  for  some  years,  but  precisely  when  he 
returned  is  not  shown.  After  his  return,  it  would  seem,  he  con- 
tinued to  labor  upon  the  farm  as  before,  until  the  fall  of  1867, when, 
with  his  wife  and  her  daughter,  he  removed  to  a  distant  part  of  the 
State.  Such  is  a  substantial  history  of  the  case  and  statement  of 
the  testimony,  except  that  part  of  it  touching  the  value  of  claim- 
ant's services,  the  manner  in  which  they  were  performed,  and  her 
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position  in  and  relations  to  hsr  brother's  fiunilj  daring  tLe  mpect- 
ive  periods  of  her  residence  in  it  Bespeoting  her  senrioes,  the 
proof  is  that  they  were  quite  valuable;  that  she  was  an  excellent 
housekeeper^  skillful  wifli  the  needle,  fiuflifuly  industrious  and 
frugal,  and  managed  the  domestic  aflkirs  of  her  brother,  and  dis- 
charged her  duties  to  his  entire  satisfiMtion. 

But  the  proof  also  is,  that  during  all  the  same  time  her  brother 
cared  for  and  provided  her  wifli  suitable  clothing  and  other  neces- 
saries ;  that  he  looked  after  and  supplied  her  wants,  and  supported 
her  in  all  respects  as  he  would  have  done  a  wife  or  daughter  or 
other  inmate  or  member  of  his  family;  that  she  had  all  the  rights 
and  enjoyed  all  the  privileges  in  his  house  that  a  wife  or  a  daughter 
of  like  age  would  have  had  or  enjoyed ;  that  she  was  mistress  of  the 
household,  came  and  went,  and  visited  and  received  visitors,  as  she 
pleased ;  that  her  brother's  horse  and  buggy  were  always  at  her  ser- 
vice, and  she  used  them  to  ride  or  drive  as  she  wanted ;  that  she 
drove  to  town,  did  the  marketing,  sold  butter  and  eggs  and  other 
like  products  as  housewives  are  accustomed  to  do ;  and  that  during 
her  widowhood,  and  after  her  second  marriage,  her  daughter,  who 
lived  with  her,  was  oared  and  provided  for  and  maintained  and 
educated  by  her  brother  as  his  own  daughter  would  have  been. 

It  is  likewise  in  proof  that,  during  a  considerable  portion  of  the 
time,  claimant  was  not  in  good  health,  but  feeble  and  infirm,  and 
subject  to  occasional  attacks  of  sickness ;  and  that  at  such  times 
medical  and  other  necessary  care  and  attendance  were  provided  by 
her  brother  and  at  his  expense.  It  is  fbrthermore  in  evidence  that, 
for  much  the  greater  part  of  the  time,  and  especially  during  the 
summer  seasons  when  the  family  was  large^  a  servant  girl,  and 
sometimes  two,  were  employed  to  do  the  house  work,  and  thus  to 
relieve  claimant  from  labor  and  responsibility  except  as  to  the  gen- 
eral oversight  and  direction  of  affairs  in  the  house.  Still  other 
testimony  snows  that,  during  all  the  last  ten  years  of  her  residence 
with  her  brother,  she  owned  some  live-stock,  which  was  raised  and 
kept  by  him  on  his  farm  as  he  kept  his  own,  and  that  when  she 
moiei.  ur%j  with  her  present  husband,  ii^  the  fall  of  1867,  she  took 
witSr  hex  sixteen  or  seventeen  sheep  and  two  cows.  And  when  she 
efi  CI  that  occasion,  it  is  in  testimony  by  a  witness  who  was  assist^ 
mg  l^n  and  her  husDand,  that  she  expressed  her  scrrow,  and  said, 
^ehe  Lsd  made  it  her  home  for  tweniy-seven  years;  it  had  been  if 
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lK>me  for  aU  of  them;  ahe  thought  they  would  be  back  in  two  or 
tiliree  yeara^"  eta 

And,  finally^  it  is  in  evidence,  and  shown  beyond  any  reasonable 
donbty  that,  daring  aQ  the  period  of  time  while  these  relations 
existed,  there  was  never  any  thing  like  an  acconnt  or  reckoning 
between  the  parties,  any  charge  on  the  part  of  claimant  for  her 
services,  or  any  daim  or  demand  by  deceased  for  board,  clothing, 
or  any  necessaries  or  supplies  which  he  had  famished.  No  .one  of 
the  witnesses — some  of  them  brothers  and  sisters  of  claimant,  and 
all  of  them  veiy  intimate  and  &miliar  with  the  family — not  even 
of  those  most  friendly  to  claimant  and  apparently  anxious  to  sus- 
tain her  cause,  pretends  to  testify  to  any  conversation,  admission 
or  statement  of  any  kind,  direct  or  indirect,  in  which  it  was  said  or 
intimated  by  deceased  or  by  claimant,  that  she  was  at  work  for 
wages,  or  that  he  or  she  ever  expected  or  supposed  that  any  pay* 
ment  was  to  be  made^  or  oflier  compensation  received,  than  that 
given  and  received  from  day  to  day  during  the  time  of  her  residence 
with  him. 

The  only  facts  in  the  case  which  can  be  construed  into  a  request 
to  serve,  or  made  any  tiling  like  the  basis  of  a  contract  or  promise  to 
pay  for  services,  are  the  statement  made  by  deceased  in  1845,  when 
claimant  came  back  from  Heyden's,  and  again  his  solicitation  for 
her  return  in  1857,  after  the  death  of  her  first  husband.  It  is  im- 
possible that  the  statement,  or  command,  if  one  pleases,  in  1845, 
should  answer  the  purpose  contended.  His  house  was  then  her 
home,  and  had  been  for  several  years.  Her  father  and  mother 
resided  there,  as  she  said  more  than  twenty  years  afterward,  it  was 
^  a  home  for  aQ  of  them.''  She  had  gone  out  for  temporary  service 
merely,  and  what  deceased  then  said  amounted  to  no  more  than 
representing  in  plain  language,  as  he  would  naturally  do,  what  he 
considered  was  her  duty  under  the  circumstances. 

It  appears  she  took  the  same  just  view  of  the  matter  which  he 
did,  and  remained  at  home  where  her  assistance  was  required,  as  it 
would  have  been  strange  if  she  had  not  And  in  1857,  also,  when 
he  asked  her  to  return,  that  was  but  an  invitation  to  her  to  make 
his  house  her  home,  and  was  necessarily  understood  and  intended 
to  be  a  renewal  of  former  relations,  a  tacit  agreement  to  live  to- 
gether on  the  same  terms  and  in  the  same  manner  as  before.  He 
was  in  want  of  a  housekeeper,  and  she  in  want  of  a  home.  Her 
health,  never  firm,  was  now  more  impaired  than  formerly,  and  iha 
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was  in  a  great  measure  physically  incapable  of  earning  a  livelihood 
for  herself  and  her  ohild.  Her  brother,  it  appears,  well  understood 
this,  and  only  desired  her  to  oversee  his  household  affiurs.  If  at 
that  time,  or  if  on  the  first  occasion,  in  1845,  claimant  had  been 
offered  her  choice  to  live  with  her  brother  as  she  did  do,  or  to  go 
and  earn  her  living  among  strangers  as  a  mere  servant  or  employee 
at  wages,  can  there  be  a  doubt  what  her  choice  would  have  been  P 

As  observed  by  the  court  of  appeals  in  a  like  case  ( Williams  v. 
Hutchinsmiy  3  N.  Y.  819):  ^  There  are  considerations  growing  out 
of  the  relation  which  the  parties  sustain  to  each  other  which  can- 
not be  computed  in  money/'  So  here,  there  were  considerations 
growing  oat  of  the  relation  which  existed  between  claimant  and 
her  brother,  his  tenderness  and  regard  for  her  and  her  child,  and 
the  affection  which  he  uniformly  manifested,  which  money  could 
not  have  bought,  and  which  never  could  have  been  realized  among 
strangers.  There  can  be  no  doubt  that  claimant  would  not  have 
exchanged  these  considerations  and  the  comforts  of  a  good  home, 
of  which  she  was  substantial  ruler  and  mistress,  fbr  all  the  money 
which  any  witness  is  able  to  compute  or  testify  she  might  have 
earned  as  a  menial  or  servant  elsewhere,  or  in  flie  houses  of  those 
feeling  no  especial  interest  in  or  regard  for  her  happiness  and 
welfare. 

It  becomes  our  dnty,  therefore,  as  it  has  not  unfirequently  been 
the  duty  of  courts  heretofore,  upon  careful  study  of  the  case,  to 
say  that  there  is  no  evidence  of  any  contract  or  promise,  on  the 
part  of  deceased,  upon  which  the  charge,  which  claimant  now  finds 
it  convenient  to  make  against  his  estate,  is  or  can  be  sustained. 
Such  charges  have  been  often  made,  and  the  books  abound  in  pre- 
cedents of  their  defeat  In  our  judgment,  there  is  not  a  single  fiiot 
in  the  case  that  does  not  tend  to  rebut  the  implication  of  an  agree- 
ment or  promise,  or  engagement  between  the  parties.  It  is  no  mere 
matter  of  surmise  or  conjecture,  but  all  the  facts  and  circumstances 
show  clearly  enough  that  nothing  of  the  kind  ever  entered  into 
their  minds. 

But,  in  cases  of  this  nature,  the  rule  of  law  is  not  that  the 
administrator  or  representative  must  establish  a  negative  in  order 
to  defeat  the  claim.  The  relation  existing  between  the  parties,  as 
parent  and  child,  step-parent  and  step-child,  brother  and  sister,  and 
file  like,  is  itself  strong  negative  proof,  and  raises  a  presumption 
that  no  payment  or  compensation  was  to  be  made  beyond  thai 
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received  by  claimant  at  the  time,  which  can  only  be  oyercome  by 
clear  and  nneqniyocal  proof  to  the  contrary.  The  eyidence  most 
be  clear,  direct  and  positive  that  the  relation  between  the  parties 
was  not  the  ordinary  one  of  parent  and  child,  or  of  brother  and 
sister,  bat  that  of  debtor  and  creditor,  or  of  master  and  servant. 
To  establish  this  new  relation,  it  is  obvious  that  some  arrangement 
or  contract  to  that  effect  must  be  shown.  No  man  is  to  be  made 
debtor  without  his  knowledge  or  assent,  or  under  circumstances 
where  he  has  no  reason  to  expect  that  such  is  his  position  or 
liability. 

In  ttie  language  of  this  court  in  the  case  first  above  cited,  the 
party  seeking  to  recover  compensation  for  services  rendered  under 
fuch  circumstances,  must  show  an  '^  agreement  or  understanding 
that  they  were  to  be  paid  for."  And  such  has  been  the  view  uni- 
formly taken  by  this  court  whenever  the  subject  has  been  alluded 
ta  Fisher  v.  Fisher,  5  Wis.  472 ;  Mountain  v.  Fisher,  22  id.  93. 
In  regard  to  such  agreement  or  understanding,  it  is  manifest 
from  the  nature  of  the  case  that  it  can  in  general  be  arrived  at  only 
by  express  stipulation  between  the  parties ;  and,  accordingly,  we  find 
the  best  considered  authorities  holding  that  an  express  contract 
must  be  shown. 

Thus,  in  HartmarCs  Appeal,  3  Grant's  Cases,  Judge  Stbonq, 
delivering  the  opinion  of  the  court  says :  '^  And  as,  under  the  cir- 
cumstances, the  law  implied  no  obligation  on  the  part  of  deceased 
to  pay,  before  the  appellant  can  claim  as  creditor  he  must  prove  an 
eo^ess  contract.  Admitting  what  is  not  entirely  clear,  that  the 
services,  rendered  as  these  were,  imposed  a  moral  obligation  to  do 
more  than  was  done  by  the  will,  sufficient  for  a  consideration  for  an 
express  promise,  yet  the  evidence  of  such  a  promise  must  be  direct, 
char  and  positive.  Loose  declarations  made  to  others,  or  even  to  the 
claimant  himself,  will  not  answer.  That  which  is  only  an  expres- 
sion of  intention  is  inadequate  for  the  purpose.  It  must  Jiave  been  the 
purpose  of  the  deceased  to  assume  a  legal  obligation,  capable  of  being 
enforced  against  hifn.  The  ordinary  expressions  of  gratitude  for 
kindness  to  old  age^  weakness  and  suffering,  are  not  to  be  tortured 
into  contract  obligations.'' 

And,  in  relation  to  the  kind  of  evidence  required  to  establish  the 
contract,  it  was  said  in  Duffey  v.  Duffey,  44  Penn.  St  402,  that  it 
could  not  be,  '^  unless  upon  clear  and  unequivocal  proof,  leaving 
DO  doubt"    And  in  Bash  v.  Bash,  9  Penn.  St  260,  it  was  held  to 
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entitle  a  8on  to  recover  for  the  breach  of  a  contract  by  tiie  &ther, 
that  if  the  son  would  continue  to  lire  with  and  work  for  him,  he 
would  leave  him  his  farm,  that  the  evidence  of  the  contract  must  be 
direct  and  pontive;  and  that  it  was  error  to  instruct  the  jury  tha(^ 
instead  of  such  evidence,  it  was  suflSoient  if  it  was  dear  and  satis^ 
factory.  In  that  case  Chief  Justice  Oibsok  said :  ^'  It  is  settled  by 
the  decisions  quoted,  that  a  contract  for  testamentary  compensation 
of  work  done  for  a  father  by  a  son  after  his  majority  can  be  proved 
only  by  direct  and  positive  evidence  of  it ;  yet  for '  direct  and  posi* 
tive,'  tiie  judge  substituted,  in  his  charge,  ^  clear  and  satisfactory,^ 
and  thus  put  such  a  contract,  as  to  proof  of  it,  on  the  footing  of  a 
contract  between  strangers  unaffected  by  any  personal  relation.  The 
course  of  this  court  has  been  to  hold  a  tight  rein  over  it  by  making 
the  quality,  if  not  the  sense  of  the  proof,  a  subject  of  inspection  and 
governance  by  the  court,  and  by  holding  juries  strictly  to  the  rule 
prescribed,  instead  of  suffering  them  to  be  led  away  by  considera* 
tions  of  hardship,  or  paternal  injustice.  Every  man  must  be  allowed 
to  make  his  own  contract,  as  well  as  his  own  will ;  and,  to  prevent 
jurors  from  making  it  for  him  according  to  their  peculiar  notion! 
of  fitness  and  propriety,  we  have  held  that  the  evidence  of  a  con^ 
tract  to  compensate  the  services  of  a  child  must  be  positive  and 
direct  But  evidence,  clear  and  satisfactory  in  the  estimation  of  a 
jury,  may  be  neither.  It  may  be  no  more  than  'presumptive  and 
inferential ;  and  if  that  were  sufficient,  it  would  be  easy  to  see  how 
every  case  of  this  sort  would  go.  To  an  unpracticed  eye,  loose  and 
inconsiderate  expressions,  such  as  make  up  the  mass  of  evidence  in 
this  case,  and  the  presumptions  or  probabilities  resting  on  circum« 
stances,  may  seem  perfectly  clear  and  satisfactory;  but  they  consti* 
tute  not  the  proofs  by  which  such  a  contract  is  to  be  established  in 
conformity  to  the  judgment  of  this  court'' 

And  to  the  same  effect  is  Candor^s  Appealy  5  Watts  &  Serg.  613; 
where,  speaking  of  '^  the  great  hazard  of  allowing  such  a  claim  on 
such  flimsy  pretexts,"  the  court  say :  ^'  The  temptation  to  fraud, 
particularly  where  the  family  are  in  straits  and  difficulties,  is  too 
great  A  court  of  justice  does  the  most  signal  service  to  the  com- 
munity  when  they  remove,  as  far  as  human  law  can,  all  temptation 
to  fraud,  and  its  kindred  vice,  perjury.  We  must  carefully  avoid 
throwing  temptation  in  the  path  of  integrity  and  truth.*'  And,  in 
Ly7in  V.  Lynn,  29  Penn.  St.  369,  it  was  also  ruled,  that  without  an 
exprcps  contract  there  can  be  no  recovery  in  such  case.     In  that  cass 
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the  ooart  obaerre :  '^  Causes  of  this  character  are  among  the  most 
odious  that  courts  have  to  deal  with.  Very  commonly  they  are 
brought  in  order  to  obtain  from  a  parent's  estate,  by  way  of  debt,  > 
larger  share  than  other  heirs,  as  a  sort  of  discrimination  for  sup- 
posed larger  merits.  But  the  law  cannot  make  up  for  such  differ- 
ences, and  it  does  not  aim  at  impossibilities.  In  the  administration 
of  fSsunily  aflbirs,  and  in  the  expenditure  of  time,  care  and  money  ^n 
the  several  children,  there  are  necessarily  very  great  differences,  .nd 
the  results  are  very  different ;  but  the  law  cannot  equalize  them. 
It  would  produce  the  most  deplorable  strife  and  litigation  in  fa  n- 
iies  in  attempting  it,  and  then  it  would  certainly  fail.  Better  th^ic 
the  largest  estate  should  be  entirely  destroyed,  than  that  the  attempt 
should  be  made  in  a  single  case."  In  addition  to  the  foregoing,  see 
also  Sevires  y.  Parsansy  5  Watts  ft  Serg.  358 ;  Defiance  t.  Austin,  9 
Penn.  St.  309 ;  Lantz  t.  Frey  and  Wife^  14  id.  201 ;  Oummings  y. 
Oummings,  8  Watts,  866  ;  Petty  y.  Rawlins,  Peake's  Add.  Cases,  226 ; 
Mita  y.  WaUer,  2  Brad£  287;  Fitch  y.  Peekham,  16  Yt.  150;  and 
cases  cited  to  this  point  in  the  brief  of  counsel  for  appellant. 

The  rule  of  the  above  cases  may  seem  somewhat  stringent,  but  we 
are  satisfied  it  is  founded  on  considerations  of  wisdom  and  sound 
policy,  which  abundantly  justify  and  sustain  it  The  peace  and 
harmony  of  many  otherwise  happy  families  would  be  entirely  broken 
up  and  destroyed,  by  the  strife  and  controversies  which  would  ensue 
through  the  fraud  of  some  and  the  avarice  and  litigiousness  of 
others,  if  any  other  rule  were  adopted.  In  the  present  case,  it  would 
have  been  far  better  had  the  claimant  been  satisfied  to  take  hei 
share  of  her  deceased  brother's  estate,  equally  with  her  brothers  and 
sister,  who  together  constitute  the  heirs,  than  that  this  unfounded 
claim  should  have  been  presented,  to  be  followed  by  three  or  four 
years'  expensive  and  most  vexatious  litigation,  which  in  the  end 
oomes  to  nothing  but  a  large  bill  of  costs  for  claimant  to  pay,  and 
which  it  is  evident  she  can  ill  afford  to  lose. 

The  judgment  of  the  circuit  court  must  therefore  be  reversed;  and 
the  decision  and  report  of  the  commissioners  in  the  county  court, 
disallowing  the  claim,  and  from  which  appeal  was  taken  by  claim- 
ant  to  the  circuit  court,  must  be  affirmed;  and  the  decision  and 
iudgment  of  this  court  must  be  certified  to  the  county  court  iL 
pursuance  of  the  statute  in  such  case  made  and  provided.  R  S. 
oh.  101,  §  26. 
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HouFBy  appellant,  v.  TowK  ov  Fuuiov. 

Jf€gligmMe,eonlributory.  Bridge,  UabOUif f»r  dtfect  %m. 

Fliistlir'B  hone,  while  crosslDg  a  river  on  a  highway  bridge  which  defendant 
was  bound  to  keep  in  repair,  suddenly  stopped,  staggered,  and  fell  oyer  the 
■Ide  of  the  bridge,  predpitating  plaintiff  to  the  ice  below.  There  was  no 
railing  or  barrier  at  the  side  of  the  bridge  where  the  accident  occurred.  In 
an  action  by  plaintiff  against  defendant  for  the  ii^jury,  plaintiff  was  non- 
f uited.  MM  error ;  on  the  grounds :  (t)  That  plaintiff  was  not  guilty  of 
contributory  negligence ;  and,  (2)  tliat  if  the  jury  should  find  that  the  iigury 
would  not  have  occurred  but  for  a  defect  in  the  bridge,  the  town  wasiiable, 
although  the  proximate  cause  was  a  momentary  loss  of  control  over  the 
horse  while  upon  the  bridge,  not  attributable  to  the  fault  of  any  one. 

AoTiOK  for  damages  for  negligence.  Plaintiff  proved  that  while 
he  was  driving  over  a  bridge,  part  of  a  highway  maintained  by 
defendant,  he  received  injury  by  being  thrown  from  the  bridge  to 
the  ice  beneath,  the  want  of  a  railing  at  the  side  of  the  bridge 
where  the  accident  occurred,  and  the  attending  circumstances,  which 
are  fully  stated  in  the  opinion.  After  plaintiff  rested,  defendant 
obtained  a  nonsuit,  on  the  ground  that  the  horse  became  uncon- 
trollable at  the  time  of  the  mishap,  and  consequently  defendant  was 
not  liable,  from  which  plaintiff  appealed. 

WiUiams  &  Sale,  for  appellant. 

/.  C.  Sloan,  for  respondent 

DizoK,  G.  J.  .  We  have  carefully  examined  the  numerous  adjndi* 
cations  touching  the  questions  here  presented,  and  are  of  opinion, 
upon  the  facts  which  the  evidence  tended  to  prove,  that  the 
nonsuit  must  be  set  aside  and  the  case  submitted  to  a  jury.  It 
is  not  claimed  that  the  absence  of  any  railing  or  barrier  at  the 
side  of  the  bridge  where  the  injury  happened,  to  prevent  the  teama 
and  vehicles  of  travelers  and  even  foot  passengers  from  passing  or 
being  precipitated  over  the  edge  and  into  the  river  below,  was  not  a 
tact  from  which  the  jury  might  find  an  insufficiency  or  want  of 
repair,  within  the  meaning  of  the  statute,  which  would  render  flie 
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town  liable  in  damages  for  any  injuries  resulting  from  that  oanseb 
The  reported  cases  in  which  this  has  been  so.  found,  and  the  town« 
held  responsible  on  account  of  injuries  receiyed  from  such  defect,  are 
too  frequently  to  be  met  with  in  the  books  to  admit  of  doubt  or  con- 
troversy upon  the  point 

The  insufficiency  of  the  bridge  being  thus  dearly  established,  and 
it  likewise  appearing  that  the  same  contributed  to  or  might  hare 
caused  the  injury  of  which  the  plaintiff  complains,  or  at  least  that 
such  injury  might  not  have  been  sustained  if  a  suitable  railing  or 
barrier  had  been  previously  erected  on  that  side  of  the  bridge  over 
which  he  was  drawn  and  thrown  down  upon  the  ice,  the  stream 
being  frozen  over ;  the  only  questions  here  are,  whether  there  was 
any  want  of  ordinary  care  on  the  part  of  the  plaintiff  or  on  the 
part  of  the  person  with  whom  he  was  riding  and  who  was  driving 
the  horse  at  the  time  of  the  injury,  which  also  contributed  to  the 
injury  or  may  be  said  in  any  manner  to  have  produced  it,  or  en* 
hanced  the  danger  to  which  the  plaintiff  was  exposed  by  reason  of 
the  defect;  and  whether  the  defect  in  the  bridge  was  the  sole  cause 
of  the  injury;  or,  if  it  was  not,  whether  it  was  combined  with  any 
other  cause  which  will  preclude  a  recovery  against  the  town.  The 
first  two  are  th^  only  propositions  urged  in  support  of  the  nonsuit 
It  is  said  that  the  plaintiff  and  the  person  with  whom  he  was  rid* 
ing  were  not  in  the  exercise  of  ordinary  care  and  skill  in  drivings 
when  they  attempted  to  cross  over  the  bridge  in  the  manner  they 
did.  It  is  also  insisted  upon  as  a  rule  of  law,  correct  in  itself  and 
applicable  to  this  case,  that  the  defect  in  the  bridge  must  have  been 
the  sole  cause  of  the  injury,  or  the  town  is  not  liable. 

The  evidence  was,  that  the  bridge,  a  wooden  structure  about  four- 
teen feet  wide  and  ten  rods  in  length  over  Bock  river,  with  consid- 
erable ascent  toward  the  center  from  either  direction,  was  bare  of 
snow  or  ice,  and  that  the  plaintiifPind  the  man  with  him,  who  were 
traveling  in  a  cutter  with  a  single  horse,  were  passing  over  it,  hav- 
ing reached  about  the  center,  the  horse  drawing  the  cutter  with 
them  in  it,  when  the  horse  suddenly  stopped,  and,  sitting  back  ic 
the  harness,  staggered  and  fell  sidewise,  and  went  almost  instantly 
headlong  over  the  side  of  the  bridge,  taking  the  plaintiff  with  her  in 
the  descent  to  the  ice  below.  The  evidence  in  other  respects  shows 
no  want  of  ordinary  care  or  prudence  on  the  part  of  the  plaintiff,  or 
of  the  person  with  whom  he  was  riding.  Unless  the  plaintiff  and 
the  person  with  him  were  in  &ult  in  requiring  the  horse  to  draw 
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Qiem  over  the  bare  bridge,  or  in  not  getting  ont  of  the  cutter  and 
walking  over  so  as  to  relieve  the  animal  in  that  way,  it  is  not  oon- 
tended  that  there  was  any  negligence  on  their  part  No  neglect  of 
duty  in  any  other  particular  on  the  part  of  the  plaintiff,  the  driver, 
or  any  third  person,  except  the  town,  was  shown. 

The  evidence  was,  that  the  horse  was  safe  and  kind  and  suitable 
for  the  road,  with  no  tricks,  vices  or  disease  previously  known ;  (hat 
the  harness  was  a  proper  and  safficient  one,  and  properly  put  on ; 
and  that  there  was  no  imperfection  about  the  sleigh  which  should 
tend  to  produce  the  accident.  The  horse  was  being  carefully  driven 
near  the  middle  of  the  bridge,  having  exhibited  no  signs  of  want 
of  strength  or  of  being  overtasked,  until  she  unexpectedly  stopped, 
and,  in  spite  of  all  efforts  of  the  driver  to  the  contrary,  swerved 
around,  and  falling,  went  over  the  side  of  the  bridge  in  the  manner 
described,  giving  the  plaintiff  no  time  or  opportunity  to  escape  from 
the  cutter  although  he  tried  to  do  so ;  and  there  seems  to  have  been 
nothing  which  common  prudence  and  foresight  could  have  suggested 
to  prevent  the  accident,  except,  only,  that  the  plaintiff  and  the 
driver  should  have  got  ont  of  the  cutter  and  walked  over  the  bridge^ 
The  theory  of  the  defendant  is,  that  the  horse  choked  down  by 
over-drawing,  and,  therefore,  it  was  careless  and  unskillful  diiving 
on  the  part  of  the  plaintiff  and  the  driver.  Whether  the  horse  was 
choked  does  not  clearly  appear,  and  the  opposite  theory  is  that  she 
became  dizzy  or  had  a  fit. 

It  is,  at  best,  but  mere  speculation,  what  caused  such  strange 
action  of  the  horse;  but,  supposing  it  to  have  been  over-drawing,  it 
is  not  within  the  experience  of  the  members  of  this  court,  and  cer- 
tainly not  a  point  to  be  ascertained  and  settled  by  examination  of 
the  books,  that  it  was  carelessness  in  the  plaintiff  and  in  the  person 
driving,  to  attempt  to  ride  across  the  bridge  in  the  manner  they  did. 
It  is  our  experience,  to  say  the  least,  that  travelers  very  frequently 
do  the  same  tiling*  under  like  circumstances,  and  that  probably  a 
majority,  and  perhaps  a  large  majority  of  persons,  would  have  done 
just  as  the  plaintiff  and  his  fellow-traveler  did.  Very  careful  and 
prudent  men  might  have  acted  differently,  and  there  are  doubtless 
many  such  who  would  have  pursued  the  course  which  now,  after  the 
damage  has  been  sustained,  it  may  not  be  diflScult  to  see,  might 
have  been  an  almost  certain  means  of  avoiding  it.  But  the  ques- 
tion  in  such  cases  is,  not  what  men  of  great  care  and  caution  would 
have  done  to  guard  against  the  injury,  but  what  common  prudenoe 
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and  sagacity  required  should  have  been  foreseen  and  proyided 
against  it. 

It  is  only  the  exercise  of  ordinary  care  and  circumspection,  under 
the  circumstanoeSy  which  is  required  to  shield  the  plaintiff  from  the 
charge  that  the  damages  were  sustained  through  his  own  wrong,  or 
only  the  want  of  such  care  which  will  operate  to  defeat  the  action* 
This  is  the  rule  of  all  judicial  decisions  upon  the  subject,  of  which, 
in  this  courts  see  Dreher  y*  Fitehburg,  22  Wis.  675,  and  Ward  v. 
MUwaukee  and  St  Paul  Railway  Co,y  29  id.  144  It  is  impossible 
for  this  court  to  say,  therefore,  that  there  was  no  such  negligence 
or  want  of  ordinary  care  on  the  part  of  the  plaintiff,  or  such  clear 
and  indisputable  evidence  showing  it,  that  there  was  nothing  to 
submit  to  the  jury  upon  the  op]x>site  theory  or  position,  On  the 
other  hand,  it  clearly  seems  to  us  that  the  evidence  was  quite  suffi-' 
dent  to  carry  the  case  to  the  jury,  and  that  the  question  was  one 
ttninently  proper  for  the  jury  to  consider  and  decide,  in  view  of  all 
the  facts  and  circumstances. 

The  next  question  is,  whether  the  defect  in  the  way  must  have 
been  the  boU  cause  of  the  injury,  in  order  to  charge  the  town  with 
liability  for  it ;  or  whether,  if  there  be  two  efScient^  independent 
proximate  causes  of  an  injury  sustained  by  a  traveler  upon  a  high* 
way,  the  primary  causes  being  one  for  which  the  town  is  not  respon- 
sible, and  as  to  which  the  traveler  himself  is  in  no  fault,  and  the 
other  being  a  defect  in  such  highway,  the  town  may  still  be  held 
liable  therefor.  In  this  case,  the  falling  of  the  horse,  whether  she 
was  choked,  had  a  fit,  or  was  attacked  by  any  other  disease,  cannot 
but  be  said  to  have  been  a  co-existing  and  co-operating  cause  of  the 
injury.  It  was  one  of  the  primary  and  efficient  causes  of  it,  which 
existed  independently  of  any  negligence  or  default  on  the  part  of 
the  town,  and  for  which  the  town  was  in  no  manner  responsible, 
and  was  a  cause  in  active  operation,  and  helping  to  produce  the 
injury  at  the  very  moment  it  was  sustained.  The  question  thus 
presented  is  by  no  means  an  easy  one ;  and,  as  naturally  might  be 
expected,  there  is  dear  conflict  of  authority  upon  it  It  has  under- 
gone most  thorough  examination  in  the  cotirts  of  several  States 
where  the  statutes  are  in  all  material  respects  like  our  own,  and 
with  directly  opposite  results.  In  Maine  it  has  been  held,  in  « 
series  of  dedsions,  that  the  town  is  not  liable  under  such  circum*' 
stances.    Moore  v.  Ahhot^  32  Me.  46 ;  Farrar  v.  QreeUy  lO.  674 
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Cw>mb»  Y.  Topshamy  38  id.  204 ;  Anderson  t.  Bath,  42  id.  846  ^ 
Moulton  y.  Sanford^  51  id.  127. 

In  the  last-named  oaae,  the  facts  of  which  were  mnch  like  those 
in  the  case  at  bar,  the  horse  there  having  become  frightened  at 
some  animal  jumping  into  the  water,  and  run  the  body  of  the 
wagon  off  the  edge  of  the  bridge,  without  a  railing,  and  into  the 
stream  below,  the  court  were  divided  in  opinion,  five  of  the  justices 
agreeing  that  there  was  no  liability  on  the  part  of  the  town,  while 
the  chief  justice  and  two  of  the  associates  maintained  the  opposite 
doctrine.  The  case  is  particularly  valuable  as  being  a  most  able 
and  lucid  discussion  of  both  sides  of  the  question,  and  from  which 
it  will  at  once  be  discovered  that  it  is  not  without  the  support  of 
powerful  argument  either  way.  The  chief  justice  and  those  who 
agreed  with  him  maintained  that  the  former  decisions  in  the  same 
court  only  established  that  there  could  be  no  recovery  where  the 
injury  happened  by  the  joint  effect  of  a  defect  in  the  wagon,  horse, 
harness,  or  other  equipments  of  the  traveler,  and  of  a  defect  in  the 
highway;  and  that  the  case  then  under  consideration  was  distin- 
guishable. They  said  that  the  rule  of  the  previous  decisions  waa^ 
that  the  traveler  was  responsible  for  defects  in  his  team,  wagon, 
harness  and  other  equipments,  which  contributed  to  the  injury, 
and  that,  though  he  was  ignorant  of  the  existence  of  such  defects 
and  without  fault  for  his  ignorance;  in  other  words,  that  he 
warranted  the  goodness  of  his  team,  wagon,  etc,  and  could  not 
recover  if  the  injury  occurred  in  any  degree  through  the  defects  in 
them.  But  they  said  that  the  existence  of  extraneous  facts,  for 
which  neither  party  was  responsible  nor  at  fault,  and  their  effect 
upon  the  liability  of  the  town  were  not  involved  in  the  discussions, 
and  had  not  been  decided.  It  is  not  our  purpose  to  repeat  the 
arguments  upon  the  main  question,  but  merely  to  refer  to  them. 

In  New  Hampshire  and  Vermont  a  broader  construction  hat 
been  given  to  the  statute  in  favor  of  the  traveler,  and  a  more  extcL- 
sive  liability  on  the  part  of  towns  and  cities  been  held  to  be  created 
by  it;  and  it  has  been  decided,  where  two  causes  combined  to  pro* 
dnce  the  injury,  both  of  which  were  in  their  nature  proximate,  the 
one  being  the  defect  in  the  highway,  and  the  other  some  occurrence 
for  which  neither  party  is  responsible,  even  though  the  latter  arose 
from  some  vice  in  the  horse  or  defect  in  the  carriage  or  other 
traveling  equipments,  but  which  was  unknown  to  the  plaintiff,  he 
oeing  in  no  fault  for  such  want  of  knowledge,  and  the  accident  was 


JUNE  TERM,  1871.  578 


Honf e  ▼.  Town  of  Fulton. 


one  which  common  pmdence  and  sagacity  could  not  have  guarded 
against,  that  the  town  is  liable,  provided  the  jury  are  satisfied  that 
the  damage  would  not  have  been  sustained  but  for  such  defect  in 
the  highway.  The  principle  of  those  decisions  seems  to  be,  that,  as 
it  is  in  the  ordinary  course  of  events,  and  consistent  with  a  reason- 
able degree  of  prudence  on  the  part  of  travelers,  that  accidents  of 
the  kind  will  occur,  so  it  is  the  duty  of  towns,  in  the  construction 
and  repair  of  roads,  to  provide  for  the  reasonable  safety  of  travelers 
with  reference  to  such  accidents,  so  that,  if  possible,  when  they  do 
happen,  as  must  be  expected,  no  damages  will  ensue  in  consequence 
of  the  unsafe  or  dangerous  condition  of  the  road.  The  following 
•re  some  of  the  cases,  in  those  States  in  which  this  rule  has  been 
maintained.  WinsMp  v.  Enfield,  2  N.  H.  197,  213,  216 ;  Clark  v. 
Sarrinffton,  41.  id.  44;  Tucker  v.  Henniker,  id.  317;  Norris  v. 
LiichfiMl,  35  id.  276 ;  Hunt  v.  Pownal,  9  Vt  411 ;  Kelsey  v.  Olover, 
15  id.  708 ;  Allen  v.  Hancock,  16  id.  230.  The  principle  of  these 
decisions  has  been  adopted  by  this  court.  Dreher  \.  The  Town  of 
FUchburg,  22  Wis.  676. 

In  Massachusetts  there  seems  to  be  some  conflict  of  decision  upon 
the  point  In  Palmer  v.  Andover,  2  Gush.  601,  it  was  ruled,  as  in 
the  cases  last  above  cited,  that  a  town  is  liable  for  an  injury  occa* 
sioned  by  a  defect  in  highway,  where  the  primary  cause  of  the 
injury  is  a  pure  accident,  as,  for  example,  the  failure  of  some  part 
of  a  carriage  or  harness;  provided  the  acr;ident  occurred  without 
the  fault  or  negligence  of  the  party  injured,  and  be  one  which  com- 
mon prudence  and  sagacity  could  not  have  foreseen  and  provided 
against ;  and,  provided,  also,  that  the  injury  would  not  have  been 
sustained  but  for  the  defect  in  the  highway.  The  decision  in  that 
case  has  never,  to  our  knowledge,  been  formerly  overruled  by  the 
court  in  which  it  was  made,  although  it  seems  to  have  been  con- 
siderably shaken  by  the  language  employed  in  some  subsequent 
oases;  while  in  others  still  later  we  find  it  referred  to  with  apparent 
approbation  and  acquiescence.  We  regard  it  as  still  correctly  ex- 
pressing the  rule  of  law  in  that  State  in  cases  of  the  kind,  though 
it  has  frequently  been  necessary  to  distinguish  it.  The  language 
of  Chief  Justice  Stow  in  Murdock  v.  Warwick,  4  Gray,  180,  and 
•gain  in  Marble  v.  Worcester,  id.  397,  401,  402,  sounds  very  lik^ 
overruling  it;  but  afterward*  in  Rowell  v.  Lowell,  7  Gray,  102,  the 
decision  was  directly  approved;  and  so,  too^  we  understand  the 
reference  in  Titu$  v.  Northbridge,  97  Mass.  264,  265. 
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The  limitation  put  upon  it  in  the  lart  two  oaseia^  and  which  was 
indeed  pkinly  implied  from  the  case  itself,  was,  that  the  con- 
tribnting  cause  most  be  ''a  pore  acddent^"  by  which  is  meant 
some  unexpected  occurrence  or  erent  for  which  no  person  is  respon* 
sible,  or  which  cannot  be  attributed  to  any  unlawful  or  negligent 
acts  of  omission  or  commission,  either  on  the  part  of  plaintiff  or  of 
any  third  party.  Thus  explained  and  applied,  we  understood 
PalfMr  y.  Andover  to  be  the  law  of  Massachusetts  at  tiie  present 
day ;  and,  sare  only  in  cases  where  horses  become  unmanageably 
though  without  any  fiiult  or  n^ligence  on  the  part  of  the  plaintiff 
or  the  driyer,  unless  such  condition  is  caused  by  a  defect  in  the 
highway,  as  when  they  become  so  by  reason  of  fright  not  produced 
by  something  unlawfully  or  improperly  left  in  the  highway,  or  by 
reason  of  disease  or  yioiousness,  so  that  the  driver  cannot  stop 
them,  or  direct  their  course,  or  exercise  or  regain  control  oyer  their 
moyements,  and  in  that  condition  they  come  upon  a  defect  in  the 
highway,  and  an  injury  ensues ;  we  understand  also  that  the  gen- 
eral  principles  laid  down  in  tiie  same  case  are  still  the  goyeming 
ones  in  actions  of  the  kind  in  that  State.  Those  principles,  it  it 
said  in  the  opinion,  *^  require  nothing  further  of  the  plaintiff  than 
to  proye  ordinary  care  and  diligence  on  his  part  in  all  that  apper- 
tains to  himself  and  his  manner  of  trayeling,  at  the  time  of  leoeir- 
ing  the  injury ;  that  the  road  was  defective  and  out  of  repair,  so 
much  so  and  for  such  a  length  of  time  as  to  show  the  town  in  l^;al 
fitult  as  to  such  defect;  and  the  further  fact  that  the  injury  would 
not  haye  been  sustained,  if  the  town  had  not  so  permitted  their 
road  to  be  out  of  repair.'' 

The  only  exception  to  the  principles  thus  laid  down,  as  yet  to 
be  found  in  the  reported  cases,  is  that  aboye  noted,  where  horses 
became  unmanageable  in  the  manner  and  for  the  causes  stated;  and 
in  such  cases  it  has  been  ftequently  decided  that  there  can  be  no 
reooyery  against  the  town,  although  the  plaintiff  or  the  driyer  was 
in  no  fault  Marble  y.  Worcester y  supra;  Davis  y.  Dudleg,  4  AUen, 
657 ;  TUus  y.  Northbridgey  97  Mass.  258 ;  Horion  y.  TaufUoHy  id. 
S66,  note;  Fogg  y.  Nahanty  9  id.  578.  Some  of  these  cases  seem 
to  go  upon  the  principle  that,  the  horses  being  actually  nncontrol- 
lable,  the  plaintiff  is  unable  to  show  the  exercise  of  ordinaiy  care 
or  of  any  care  at  the  time  of  the  injury  in  order  to  ayoid  it  Othert 
say  that  the  flight  or  unmanageableness  of  the  horses  is  the  mistor 
tune  of  the  trayeler,  of  which  he  must  bear  ^he  loss.     A  better 
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reason  would  seem  to  be,  that  it  is  not  within  the  spirit  or  intent 
of  the  statute  that  the  towns  shall  be  bound  to  provide  roads  that 
shall  be  safe  for  frightened  and  runaway  horses;  that  the  remedy  is 
presumed  to  haye  been  giyen  only  to  those  who  liaye  their  horses 
and  carriages  under  their  control  at  the  time.  But,  whateyer  the 
true  ground  of  such  decision?  may  be^  or  whether  they  are  sound  or 
not,  it  is  unnecessary  to  inquire  here,  since  a  recognixed  exception 
to  them  is,  that  a  horse  is  not  to  be  considered  uncontrollable  that 
merely  shies»  or  starts,  or  is  momentarily  not  controUed  by  his 
driyer.  TUus  y.  JfariMridge,  Such  was  the  fact  in  the  present 
^»se.  The  horse,  if  beyond  the  control  of  the  driver,  was  so  but  for 
a  moment  Instantly,  upon  stopping,  the  fidl  or  plunge  was  made» 
and  the  plaintiff  carried  oyer  and  down  upon  the  ice,  the  driver 
barely  having  had  time  to  save  himseU  by  catching  upon  the  edge 
of  the  bridge.  The  case  does  not  fall  within  the  rule  of  any  of  those 
last  above  cited,  but  is  clearly  within  the  exception. 

Upon  the  whole  case,  therefore,  and  an  examination  of  all  the 
authorities,  we  are  inclined  to  the  opinion  that  the  nonsuit  should 
be  set  aside  and  a  new  trial  granted.  The  decided  weight  of  au- 
thority is,  that  if,  besides  the  defect  in  the  way,  there  is  another 
proximate  cause  of  the  injury,  contributing  directly  to  the  result, 
but  which  cause  is  not  attributable  to  the  &ult  or  n^ligence  of  the 
plaintiff  nor  of  any  third  person,  and  is  unconnected  with  the  fright 
or  unmanageableness  of  the  team,  caused  as  above  stated,  the  town 
IS  liable,  provided  the  jury  shall  determine  that  the  damage  would 
not  have  been  sustained  but  for  the  defect  in  the  way.  Some  of  the 
reasons  against  the  conclusion  thus  adopted,  we  admit,  are  very 
strong;  but»  on  the  other  hand,  those  which  favor  it  seem  equally 
forcible;  and  in  such  a  case  we  know  of  no  better  rule  than  to  In 
governed  by  the  weight  of  authority. 

JudgmmU  r&v&rml,and'anew  trial  awarded. 
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Bablutg  t.  Wbsi,  appellant 
(»wte.aiff.) 

A  Tillage  charter  empowered  the  tnuteee  to  enaet  and  enforoe  oidliianew 
**  for  the  goyemment  and  good  order  of  the  ylllage,  for  the  sappreMlon  of 
▼ioe,  for  the  benefit  of  trade  and  commeroe  and  for  the  good  health  thereof.'* 
The  tniBteeB  enacted  an  ordinance  prohibiting  the  sale,  without  licenae,  al 
temporaiy  stands  or  tables, "  of  anj  lemonade/'  etc.  Plaintiff  was  arrarted 
for  a  violation  of  the  ordinance.  HM,  that  the  ordinance  was  yold,  as  aa 
unreasonable  restraint  of  trade,  and  aflbrded  no  Jastification  for  the  arrest. 


AonoK  forfalfio  imprisonment  Plaintiff  was  forcibly  arrested 
by  defendants^  police  ofSoersi  withont  a  warranty  while  selling 
lemonade  from  a  stand  on  the  sidewalk.  Defendant  proved  in  jns- 
tificationy  among  other  things,  a  yiUage  ordinance,  prohibiting  any 
person  from  selling  at  any  temporary  stands  or  tables  ^  lemonade^ 
ice-cream,  cakes,  pies,  cheese,  nuts,  fhiits,''  eta,  without  a  license^ 
nndera  penalty,  and  that  plaintiff  had  no  license.  Verdict  for 
plaintiff  for  150  damages.    Appeal  from  judgment  by  defendanta 

B.  Dunmddi$y  for  appellant 

ff.  Medbury,  for  respondent 

CoLB,  J.  [After  deciding  that,  under  the  facts,  plaintiff's  stand 
was  not  an  obstruction  of  the  sidewalk.]  The  charter  of  the  Tillage 
conferred  upon  the  trustees  power  to  enact  and  enforoe  all  such 
ordinances,  rules  and  by-laws  ^^for  the  goTemment  and  good  order 
of  the  village,  for  the  suppression  of  vice,  for  the  preyention  of  fires» 
for  the  benefit  of  trade  and  commerce,  and  for  the  health  thereof,'' 
as  they  might  deem  expedient  Section  17,  chap.  48,  Pr.  and  Local 
Laws  of  1858.  Under  the  power  thus  conferred,  the  trustees  enacted 
an  ordinance  prohibiting,  among  other  things,  the  sale,  at  temporary 
stands  or  tables,  ''of  any  lemonade,"  etc,  within  the  corporate 
limits, — with  an  exception  not  necessary  to  be  noticed  here,  —  with- 
out the  person  selling  the  same  first  obtained  a  license  therefor, 
under  a  penalty  of  tlO  for  each  day  or  part  of  a  day  such  person 
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should  80  BelL  The  plaintifl  clearly  came  within  the  prohibition  of 
this  ordinance;  and,  if  the  same  is  yalid,  we  will  assume  for  the 
purposes  of  this  case  that  it  would  justify  the  defendants  in  attempt* 
ing  to  enforce  it  in  the  manner  they  did.  But  we  are  clearly  of  the 
opinion  that  the  ordinance  itself^  so  fiur  as  it  attempts  to  prohibit 
the  sale  of  '' lemonade,  ice-cream,  cakes,  pies,  cheese,  nuts,  fruits,** 
etc.,  without  a  license  first  obtained  therefor,  is  in  oontrayention  of 
common  right,  is  unreasonable,  and  must  be  declared  void. 

It  is  a  perfectly  well-established  principle  of  law,  that  a  muni 
dpal  by-law  or  ordinance  must  not  be  inconsistent  with  or  repug- 
nant to  the  constitution  and  laws  of  the  United  States  or  of  this 
State ;  that  it  must  be  reasonable  and  in  harmony  with  the  prin* 
dples  of  the  common  law.  Hayes  y.  The  Oity  of  Appleton,  24  Wis. 
542;  Dunham  y.  Trustees  of  Rochester j  5  Cow.  462;  Austin  y. 
Murray,  16  Pick.  121 ;  The  Mayor^  etc.,  of  Mobile  y.  Yuille,  3  Ala. 
137,  and  authorities  cited.  Now,  the  sale  of  lemonade,  ice  cream, 
cakes,  fruits,  eta,  is  a  perfectly  lawful  trade,  and  its  restraint  or 
regulation  is  not  demanded  by  the  public  welfare;  nor  for  the 
"  good  order  of  the  yillage ;  *'  nor  **  for  the  benefit  of  trade  and  com- 
merce ; "  nor  for  the  public  health  of  the  citizens.  Why,  then, 
should  the  business  be  prohibited,  or  a  person  engaged  in  it  be 
required  to  procure  a  license  to  carry  it  on,  as  if  it  were  immoral  or 
prejudicial  to  the  public  health,  or  to  the  good  order  of  society  f 
It  seems  to  us  that  the  ordinance  is  an  inyasion  of  priyate  rights 
and  an  unwarranted  interference  with  an  entirely  innocent  and  law- 
ful business.  In  the  case  of  Hayes  y.  The  Oity  of  Appleton,  supra, 
the  chief  justice  remarks  that  a  municipal  by-law  or  ordinance 
'  must  be  such  as  prudence  and  reason  require,  not  unnecessarily 
prejudicial  to  priyate  rights  and  interests,  and  not  inconsistent  with 
^e  laws  of  the  State."  And  in  Austin  y.  Murray,  supra,  Wilde, 
J.,  obseryes  that  '*  the  illegality  of  a  by-law  is  the  same,  whether  it 
may  depriye  an  indiyidual  of  tiie  use  of  a  part  or  of  the  whole  of 
bis  property ;  no  one  can  be  so  depriyed  unless  the  public  good 
requires  it.  And  the  law  will  not  allow  the  rights  of  property  to 
be  inyaded,  under  the  guise  of  a  police  regulation  for  the  presenra* 
tion  of  health,  when  it  is  manifest  that  such  is  not  the  object  and 
purpose  of  the  regulation.'* 

In  the  present  case,  the  ordinance  is  a  clear  and  direct  infringe* 
ment  of  the  rights  and  priyileges  of  the  indiyidual  citizen  who 
may  wish  to  sell  lemonade,  cakes,  fruit,  etc.,  w'thin  the  certiorate 
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limits  of  the  Tillage  of  Monroe,  and  is  wholly  onanthoriied  and 
most  unreasonable.  Nor  can  the  power  of  the  trasteea  to  enact  the 
ordinance  be  sustained  under  the  taxing  power.  The  oirdinAnoe 
was  doubtless  adopted  with  a  view  to  reyenue.  But  the  poiver  of 
raising  money  by  taxation  to  defray  the  necessary  expenses  of  the 
corporation,  to  meet  its  debts  and  various  liabilitiegy  ia  fully  oon- 
ferred  in  other  proyisions  of  the  charter.  And  the  right  to  enact 
and  enforce  proper  ordinances  does  not  imply  or  include  the  right 
to  charge  a  license  for  engaging  in  a  business  which  is  perfectly 
innocent  and  sanctioned  by  the  general  laws  of  the  State.  If  there 
were  any  &cta  showing  that  this  ordinance,  requiring  a  license  to 
sell  lemonade,  was  essential  for  the  health  and  good  order  of  the 
Tillage,  it  was  incumbent  upon  the  defendants  to  prove  thom  on  the 
trial  ffatfes  t.  The  OUy  of  Appletan.  We  are  unable  to  oonoeiTe 
of  any  reason  why  the  sale  of  such  an  innocent  drink  should  be 
prohibited  or  restrained.  The  ordinance  must  therefore  be  declared 
Toid,  and  consequently  would  afford  no  justification  for  the  acta  of 
the  defendants. 
These  remarks  dispose  of  the  case. 

The  judgment  of  the  circuit  court  i$  ^firmed. 


Hills  ▼•  Oharlbtok,  County  Treasurer,  appeUaatft 

(10  wis.  400.) 

£i|pMsliif0, 001  cf,einUira/eing  more  than  one  mO^-^eapreeeianrf  e^d(feet  im 
Mtf«.  Power  of  IsgiskUure  to  atUhoriee  epecM  re-aaeeeement  ofiaaee^eomM- 
Uon  qf  ii^uneUon  agtrinat  eoUeetion  of  eaoeeeaiiee  aueeement. 

The  legislature  passed  an  act,  entitled  ^  An  act  to  antborise  the  dtj  of  Madlsoa 
to  reassess  and  collect  certain  taxes  and  assessments,"  and  authorixing  a 
special  re4M8eMment,  for  the  payment  of  a  patent  parement  already  laid  in 
the  city,  and  also  the  adoption  and  ase  of  any  patented  pavement  in  the 
tntore  and  the  assessment  and  collection  of  taxes  therefor.  SM,  that  the 
ict  did  not  "  embrace  more  than  one  subject/'  and  tliat  that  subject  was 
sufficiently  "  expressed  in  the  title  "  within  the  meaning  of  the  proTislon»  ol 
the  constitution. 

lie  collection  of  an  assessment  for  a  local  improyement  was  Terpetually 
eiyoined,  on  the  ground  that  the  assessment  was  made  without  antbori^  of 
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law,  and  an  act  of  the  legidatare  was  aubieqaently  paaaed,  anthorliiiig  a 
fpedal  WMUMWBment  for  the  same  pnipoee.  HM  that  the  act  waa  .aUd. 
Phdntlir  brought  an  action  to  perpetaall j  reatraln  the  aale  of  certain  dt j  lota 
for  special  aoaeaflmenta.  HM,  that  the  collection  of  the  exceea  of  an 
enoneoaa  special  assessment  will  only  be  enjoined  on  condition  that  the 
correct  amount  thereof  be  paid,  if  dearly  ascertainable  hj  computation.  {3§e 
noU,p.fm.) 

Action  to  perpetually  restrain  the  sale  of  certain  lots  in  the  city 
of  Madison  for  special  assessments^  to  pay  for  a  Nicholson  pave- 
ment. In  an  action  by  this  plaintiff,  decided  with  Dean  v.  CharMon, 
23  Wis.  590,  the  collection  of  an  assessment  on  the  same  premises 
for  the  same  parpose  had  been  enjoined  by  the  circuit  court,  upon 
the  ground  that  it  was  made  without  authority  of  law.  A  re-assess- 
ment and  re-levy  for  the  same  improvement  was  made  by  the  com* 
mon  council  of  the  city,  in  pursuance  of  an  act  of  the  legislature, 
passed  subsequently  to  the  granting  of  such  injunction,  and  the 
special  taxes  on  said  lots  of  plaintiff  so  re-assessed  and  re-levied 
having  been  returned  unpaid,  the  lots  were  advertised  for  sale  there- 
for, to  enjoi  i  which  this  action  is  brought. 

The  court,  trying  the  case  without  a  jury,  found  the  facts  in 
lespect  to  such  former  action ;  and  that  on  the  forty-seven  feet  front 
owned  by  plaintiff  at  the  time  of  the  re-assessment^  had  been  as- 
sessed the  whole  amount  assessed  against  the  sixty-nine  feet  owned 
by  him  at  the  time  the  improvement  was  made,  and  that  such  mis- 
take ran  through  all  the  subsequent  proceedings ;  and  found  such 
act  of  the  legislature  unconstitutional  and  void ;  sat  aside  the  pro- 
ceedings under  it,  and  ordered  judgment  perpetually  restraining  the 
collection  of  such  re-assessments. 

Defendants  appealed.  The  act  in  question  was  entitled  ^^  An  act 
to  authorize  the  city  of  Madison  to  re-assess  and  collect  certain 
taxes  and  assessments,''  and  provided  for  the  re-assessment  and  col- 
lection of  taxes  to  pay  for  the  patent  pavement  already  laid,  and 
also  authorized  assessments  to  pay  for  any  patent  pavement  that 
might  be  laid  in  future. 

It  was  argued  for  respondent  that  the  act  was  unconstitutional 
as  embracing  more  than  one  subject,  and  on  the  further  ground 
that  the  subject  of  the  act  was  not  expressed  in  the  title.  It  was 
also  claimed  by  respondent  that  the  legislature  had  no. power  to 
authorize  a  special  re-assessment  to  pay  for  a  local  improvement, 
the  original  tax  for  the  same  purpose  having  been  levied  without 
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•nihority;  and  that  the  ooUeotion  of  the  aaaessment  ahoiild  be  «b» 
loiued  on  the  ground  that  it  was  exoeeaiTe. 

K  &  Orion  and  S.  U.  Pinnejf,  for  appellantti 
Sfniih  it  Lamb,  for  respondent 

DixoK,  0.  J.  The  difSoulty  in  the  mind  of  the  oonrt  is  not  thai 
the  act  in  question  (ch.  316,  Priyate  and  Local  Laws  of  1869)  em- 
braces more  than  one  subject,  but  whether  the  subject  is  properly 
expressed  in  the  title  as  required  by  the  constitution,  art  IV,  §  18. 
The  title  of  the  act  is :  ^  An  act  to  authorize  the  city  of  Madison 
to  re-assess  and  collect  certain  taxes  and  assessments.''  The  objeo- 
tion  that  the  act  embraces  more  than  one  subject  is,  that  after  pro* 
Tiding  for  the  re-assessment  and  re-levy  of  certain  taxes  and  assess- 
ments for  the  pavement  known  as  the  "  Nicholson  pavement,"  or 
any  other  pavement  already  laid  down  without  authority  of  law,  it 
proceeds  also  to  authorize  the  municipal  authorities  to  adopt  and 
order  the  streets  of  the  city  or  any  portion  thereof  to  be  paved  with 
the  same  or  any  other  kind  of  i>avement,  whether  patented  or  not, 
and  either  to  purchase  the  patent  for  such  city  or  to  let  the  work 
to  the  lowest  bidder  therefor,  in  accordance  with  the  provisions  of 
the  charter,  upon  such  terms,  conditions  and  restrictions  as  the 
common  council  may  adopt  in  reference  to  such  patent  The  aot 
purports  not  only  to  authorize  the  re-assessment  and  re-levy  of 
taxes  and  assessments  for  any  patented  pavement  already  laid  down, 
and  to  legalize  and  give  effect  to  such  past  proceedings,  but  also  to 
authorize  the  adoption  and  use  of  any  patented  pavement  in  the 
future,  and  to  legalize  and  make  y^iiSi  future  taxes  and  assessments 
for  that  purpose.  It  is  this  intended  operation  of  the  act,  past  and 
future,  which  is  said  to  make  it  double,  or  create  two  subjects,  or, 
state  the  position  more  accurately,  it  is  said  that  the  authority  to 
purchase  the  patent  for  future  works  was  wholly  foreign  to  the  sub- 
ject of  legalizing  past  transactions,  and  so  the  act  contains  two 
distinct  subjects.  If  it  be  competent  for  the  legislature,  by  one  act, 
or  under  the  title  of  the  act  as  it  is,  to  provide  for  both  past  and 
future  assessments  for  the  purposes  specified,  then  it  clearly  seems 
to  us  that  the  act  is  not  obnoxious  to  the  objection  that  it  embraces 
two  subjects,  merely  because  it  provides  for  the  purchase  of  the 
patent  for  ftiture  cases,  or  where  the  patented  pavement  is  to  be 
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laid  down  after  the  passage  of  the  act  It  past  aski  future  asaesa- 
ments  be  not  distinct  subjects,  so  as  to  avoid  the  aet»  then  we  think 
it  dear  that  the  provisions  for  the  purchase  of  the  patent  tor  future 
assessments,  so  as  to  make  them  legal,  cannot  be  regarded  as  a  dis- 
tinct subject  of  legislation. 

Such  provision  is  auxiliary  to,  and  promotive  of,  the  main  object 
or  subject  of  the  act,  which  is  the  authorizing  of  such  assessments. 
It  is  one  of  the  means  appointed  by  the  act  for  accomplishing  the 
end  in  view — for  making  the  assessments  regular  and  valid*  It 
is  subsidiary  to  this  main  purpose,  and  part  of  the  process  by 
which  it  may  be  attained.  It  has,  in  the  language  of  the  New 
YorK  authority  quoted  by  counsel,  a  '^  necessary  or  natural  connec- 
tion "  with  the  subject  of  the  act,  namely,  the  authorizing  of  such 
assessments.  This  principle  that  subjects  thus  subordinate  to,  and 
naturally  or  necessarily  connected  with,  the  primary  or  leading 
subject  of  the  bill,  may  be  included  in  the  bill  without  rendering 
the  act  double  or  multifarious  in  the  sense  of  the  constitutional 
prohibition,  is  distinctly  aflBirmed  by  the  decision  of  this  court  in 
PhiUips  V.  The  Town  of  Albanyy  28  Wis.  340.  The  title  of  the  act 
there  (ch.  273,  Private  and  Local  Laws  of  1870),  and  to  which  the 
flame  objection  was  taken,  was :  '^  An  act  to  revive  and  amend  the 
act  to  incorporate  the  Sugar  Biver  Valley  Bailroad,  approved 
March  29, 1855,  and  to  authorize  certain  towns  therein  named  to 
aid  in  the  construction  of  said  railroad.''  The  position  assumed 
was,  that  the  reviving  and  restoring  the  corporate  rights  and  fran- 
chises of  the  railroad  company  and  amendment  of  its  charter,  and 
the  authorizing  of  the  towns  to  aid  in  the  construction  of  the  rail- 
road by  subscribing  to  the  stock  of  the  company,  were  distinct 
subjects  of  a  private  and  local  nature,  which  could  not  be  joined  in 
the  same  act  The  court,  observing  that  the  act  embraced  no 
more  than  one  subject,  to  wit :  the  building  of  the  line  of  rail- 
road named  in  it,  or  the  creating  of  a  corporation  for  that  purpose, 
and  providing  how  it  might  obtain  means  and  facilities  for  accom- 
plishing it,  declared  the  position  untenable  and  the  act  to  be  valid. 
The  court  furthermore  observed  that  it  was  all  the  same  general 
subject^  which  was  all  the  constitution  meant.  That  case  seems 
decisive  against  the  objection  here,  that  authorizing  the  purchase 
of  the  patent  in  the  manner  and  for  the  purpose  specified,  consti- 
tuted a  distinct  subject  of  legislation  within  the  meaning  of  iSbf 
clause  of  the  constitution  under  consideration. 


582  WISCONSIN, 


MlUi  ▼.  duffletoiL 


But  the  objeotion  niged  may  be  regarded  as  stOl  broader^  and  so, 
in  tactf  we  understand  some  {Murts  of  the  argument;  to  wit,  that  it 
is  inoompetent  for  the  legislature  to  proTide  for  and  legalise  both 
past  and  future  assessments  by  the  same  biU.  Assessments^  or  Qk^ 
levying  of  special  taxes  to  defray  the  expenses  of  certain  local  im« 
proTements,  whether  those  improvements  are  such  as  have  already 
been  made  but  not  paid  for,  or  such  as  are  to  be  made  md 
then  paid  for,  may,  as  it  appears  to  us,  be  properly  denominated  but 
one  subject,  as  that  word  was  understood  and  applied  in  the  con- 
stitution. They  are  one  subject,  and  that  subject  is  localised,  or 
made  definite  and  certain  as  to  the  place  to  be  affected,  by  the  nam? 
of  such  place  being  properly  inserted  in  the  title  of  the  bUL  It  was 
obviously  not  the  intent  of  the  constitution  to  divide  and  multiply 
the  subjects  of  legislation  indefinitely,  or  so  far  as  they  were  capable 
of  division  into  parts,  each  constituting  a  separate  subject,  and 
then  to  require  each  subject  to  be  introduced  and  enacted  by  a 
separate  bill,  the  title  of  which  should  express  such  subject  Such 
a  provision  would  lead  to  endless  circuity  of  legislation  upon  pri- 
vate and  local  subjects,  multiplying  bills  like  the  leaves  of  the  forest^ 
and  producing  the  greatest  confusion  and  uncertainty.  An  ordinary 
city  charter  might  require  as  many  separate  acts  as  it  now  contains 
sections ;  and  perhaps  more  would  be  necessary,  since  no  one  can 
tell  where  the  division  of  subjects  would  end.  Assessments,  divided 
and  made  distinct  subjects  by  the  terms  past  and  ftature  as  applied 
to  this  act,  might  also  be  divided  and  distinguished  by  the  name 
of  the  ward,  the  street  or  the  individuals  to  be  affected,  as  well  as 
in  divers  other  ways.  It  was  possible  for  the  legislkture  by  one  act 
to  have  provided  for  re-assessments  to  defray  the  expenses  of  the 
Nicholson  or  any  other  patented  pavement  already  down,  and  then 
by  another  act  to  have  provided  by  assessments  to  pay  for  laying 
down  the  same  kind  of  pavement  in  the  future.  This  was  clearly 
possible,  but  we  do  not  think  the  constitution  required  it  It  is 
the  general  subject  of  the  act  of  which  the  constitution  speaks,  and 
that  subject  being  named  and  localized  in  the  title,  the  details  and 
particular  provisions  or  operation  of  the  law,  as  whether  prospective 
or  retrospective,  are  not  required  to  be  so  indicated.  It  is  neither 
usual  nor  practicable  to  state  the  subject  of  a  bill  with  greater  par- 
ticularilj  in  the  title.  The  custom  has  always  been  to  state  the 
subject  in  the  most  general  terms  and  with  the  fewest  possibfe 


JANUAEY  TERM,  1872.  58$ 

Mills  y.  Gbarleton. 


irordg,  and  to  that  custom  it  must  be  presumed  the  firamers  of  the 
constitution  intended  the  legislature  should  conform. 

We  are  thus  brought  to  consider  the  more  diflScult  question, 
whether  the  subject  of  the  act  was  properly  expressed  in  the  title. 
The  constitution  not  only  requires  that  no  private  or  local  bill  shall 
embrace  more  than  one  subject,  but  that  that  subject  *^  shall  be 
expressed  in  the  title.''  The  legislature  might,  as  we  have  seen,  have 
made  two  subjects  where  the  constitution  required  but  one.  They 
might  hare  provided  for  past  assessments  by  one  act,  and  future  by 
another,  indicating  the  subjects  of  each  by  the  respective  titles  of 
the  bills;  and  if,  in  either  case,  the  title  did  not  express  the  true 
subject  as  selected  and  made  by  the  bill,  the  act  must  of  course  have 
failed.  An  act  authorizing  future  assessments,  under  a  title  indi- 
cating only  that  past  assessments  were  to  be  affected  or  legalized,  or 
vice  versa,  would  be  void.  Does  the  title  here  indicate  both  the 
prospective  and  retrospective  operation  of  the  act,  or  that  it  was 
upon  the  subject  generally  of  assessments  in  the  city  of  Madison  F 
It  is  claimed  that  it  does  not,  but  that  re-assessments  is  the  distinct- 
ive and  only  subject  indicated.  That  subject  is  undoubtedly 
expressed  in  the  title,  but  is  the  title  not  fairly  susceptible  of  a  more 
comprehensive  meaning  and  application  ?  Does  it  exclude  the  idea 
that  future  assessments,  or  assessments  in  general,  were  intended ;  or, 
ctherwise,  does  it  fairly  convey  the  idea  that  none  but  past  assess- 
ments or  re-assessments  were  to  be  included  ?  As  already  observed, 
the  subjects  of  legislation  are  usually  expressed  with  the  utmost 
brevity  and  conciseness  in  these  titles,  and  some  consideration  must 
be  given  to  this  circumstance  in  determining  the  question.  The 
court  is  not  to  set  aside  or  declare  an  act  void  because  the  subject 
was  not  as  fully  or  as  unequivocally  expressed  as  it  might  otherwise 
have  been.  A  liberal  rule  of  interpretation  must  prevail  in  this 
teepect,  not  only  for  the  reason  just  stated,  but  because  the  proposi- 
tion is  to  strike  down  and  defeat  the  act  of  the  legislature,  which 
can  never  be  done  upon  any  slight  or  untenable  grounds.  It  is  a 
truth  which  has  been  often  asserted  and  often  acted  upon  by  the 
courts,  that  to  justify  the  annulling  of  a  statute  by  judicial  sentence 
fhe  violation  of  the  constitution  must  be  clear  and  unmistakable. 
Oonsidering,  therefore,  that  the  statement  of  the  subject  is  always 
eonoise^  and  hence  should  be  liberally  construed  to  sustain  the 
object  of  the  bill,  and  that  the  departure  firom  the  constitution  must 
be  dear  and  unmistakable,  may  not  the  prospective,  as  well  as  the 
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retrospect! VBy  operation  of  the  bill  in  question  be  fiBdrly  and  leMona 
bly  said  to  have  been  indicated  by  its  title  ?  If  the  title  had  read : 
*^  An  act  to  authorize  the  city  of  Madison  to  re-assess  certain  taxes 
and  assessments  and  to  collect  certain  taxes  and  assessments^"  there 
would  then  have  been,  as  it  seems  to  vlb,  little  doubt  that  it  was 
sufficiently  comprehensive  to  cover  the  entire  subject  of  the  bilL 
May  not  the  title  as  it  is  be  reasonably  understood  and  interpreted 
as  meaning  the  same  thing  ?  It  appears  to  us  that  it  may,  and  that 
such  construction  is  neither  strained  or  unwarranted,  and  is  that 
which  the  court  under  the  circumstances  is  in  duty  bound  to  adopt 
The  other  principal  question  involed  in  this  case  is  one  which  has 
become  trite,  and  scarcely  an  open  one,  by  repeated  arguments  and 
decisions  in  this  court  as  well  as  in  the  courts  of  other  States.  It 
relates  to  the  retrospective  power  of  the  legislature  over  the  sub- 
jects of  assessment  and  taxation,  where  past  proceedings  have  proved 
defective  or  irregular,  either  for  want  of  power  in  the  local  boards 
or  officers  or  by  reason  of  non-compliance  with  some  existing  pro- 
vision of  law.  The  oases  in  which  this  question  has  arisen  and  been 
decided  are  quite  numerous,  and  always  with  one  result  The 
authority  of  the  legislature  in  this  respect  has  always  been  affirmed, 
where  the  subject  acted  or  operated  upon  was  purely  and  exclusively 
one  of  taxation  or  assessment,  and  concerned  only  the  taxing  power. 
It  is  said  by  counsel  that  the  very  act  here  in  question  was  passed 
upon  the  suggestion  of  a  majority  of  this  court  in  Dean  v.  Oharle- 
ion,  23  Wis.  609,  where  the  prior  assessment  for  this  same  Nicholson 
pavement  was  declared  void.  This  case  differs  in  no  material  point 
from  that  of  May  v.  Holdridge,  23  Wis.  93,  unless  it  be  in  the  fact 
that  the  first  assessment  here  had  been  declared  void  by  the  judg- 
ment of  a  court  of  competent  jurisdiction,  and  proceedings  to  en- 
force and  collect  the  same  perpetually  enjoined  before  the  curative 
act  was  passed.  It  will  be  seen  by  examining  the  facts  in  May  v. 
JToldrtdge,  as  stated  on  pages  95  and  96  of  the  report,  that  the  original 
proceedings  there  were  as  void,  for  want  of  authority  in  the  alder- 
men,  as  it  is  possible  to  conceive  the  original  proceedings  to  have 
been  here;  and  yet  the  power  of  the  legislature  to  legalize  and 
authorize  the  re-assessments  was  upheld.  In  that  case,  Mr.  Justice 
Paike  says  that  ^^  these  special  assessments  for  local  improvements 
are  to  be  regarded  as  one  of  the  constitutional  modes  of  taxing  the 
citizen  for  the  public  benefit  And,  whenever  defective  proceed- 
ings for  that  purpose  have  been  had,  these  must  present  the  same 
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bttBis  for  the  application  of  the  corrective  power  of  the  Iqpalatim 
that  would  be  fdmiflhed  by  defectire  proceedings  to  assess  a  general 
tax.^ 

The  principle  upon  which  these  and  other  similar  decisions  rest 
iSy  that  the  taxing  power,  when  acting  within  its  legitimate  sphere 
and  unrestrained  by  positive  constitutional  provisiou,  is  afar  r«^ ach- 
ing and  unlimited  power,  which  knows  no  stopping  place  Lor  moder- 
ation of  force  until  it  has  accomplished  the  parpose  for  which  it 
exists,  namely,  the  actual  enforcement  and  collection  of  the  tax. 
It  moves  constantly  forward  to  its  object  until  that  is  accomplished, 
and,  if  turned  aside  by  any  obstacles  or  impediments,  may  return 
again  and  again  to  the  same  tax  or  assessment  until,  the  way  being 
clear,  the  tax  is  paid  or  the  assessment  collected.  Such  is  the  force 
of  this  power,  or  of  the  sovereign  body  which  exercises  it,  that  it 
may  remove  all  obstacles  and  never  cease  to  act  until  it  has  attained 
the  appointed  end  for  which  it  was  delegated.  ^  The  power  to  im- 
pose taxes,"  says  Judge  Ooolby  (Constitutional  Limitations,  479), 
*'  is  one  so  unlimited  in  force  and  so  searching  in  extent  that  the  , 
courts  scarcely  venture 'to  declare  that  it  is  subject  to  any  restriction 
whatever  except  such  as  rest  in  the  discretion  of  the  authority  which 
exercises  it  It  reaches  to  every  trade  or  occupation ;  to  every 
object  of  industry,  use  or  enjoyment ;  to  every  species  of  possession ; 
and  it  imposes  a  burden  which,  in  case  of  failure  to  discharge  it, 
may  be  followed  by  seizure  and  sale  or  confiscation  of  property.  No 
attribute  of  sovereignty  is  more  pervading,  and  at  no  point  does  the 
power  of  government  affect  more  constantly  and  intimately  all  the 
relations  of  life,  than  through  this  power."  Attention  is  also  di- 
rected to  the  remarks  of  the  same  learned  author  on  page  488,  and 
of  Chief  Justice  Mabshall  in  McOulloch  v.  State  of  Maryland,  4 
Wheat.  428.  It  is  of  the  very  same  nature,  therefore,  of  this  power, 
that  it  may  be  thus  retroactively  exercised,  and  errors  and  defects 
in  past  proceedings  cured,  or  declared  not  to  invalidate  those  pro* 
ceedings,  whether  such  errors  or  defects  arose  firom  want  of  power 
in  the  taxing  ofScers  or  from  any  other  cause. 

In  a  late  case  in  the  State  of  Vermont,  where  this  same  subject 
was  under  consideration,  and  the  retroactive  power  of  the  legisla- 
ture sustained,  the  supreme  court,  speaking  of  the  obligation  resting 
upon  the  inhabitants  to  contribute  to  the  public  charges  and  ex- 
penses of  government,  say:  ^^That  obligation  is  imposed  bylaw, 
and  is  sometimes  likened  to  a  contract  whereby  the  government 
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undertakes  the  protection  of  the  individual  in  the  enjoyment  of 
rights  of  person  and  property^  and  the  individual  promises  to  obey 
the  laws  and  to  contribute  according  to  his  means  to  defray  the' 
charges  and  expenses  of  the  government  Here  the  theory  of  a 
contract  seems  to  terminate.  The  proceedings  to  be  adopted,  for 
the  enforcement  of  this  obligation  on  the  part  of  the  individual,  are 
matters  that  rest  entirely  and  absolutely  with  the  government ;  and 
these  proceedings,  we  apprehend,  are  not  in  the  nature  of  a  contract 
between  the  government  and  the  individual,  as  claimed  by  the 
counsel  for  the  plaintiff,  and  which  the  government,  having  once 
adopted,  are  not  at  liberty  to  change,  alter  or  abolish,  at  pleasure.*^ 
Bellows  v.  Weehsy  41  Vi  690,  699.  And  in  a  like  case  ( Weister  v. 
ffadey  66  Penn.  St  479),  it  was  held  that  '^  the  maxim  ^omnis  rati- 
habitio  reirotrahitur  et  mandato  equiparatur/  is  applicable  to  the 
public  as  well  as  to  individuals.  There  is  no  less  reason  to  apply  the 
right  of  ratification  to  the  legislative  power,  which,  by  possession  of 
the  right  of  making  laws,  gives  to  its  ratification  greater  effect'^ 
and  so  in  another  case  of  the  same  kind  {Orim  v.  Wirissenberg  School 
District,  67  Penn.  St  433),  it  was  decided  that  if  the  legislature  has 
antecedent  power  to  authorize  a  tax,  it  can  cure,  by  a  retroactive 
law,  an  irregularity  or  want  of  authority  in  levying  it,  though 
thereby  a  right  of  action  which  had  vested  in  an  individual  should 
be  divested.  And  the  same  principle  is  maintained  in  Musselman 
Y.  The  City  of  Logansport,  29  Ind.  633. 

It  has  been  sometimes  supposed  that  the  case  of  ffasbrouck  v.  The 
City  of  Milwaukee,  13  Wis.  37,  is  in  confiict  with  this  principle,  but 
a  moment's  consideration  will  show  that  it  is  not  The  question 
there  was,  not  as  to  the  power  of  the  legislature  to  ratify  or  correct 
proceedings  defectively  taken  for  the  assessment  or  collection  of 
taxes,  but  as  to  its  power  to  create  a  contract  which  should  be  bind- 
ing ujH)n  the  municipality,  without  the  consent  of  the  people  thereof, 
or  of  some  officer  or  officers  representing  them.  It  was  a  question 
a^  to  the  power  of  the  legislature  to  infuse  life  into  a  void  contract, 
against  the  will  of  the  voters  and  tax  payers  of  the  city,  and  without 
the  assent  of  the  common  council,  which  alone  was  authorized  to 
act  in  their  behalf.  The  taxation  in  that  case,  which  would  have 
resulted  from  the  creation  of  a  valid  contract  on  the  part  of  the 
dty,  was  taxation  in  the  course  of  a  special  proceeding,  and  that  for 
which  a  si)ecial  ermbling  act  was  required,  and  not  taxation  foi 
purely  public  purposes,  over  which  this  unlimited  power  of  legisla- 
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tion  preTailfl.  It  waa  a  species  of  taxation,  which,  it  has  been  held^ 
the  legidatnre  may  authorize  subject  to  the  ratification  or  consent 
of  the  proper  local  anthorfties  or  of  the  people  of  the  mnnicipalitj, 
bnt  not  without  such  ratification  or  consent  In  the  language  of 
the  justice  of  the  supreme  court  of  Maine  (58  Maine,  597),  it  re* 
quired  the  contract  or  '^  consensual  acf  of  such  local  authorities, 
or  of  the  people,  to  give  it  validity  and  efTect  And  even  in  New 
York,  where  the  courts  have  gone  farthest  in  upholding  this  general 
power  of  taxation,  and  where,  in  a  recent  case,  it  was  held  that  the 
legislature  might,  without  the  assent  of  the  inhabitants  or  of  the 
officers  of  a  town,  directly  impose  taxes  upon  the  property  of  such 
inhabitants,  and  compel  the  issue  of  bonds  by  such  town  to  defray 
the  expenses  of  laying  out  and  working  certain  highways  within  the 
towns,  the  chief  judge,  in  delivering  the  opinion  of  the  court,  says: 
**  If  the  object  of  the  expenditure  was  private,  or  if  the  money  to  bo' 
raised  was  directed  to  be  paid  to  a  private  corporation  who  wer$ 
authorized  to  use  the  improvements  for  private  gain,  the  question, 
in  my  judgment,  would  be  quite  different ;  and  in  this  respect  there 
is  a  limit  beyond  which  legislative  power  cannot  be  legitimately 
exercised."  And  the  opinion  further  proceeds :  '^  But  the  defend-' 
ants  cannot  avail  themselves  of  this  principle.  Here  the  purpose  it^ 
confessedly  public,  and  the  taxing  power  for  such  purposes  is  re* 
strained  only  by  restrictive  provisions.*'  The  People  v.  Flagg,  11 
Am.  Law  Seg.  N.  8.  82.  It  would  be,  for  example,  something  new 
to  this  court  were  it  to  be  held  that  the  legislature  could  compel' 
a  town  or  city  to  subscribe  to  the  stock  of  a  railroad  company,  or 
directly  impose  taxes  for  that  purpose,  without  the  assent  of  the' 
people  of  the  town,  or  city,  or  of  their  officers.  We  are  not  aware  that ' 
legislative  action  of  this  kind  has  ever  yet  been  attempted  by  any 
legislative  body ;  or  that  it  has  received  the  sanction  of  any  judicial 
decision.  It  will  be  seen  from  the  note  to  the  above  case  of  The 
People  V.  Flagg,  that  the  decision  there  made  is  opposed  by  several 
respectable  authorities,  in  which  it  has  been  held  that  taxation  for 
local  public  purposes,  such  as  the  improvement  of  streets  and  high- 
ways, must  receive  the  assent  of  the  proper  local  authorities,  or  of  the 
people  of  the  locality  to  be  taxed. 

Such  right  of  local  self-government,  undisturbed  by  legislative 
interference,  is  indicated  in  the  most  able  opinion  by  Judge  Goolbt 
in  a  cause  just  decided  in  the  supreme  court  of  Michigan.  People  v 
Hurlburt  6  Am.  Law  Rev.  376.    It  is  opposed  to  all  our  ideas  upon 
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the  0Qbjecty  that  the  legislatore  might  in  the  first  instanoe  hw 
imposed  a  tax  apon  the  oity  of  Milwaukee  for  the  improrement  of 
the  harbor^  without  the  aasent  of  the  people  of  that  city,  or  of  tha 
common  council,  or  that  the  legislature  might  do  the  same  thing 
with  respect  to  a  municipal  subscription  to  the  stock  of  a  railroad 
company.  And  the  following  authorities,  in  addition  to  those  cited 
in  Hctshrouck  y.  Milwaukee^  distinctly  aflSrm  the  same  principle: 
Brunswick  y.  Litchfield,  2  Oreenl.  28 ;  Bowdainham  y.  Richmond, 
6  id.  112 :  Medford  y.  Learned,  16  Mass.  216 ;  Atkins  y.  Bandotph, 
81  Vt  226,  236 ;  The  Peaph  v.  The  Mayor,  etc.,  of  Chicago,  51 IIL17 
(2  Am.  B.  278) ;  King  y.  Dedham  Bank,  15  Mass.  447 ;  Milwaukee  y. 
Miltoaukee,  12  Wis.  99-112,  and  cases  cited.  If  the  legislature  in 
such  cases  has  no  compulsory  power  of  taxation,  and  can  only,  by  a 
proper  enabling  act,  submit  the  matter  to  the  action  of  the  local 
officers  or  of  the  people  of  the  municipality,  it  would  seem  to  follow 
that  it  has  no  power  to  cure  defects,  or  to  waiye  or  supply  omissions 
in  past  proceedings,  against  the  will  of  the  corporation  to  be  charged. 
The  legislature  may,  in  its  discretion,  authorize  a  minor  to  mort- 
gage his  land  in  a  particular  manner  and  for  a  particular  purpose. 
But  if,  in  the  supposed  execution  of  the  power,  the  minor  should 
proceed  in  a  different  way  or  to  mortgage  for  a  different  purpose,  tha 
instrument  would,  of  course,  be  yoid.  Gould  the  legislature,  by 
retroactiye  measures,  obyiate  the  defect,  and  declare  that  a  yalid  con* 
tract  which  before  was  yoid,  against  the  will  of  the  person  whose 
estate  was  to  be  charged  ?  It  has  seemed  to  this  court  that  it  could 
not,  and  that  the  case  of  a  contract,  yoid  as  against  one  of  these 
municipal  corporations,  stood  upon  the  same  ground.  But  the  case 
of  taxation  for  a  strictly  public  municipal  purpose,  as,  to  defray  the 
ordinary  expenses  of  the  municipal  goyernment,  either  in  prorid* 
ing  suitable  roads  and  bridges  or  for  any  other  thing  of  acknowl- 
edged public  necessity,  depends,  as  we  haye  seen,  upon  an  entirely 
different  principle.  In  the  latter  case,  the  power  of  the  legislature^ 
subject  only  to  the  constitutional  rule  of  uniformity  where  that  rule 
applies,  is  most  ample  and  unrestricted ;  and^  inasmuch  as  the  act 
here  only  authorized  the  common  council  in  its  discretion  to  re-as* 
sess  the  taxes,  and  did  not  command  or  compel  such  re-assessment^ 
or  make  the  re-assessment,  and  so  is  unobjectionable  within  all  the 
authorities,  the  court  is  bound  to  hold  that  it  is  in  all  respects  both 
yalid  and  constitutional. 
Some  obseryations  are  necessary  upon  the  point  that  a  judgment 
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had  been  obtained  by  the  plaintiff  enjoining  the  collection  of  the 
tuxes  upon  the  first  assessment.  It  is  an  undoubtedly  correct  gen- 
eral principle,  that  a  statute  which  operates  to  annul  or  set  aside  the 
final  judgment  of  a  court  of  competent  jurisdiction^  and  to  disturb 
or  defeat  rights  thus  vested,  is  inoperative  and  void.  This  question 
is  most  ably  examined  by  Chief  Justice  BiosLOW,  in  Denny  v.  Mat' 
ioony  2  Allen,  361 ;  and  it  may  be  safely  asserted  as  a  rule  without 
exception,  that  the  legislature  has  no  such  power  in  any  matter  of 
mere  private  right.  It  may  also  be  asserted  as  true,  that  the  legisla- 
ture has  no  power  to  open  or  set  aside  ihe  judgment  itself,  where  the 
matter  or  thing  in  controversy  concerned  the  ptAblic  This  was  so 
held  in  The  Town  of  Lancaster  v.  Barr,  25  Wis.  560.  Mr.  Sedg- 
wick, in  his  most  excellent  treatise  on  statutory  and  constitutional 
law,  page  177,  lays  down  as  his  fourth  correct  conclusion,  to  be 
deduced  from  the  decided  cases,  the  following :  **  That  a  statute  which, 
without  some  controlling  public  necessity ,  and  for  public  oiyects,  seeks 
to  affect  or  interfere  with  vested  rights  of  private  property,  is  equally 
beyond  the  true  limits  of  legislative  power.''  It  will  be  conceded  by 
all,  we  think,  that  the  raising  of  money  by  taxation  is  a  controlling 
public  necessity  and  for  a  public  object.  The  books  everywhere 
abound  in  expressions  showing  it  to  be  such.  *^  The  power  of  taxing 
the  people  and  their  property,''  says  Chief  Justice  Mabshall,  in 
McCullough  v.  The  State  of  Maryland,  supra,  ^^  is  essential  to  the 
very  existence  of  government,  and  may  be  legitimately  exercised,  in 
the  object  to  which  it  is  applicable,  to  the  utmost  extent  to  which 
the  government  may  choose  to  carry  it."  The  re-assessment  of  a 
tax,  the  proceedings  for  the  collection  of  which  have  once  failed, 
is  not  a  reopening  of  the  judgment  by  which  such  former  proceed- 
ings were  declared  invalid.  Such  judgment  remains  a  perpetual 
stay  of  the  proceedings  to  enforce  the  first  assessment,  but  it  only 
affects  that  assessment,  and  does  not  operate  upon  new  proceedings 
subsequently  taken  to  re-assess.  It  is  a  judgment  merely  in  abate- 
ment of  the  original  proceedings,  and  by  which  they  are  annulled, 
and  not  one  affecting  the  ground  work  or  basis  of  the  tax  itsel:^ 
upon  which  the  legislature  may  again  proceed  in  the  exercise  of  its 
unrestricted  power  over  the  subject  The  original  proceedings  hav- 
ing failed  for  reasons  which  the  legislature  may  lawfully  obviate, 
and  the  basis  for  taxation  still  remaining,  namely,  the  pubUc  benefit 
or  improvement  received,  for  which  the  legislature  say  the  property 
at  the  citizens  should  pay,  a  re-assessment  may  be  authorized. 
This  conclusion  as  to  the  effect  of  the  judgment  seems  to  follow. 


590  WISCONSIN, 


lOlll  T.  GhAllBtaA. 


Aot  only  flrom  the  natme  of  the  action  in  which  it  wm  rendered 
i^nd  the  grounds  of  it,  but  also  from  the  nnlimited  force  and  opera- 
tion of  the  taxing  power  as  we  find  it  constantly  recognised  and 
defined.  Should  the  general  State  tax  for  any  one  year  fiul  for 
some  irregularity^  or  for  want  of  authority  in  the  taxing  offlcers, 
could  it  be  for  a  moment  admitted,  under  any  circumstances  or  upon 
any  pretense,  that  the  power  of  re-assessment  or  re-levy  did  not 
exist  P  It  appears  to  this  court  not»  and  that  the  same  principle 
which  must  apply  to  and  goyem  that  case  must  equally  apply  to 
and  goyem  eyery  other  case  of  taxation  for  a  confessedly  public 
purpose. 

Another  question  which  arises  in  this  case  is  as  to  the  application 
of  the  principle,  that  he  who  asks  equity  must  do  equity,  to  a  state 
of  facts  from  which  it  appears  that  one  parcel  of  the  plaintiff's  land 
was  by  mistake  re-assessed  for  a  larger  sum  than  was  properly 
chargeable  thereto,  the  amount  of  such  excess  being  plainly  ascer- 
tainable by  inspection  of  the  assessment  rolL  The  parcel  in  question 
was  re-assessed  for  the  sum  of  $535.88,  when  it  should  have  been 
re-assessed  only  for  the  sum  of  $364.67.  The  point  presented  iSj 
whether  the  plaintiff  should  be  required  to  pay  the  latter  sum  as  a 
•condition  of  relief  in  the  action.  It  was  remarked  by  the  court  in 
Dean  y.  Charleion,  23  Wis.  608,  that  this  equitable  principle  had 
neyer  been  applied  to  these  special  assessments,  and  the  court  re- 
fused to  apply  it  then,  because  the  iohoU  assessmefU  toM  wUhout 
legal  authority.  The  case  as  now  presented  is  entirely  different 
The  re-assessment  here  is  hy  legal  authorityt  except  so  far  as  it  is 
vitiated  by  the  mistake,  which  part  is  clearly  distinguishable.  The 
court  perceives  no  reason  for  refusing  to  apply  the  principle  to  such 
a  case,  any  more  than  to  any  other  case  of  mistake  or  distinguish- 
able excess  in  matters  of  taxation.  As  observed  in  May  v.  Holdridge^ 
eupra,  these  special  assessments  for  local  improvements  are  to  be 
regarded  as  one  of  the  constitutional  modes  of  taxing  the  citizen 
for  the  benefit  of  the  public ;  from  which  it  seems  to  follow,  that 
any  equitable  principle  or  rule  which  applies  to  other  constitutional 
modes  must  with  equal  propriety  be  applied  to  this.  A  tax  law- 
fully imposed,  whether  in  one  mode  or  another,  must  be  regarded  as 
equally  just,  and  equally  entitled  to  favor  in  the  consideration  of  a 
court  of  equity. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  re» 
manded  for  further  proceedings  according  to  law. 


Vook^To  th«  MOM  effect  Is  Evam  v.  Shaup,  W  Wla.  864.^ 
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ikrtkffoH  to  bring  ap  for  roTiew  the  pzooeedlngg  of  mweMoii  of  tnzan  in 
^mining  and  aBuwiilng  property.  HM^  tluit  Uie  oonrt  wu  nol  limited  to 
JarikUetlonal  quefltlons  only,  but  liad  power  to  inquire  into  the  determina- 
tion of  the  aaMMoni  end  to  correet  erron  committed  by  them. 


XTpoit  petition  of  the  Milwaukee  Iron  Oompany  in  relation  to 
assessment  of  their  real  estate  by  town  board  of  review,  this  court 
issued  its  oommon-Iaw  writ  of  certiorari  to  Schubel,  the  town  derk* 
Bespondent  now  mores  to  quash  the  writ  for  the  reason,  among 
others,  that  the  petition  and  writ  wholly  fail  to  show,  on  their  fiMse 
any  case  in  which  such  writ  ought  to  issur j. 


&  U.  Finnejf,  for  motion. 
Bmmons  dk  HamiUoHf  catUrtu 

CoLB,  J.  This  is  a  common-law  eertiararif  issued  out  of  this 
oonrt  for  the  purpose  of  bringing  up  for  review  the  proceedings  of 
the  board  of  review  of  the  town  of  Hubbard,  in  Dodge  county,  in 
assessing  and  fixing  the  valuation  of  the  property  of  the  Wisconsin 
Iron  Company,  situated  in  that  town.  The  writ  was  issued  in 
October  last,  and  was  directed  to  the  town  clerk  of  the  town,  com- 
manding him  to  send  up  a  ''full  and  complete  record  of  the  testi- 
mony taken  before  said  board  of  review,  together  with  the  record  of 
all  the  proceedings  and  judgment  or  finding  of  said  board  of  review 
upon  the  application  **  of  the  Wisconsin  Iron  Company  for  a  reduc- 
tion of  the  value  assessed  upon  its  real  estate.  A  motion  is  made 
to  quash  the  writ: 

First.  Because  it  is  not  issued  or  directed  to  the  tribunal  that 
made  the  determination  complained  of  and  sought  to  be  reviewed, 
and  because  the  power  and  functions  of  the  board  of  review  of  the 
town  of  Hubbard  have  ceased. 

Second.  Because  it  does  not  appear  that  the  defendant  in  error  or 
said  board  have  exceeded  their  powers  or  jurisdiction ;  nor  do  the 
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matters  stated  in  the  petition  of  the  writ  haye  any  tenden^^  te 
establish  sach  a  fiiot 

I%ircL  Because  the  petition  and  writ  wholly  fail  to  show  on  ilieir 
ikce  any  case  in  which  snch  a  writ  ought  to  issne. 

Fourth.  Because  the  writ  is,  in  other  respects,  informal,  defiM^thrs 
and  insufficient. 

That  part  of  the  decisions  relating  to  the  first  of  the  abof» 
ground  for  quashing  the  writ  is  omitted  as  unimportant. 

But  the  important  question  raised  by  this  motion  is  really  the 
one  iuYolved  in  the  second  and  third  grounds  assigned  for  quashing 
the  writ  And  that  is,  whether,  upon  a  common-law  writ  of  ceriuh 
rariy  this  court  can  inquire  into  the  determination  of  the  board  of 
review,  and  correct  errors  committed  by  it  in  assessing  and  fixing 
the  valuation  of  the  real  estate  of  the  company.  The  counsel  for 
the  defendant  denies  the  efficacy  of  the  writ,  upon  the  ground  that 
this  court  would  have  no  right  to  review  the  evidence  taken  before 
the  board,  and  determine  whether  it  sustains  its  decisions  in  the 
premises,  but  can  only  review  questions  of  jurisdiction  or  power. 
The  doctrine  is  frequently  stated  in  the  books,  that  the  office  of  a 
certiorariy  at  common  law,  is  only  to  bring  up  for  review  questiona 
of  jurisdiction,  power  and  authority  on  the  part  of  the  inferior 
tnbnnal ;  and  that  the  appellate  court  is  confined  to  a  simple  con« 
sideration  whether  the  inferior  tribunal  had  jurisdiction,  and 
whether  the  proceeding  and  order  was  within  that  jurisdiction. 
And,  if  the  appellate  court  finds  that  the  inferior  tribunal  has  not 
exceeded  its  jurisdiction,  it  will  not  go  further  and  inquire  whether 
the  order  or  judgment  complained  of  was  right  upon  the  merits. 

This  statement  of  the  law  is,  doubtless,  sufficiently  accurate  when 
considered  in  connection  with  the  cases  in  which  it  is  generally 
made.  But  this  rule  is  not  always  strictly  adhered  to,  as  an  exam- 
mation  of  the  adjudged  cases  will  abundantly  prove.  Courts  do 
frequently  consider,  upon  a  common-law  certiorari,  defects  and 
errors  in  the  jiroceedings  of  the  inferior  tribunal  which  are  not 
strictly  of  a  jurisdictional  nature.  *^  Questions  relating  to  the  reg< 
ularity  of  the  proceedings,  or  questions  of  law  which  arise  on  the 
face  of  the  record,  or  of  the  proceedings  and  orders,  which  are  in 
the  nature  of  records,  will  be  noticed.  Senator  Paiob,  in  Stone  t. 
Mayor  and  Aldertneny  etc^  25  Wend.  168.  Indeed,  in  many  in- 
stances the  final  adjudications  of  persons  invested  with  power  to- 
decide  on  the  property  or  rights  of  the  citizen,  and  who  act  in  a^ 
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gnmniflry  manner,  or  in  a  new  coarse,  different  from  the  common 
law,  are  reviewed  upon  certiararu  Especially  is  this  tme  in  regard 
to  the  proceedings  of  assessors  in  the  yalaation  of  property  for  the 
assessment  of  taxes,  and  in  the  proceedings  of  commissioners  laying 
ont  highways,  and  awarding  damages  for  property  taken  for  public 
use. 

In  the  case  of  The  PeapU  r.  Reddy,  supra,  which  was  common- 
law  cefiiorari  to  remove  the  proceedings  in  relation  to  an  assess- 
ment npon  the  real  and  personal  property  of  the  relator,  the  supreme 
court  examined  the  principle  upon  which  the  assessment  was  made» 
as  well  as  the  evidence  before  the  assessors,  and  held  that  the  as- 
sessment was  clearly  unwarranted  by  the  evidence.  It  is  true  that  in 
that  case  the  writ  was  dismissed  because  it  was  directed  to  the 
assessors,  and  it  appeared  that  the  roll  or  record  was  no  longer  in 
their  possession  or  under  their  control.  But  the  case  is  directly 
in  point  upon  the  question  as  to  what  matters  can  be  considered 
on  the  writ  in  the  present  case.  In  Baldwin  v.  Oity  of  Buffalo,  35 
N.  T.  375,  there  is  a  very  clear  intimation  in  the  opinion  of  Justice 
Morgan,  that  on  a  common-law  certiorari  to  review  the  proceed 
ings  of  commissioners*  appointed  to  award  damages  upon  opening 
a  highway,  such  writ  would  bring  up  so  much  of  the  evidence  as 
was  necessary  to  present  the  question  of  law  upon  which  the  relator 
relies  to  avoid  the  decision  of  the  commissioners.  But  it  is  proper 
to  add  that  that  precise  question  was  not  before  the  court  for  decis 
ion.  Again,  in  Swift  v.  (Xty  of  Poughkeepsie,  37  N.  T.  511,  which 
was  an  action  to  recover  back  an  illegal 'tax  assessed  and  paid, 
the  court,  while  denying  that,  upon  the  facts,  the  action  could  be 
maintained,  yet  suggest  that  the  plaintiff  had  an  ample  remedy,  by 
certiorari,  to  correct  the  assessment,  had  he  availed  himself  of  it  in 
season,  and  say  that  such  a  writ  would  not  only  bring  up  the  naked 
question  of  jurisdiction  but  the  evidence  on  which  the  body  acted 
to  which  the  writ  is  directed,  as  well  as  the  ground  or  principle  of 
their  action. 

In  ITie  People  v.  Board  of  Assessors,  39  N.  Y.  81,  the  court  fully 
examine  the  action  of  the  assessors,  and  correct  the  errors  com- 
mitted by  them  in  making  the  assessment.  In  speaking  of  the 
office  of  the  writ  of  certiorari,  the  court  states  the  rule  resulting 
from  the  adjudged  cases  in  New  York  as  follows :  ^Its  office  ex- 
tendSy**  says  Mason,  J.,  ''unquestionably  to  the  review  of  all  ques- 
tions of  jurisdiction,  power  and  authority  of  the  inferior  tiib'Uial 
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to  do  ihe  acts  complained  of,  and  all  questions  of  regolaritj  in  the 
proceedings,  that  is,  all  questions  whether  the  inferior  tribunal  has 
kept  within  the  boundaries  prescribed  for  it  by  the  express  terms 
of  the  statute  law,  or  by  well-settled  principles  of  the  common  liiw.'* 

But  in  the  case  of  The  People  ▼.  The  Asseeeors  of  AUany,  40 
N.  Y.  154,  which  was  a  certiorari  to  reyiew  the  proceedings  of  the 
board  of  assessors,  the  court  in  effect  hold  that  the  writ  brings  up 
the  merits  as  well  as  questions  of  jurisdiction  and  regularity,  and 
that,  where  the  assessors  hare  neither  exceeded  their  powers,  nor 
been  irregular  in  exercising  them,  the  court  will  still  examine  and 
correct  their  decision,  if  erroneous.  And  the  court  did  in  that  case 
reduce  the  assessment,  upon  the  facts  stated  in  the  affidavit  which 
was  presented  to  the  assessors,  from  $500,000  to  $5,000. 

In  The  People  t.  The  Board  of  Police^  39  N.  Y.  506,  the  court 
likewise  lay  down  the  doctrine  that  on  a  common-law  certiorari  the 
court  may  go  beyond  the  inquiry  whether  the  inferior  tribunal  had' 
jurisdiction  of  the  person  and  subject-matter,  and  whether  its  pro- 
ceedings and  judgment  were  within  that  jurisdiction,  and  affirms 
the  proposition  that  it  may  also  examine  the  case  upon  the  whole 
evidence,  to  ascertain  whether  any  error  hifed  been  committed  in 
the  proceedings  before  such  inferior  tribunal  The  writ  in  that  case 
was  sued  out  to  review  a  judgment  or  order  of  the  board  of  police 
imposing  a  fine  upon  the  relator  for  absence  from  duty.  The 
opinion  was  delivered  by  Woodbuff,  J.,  and  is  quite  taSl  and  in* 
structive.  He  examines  many  of  the  cases  in  New  York,  and  comes 
to  the  conclusion  that  a  disposition  has  been  too  firequently  mani- 
fested by  the  courts  of  that  State  to  limit  the  office  of  the  writ 
within  too  narrow  bounds,  and  finally  proceeds  to  examine  the  case 
upon  the  whole  evidence,  in  order  to  determine  whether,  as  a  matter 
of  law,  there  was  any  proof  which  authorized  the  conviction.  See 
also  the  case  of  the  Bank  of  the  GommontoeaUh  v.  May  or ^  43  N.  Y. 
184. 

In  this  State,  the  common-law  writ  has  almost  invariably  been. 
brought  to  review  the  proceedings  and  judgments  of  justices  of  the 
peace,  and  this  court  has,  with  much  uniformity,  declined  to  con- 
sider upon  such  writ  any  but  jurisdictional  questions,  or  such  ques- 
tions of  law  as  might  arise  upon  the  docket  entries  of  the  justice. 
The  court  has  refused  to  try  the  merits  of  the  action  by  a  common- 
law  writ ;  or  to  examine  any  alleged  error  of  the  justice  in  his 
rulings  on  the  trial ;  or  to  consider  any  objection  which  involved 
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in  inquiry  into  the  evidence.  There  was  no  way  provided  by  which 
•nch  decisions  and  mlings  became  a  matter  of  reoord ;  and,  besides, 
in  adequate  remedy  was  aflTorded  for  a  review  of  these  judicial  acts 
by  means  of  the  statutory  writ  of  cmiiorari,  or  by  appeal  There 
was,  therefore,  no  necessity  for  enlarging  the  power  and  office  of  a 
eommon-law  certiorari  in  this  class  of  cases,  inasmuch  as  any  one 
whose  rights  were  injuriously  affected  by  the  errors  and  mistakes  of 
the  justice  upon  such  questions  had  an  ample  remedy  open  to  him. 
Therefore,  in  the  very  latest  cases  which  have  come  before  this 
court,  where  we  have  had  occasion  to  consider  the  question  {Owefis 
V.  The  State,  27  Wis.  456,  and  the  The  State  v.  Huck,  ante,  p.  202), 
the  ehief  justice  has  stated,  with  much  emphasis,  that  it  is  only 
errors  or  defects  going  to  the  jurisdiction  of  the  justice  which  will 
be  inquired  into  upon  the  common-law  writ  of  certiorari,  because, 
for  all  other  errors  or  mistakes,  the  aggrieved  party  has  his  remedy 
by  appeal  This  settled  doctrine  of  this  court  it  is  our  purpose  to 
maintain. 

But,  in  proceedings  of  a  summary  character  and  out  of  the  course 
of  the  common  law,  like  the  proceedings  of  the  board  of  review 
under  our  statute,  in  which  powers  are  exercised  aflfecting  valuable 
lights  of  property,  and  where  there  can  be  no  direct  review  of  their 
determination  unless  upon  a  common-law  writ  ot  certiorari,  whatever 
errors  they  may  commit,  and  however  clear  it  may  be  upon  the  undis- 
puted facts  that  their  decision  is  erroneous,  there  a  different  practice 
may  well  obtain.  There,  although  the  board  may  have  jurisdiction  of  ^ 
the  property,  yet  if,  in  their  proceed  iiigs,  they  violate  clear  provis- 
ions of  the  statute  in  fixing  the  valuation  of  it,  their  mistakes  and 
errors  may  be  corrected  upon  a  common-law  writ  of  certiorari.  For 
while,  in  the  language  of  Mr.  Justice  Paikb  in  Stokes  v.  Knarry  11 
Wis.  389-392,  "*  it  is  true  this  writ  reaches  only  defects  upon  the 
record,  and  that  it  is  generally  resorted  to  fur  the  purpose  of  pre> 
'venting  inferior  tribunals  from  exceeding  their  jurisdiction,  yet  it  is 
not  confined  to  cases  where  there  is  an  entire  want  of  jurisdiction, 
but  may  be  resorted  to  where,  having  jurisdiction  of  a  proceedings 
those  tribunals  make  an  order  or  judgment  which  exceeds  their 
powers.''  An  application  of  the  principle  of  this  decision  to  the 
facts  stated  in  the  petition  and  writ  in  this  case  will  fully  sustain 
tiie  court  in  reviewing  the  errors  committed  by  the  board  of  review, 
upon  the  law  and  evidence.  In  the  case  of  The  State  v.  Ooodwin  ei 
at.,  24  Wis.  286,  this  court  held  that  a  common-law  certiorari  properly 
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brought  up  for  review  the  prooeedings  taken  under  the  statnte  fof 
vacating  a  highway,  and  that  it  wonid  examine  the  entire  prooeed- 
ings  to  see  if  they  were  r^^Iar  and  in  conformity  to  the  statnte. 

It*  is  believed  thai  these  anthorities  are  sa£Soient  to  show  that  the 
writ  in  the  present  case  need  not  necessarily  be  ineffeotnal,  because 
this  court  would  not  be  restricted  to  the  mere  inquiry  whether  the 
board  of  review  had  jurisdiction  of  the  property  of  the  company. 
This  courfc  can  go  beyond  that  question,  and  inquire  whether  the 
board  was  guilty  of  any  excess  of  jurisdiction,  and  consequently  may 
look  into  the  record,  or  what  is  of  the  nature  of  a  record,  to  see  if 
the  board  in  its  decision  violated  its  duty  and  the  rules  of  law  pre- 
scribed for  its  action. 

The  statute  requires  that  the  assessors  shall  lay  before  the  board 
of  review  their  assessment  roll  of  the  real  property,  and  idl  the 
sworn  statements  made  by  others,  and  statements  and  valuations 
made  by  them  of  personal  property  and  bank  stock.  It  is  made  the 
duty  of  the  board,  under  their  official  oaths,  to  careflilly  review  and 
examine  the  roll  and  statements,  and  all  valuations  of  real  and  per- 
sonal property  and  bank  stock,  and  to  correct  any  errors  apparent 
in  the  description  or  otherwise,  and  for  that  purpose  they  are  required 
to  hear  and  examine  any  person  or  persons  upon  oath  who  shall 
appear  before  them,  in  relation  to  the  assessment  of  any  property 
upon  said  roll,  or  in  relation  to  any  property  omitted  therein ;  ^  and 
such  examination  shall  be  reduced  to  writing  by  the  clerk,  and  care- 
fully preserved  on  file  in  his  office;  and,  if  it  appear  that  any 
property  has  been  valued  by  the  assessor  too  high  or  too  low,  they 
shall  increase  or  lessen  the  same  to  the  true  valuation,  according  to 
the  rules  for  valuing  property  prescribed  in  the  acf  Section  35, 
chap.  130,  Laws  of  1868.  We  have  already  referred  to  another  pro- 
vision of  the  law  which  requires  the  clerk  to  file  and  preserve  this 
evidence  in  his  office.  Now,  it  is  apparent  that  these  sworn  state- 
ments and  examinations,  which  are  reduced  to  writing  and  pre- 
served by  the  clerk,  constitute  a  part  of  the  record  of  the  proceed- 
ings of  the  board  in  a  given  case.  And  the  writ  of  certiorari  would 
properly  bring  up  this  evidence  as  a  part  of  the  history  of  the  pro- 
ceedings, as  it  brought  up  all  the  written  orders  and  acts  done  by 
Che  supervisors  in  the  case  of  State  v.  Ooodwin^  for  vacating  the  high- 
way. Therefore,  whatever  questions  arise  upon  the  face  of  the  record^ 
or  whatever  errors  of  law  the  board  committed,  maybe  reviewed. 

The  correctness  of  the  action  of  the  board  of  review  is  a  matter 
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which  can  folly  be  gone  into  when  the  clerk  makes  a  return  to  the 
wrii  We  shall  refer  to  it  now  npon  this  motion  to  quash  merely 
for  the  purpose  of  saying  that  according  to  the  petition  it 
yery  clearly  appears  that  the  board  exceeded  their  jurisdiction 
and  violated  the  law  in  fixing  the  valuation  of  the  real  estate  of  the 
company.  The  board  arbitrarily  affixed  values  to  the  property,  in 
ntter  disregard  of  the  sworn  statements  of  witnesses  examined  before 
them.  This  action  of  the  board  was  wholly  unauthorized,  and 
plainly  in  excess  of  its  jurisdiction.  Phillips  v.  TTie  City  of  Stevens. 
Point,  25  Wis.  594.  There  was  no  conflict  in  the  testimony  whatever. 
The  board  was  bound  to  take  these  uncontradicted  statements  of 
the  witnesses  under  oath  as  to  the  value  of  the  property,  and  should 
have  corrected  the  assessment  roll  according  to  them.  For,  where 
the  evidence  is  undisputed,  and  no  proof  whatever  to  sustain  the 
decision  of  the  board,  they  cannot  arbitrarily  and  capriciously  place 
a  value  upon  the  real  estate  different  from  that  placed  upon  it  by 
the  witnesses.  In  a  certain  sense  they  act  judicially  in  weighing 
the  evidence  produced  before  them  {Steele  v.  Dunliamy  26  Wis.  393), 
and  are  to  ascertain  facts,  correct  errors,  and  arrive  at  results  con- 
formably to  the  proceedings  of  a  court  of  justice.  They  have  no 
more  legal  power  to  decide  against  all  the  testimony  in  respect  to 
the  value  of  property,  than  a  court  has  to  decide  a  cause  against  all 
the  evidence  produced  before  it  Where  there  is  a  conflict  of  evi- 
dence, and  the  real  facts  are  in  dispute,  the  decision  of  the  board 
fixing  the  valuation  might  well  be  held  final.  But,  on  the  case  pre- 
sented by  this  motion,  the  board  manifestly  acted  in  violation  of 
law,  and  plainly  exceeded  their  jurisdiction.  It  ^ appeared^  from 
all  the  evidence,  that  the  real  estate  of  the  company  had  been  valued 
too  high  by  the  assessor,  and  the  law  required  them  to  act  upon 
that  evidence  and  fix  a  valuation  in  accordance  with  it 

It  results  from  these  views  that  the  motion  to  quash  the  writ  of 
cmiiarari  must  be  denied. 

Motion  denied. 


SOB  WISCONSIN, 


0tite  T.  MUwrnnkM  Ch^Oigki  On. 


SXAXB  T.  IflLWAUXn  QjJhUQBX  OOMPAVT. 

fhtb  kgldatare  ma/  gimnstoabody  oorporato^thecxdiulTefnuMliiMof 
fietulng  ftod  ielling  gM  to  Ulmninate  a  gI^»  and  of  oonaimotliy  woHdi 
and  lajing  pipes  for  saeh  parpooe. 

MonoK  to  strike  ont  parts  of  the  answer,  as  sham,  fidse,  and 
immateriaL  Aotion  in  nature  of  quo  warranto,  to  try  defendant's 
right  to  the  exolnsiye  franchise  of  making  and  fiimishing  gas  tor 
Milwaukee,  and  laying  pipes  therefor.  The  fisKSts  are  suffidentty 
stated  in  the  opinion. 


K  P.  Smith  and  B.  Mariner,  for  motion. 
J.  Downer,  opposed. 

CoLB,  J.  This  is  a  motion  to  strike  out  certain  portions  of  the 
answer  as  sham,  false  and  immateriaL  The  action  is  brought  by 
the  attorney-general,  under  chapter  160,  B.  S.,  for  the  purpose  of 
Tacating  and  annulling  the  charter  of  the  defendant  corporation. 
It  is  alleged,  in  substance,  in  the  complaint,  that  the  defendant,  for 
more  than  three  years  last  past,  has  usurped  and  exercised  the  exdu* 
sive  right  and  franchise  of  manufacturing  and  selling  inflammable 
gas  for  lighting  the  city  of  Milwaukee,  the  streets,  houses  and 
places  therein,  and  of  making  excavations  in  the  streets  and  high- 
ways of  the  city  for  the  purpose  of  laying  pipes  for  the  distribution 
and  sale  of  such  gas ;  and  that  the  defendant  claims  this  exclusiye 
right  and  privilege  by  virtue  of  the  provisions  of  its  charter  and 
certain  contracts  made  with  the  city,  which  are  annexed  to  the 
complaint 

The  answer,  in  effect,  denies  that  the  defendant  has,  for  more 
than  three  years  next  preceding  the  commencement  of  the  suit,  or 
for  any  part  of  that  time,  usurped  and  exercised  the  exclusive  right 
and  franchise  to  make  inflammable  gas  for  the  purpose  of  lighting  the 
city,  the  streets  and  buildings  therein,  and  of  making  excavations 
in  such  streets  for  laying  pipes  for  conducting  gas  to  be  used  and 
sold  in  the  city^  and  denies  that  it  has  during  such  perioi  of  time, 
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saoh  exolnsiye  right  and  privilege,  either  with  or  without 
anthority.  It  claims  the  benefit  of  whatever  franchise  or  privilege  has 
been  conferred  npon  it  bj  the  legislature,  and  of  ail  contracts  which 
it  has  made  with  the  city  for  mann&ctaring  gas  and  lighting  the 
buildings  and  places  therein.  The  answer  also  contains  other 
matters,  which  were,  doubtless,  intended  to  be  simply  denials  of 
vanous  allegations  of  the  complaint  We  shall  not,  however,  dwell 
upon  any  portions  of  the  answer  which  it  is  moved  to  strike  out, 
further  than  to  say  that  we  do  not  think  they  can  be  condemned  as 
sham,  false  or  immaterial,  wholly  destitute  of  truth  and  substance, 
and  in  no  way  relating  to  the  defense  of  the  action.  But  all  these 
questions  of  practice  become  unimportant,  in  the  view  we  entertain 
of  the  main  question  in  the  case.  And  that  is,  whether  the  charter 
of  the  defendant  does  not  confer  upon  it  the  exclusive  right  and 
privilege  of  manufacturing  and  selling  gas  in  the  city  of  Milwaukee  ? 
It  this  right  is  conferred  upon  the  defendant  by  its  charter,  then  it 
is  obvious  this  action  must  fail  altogether,  providing  it  was  com- 
petent for  the  legislature  to  grant  such  an  exclusive  privilege  oi 
franchise. 

By  the  first  section  of  the  act  incorporating  the  defendant  (chap. 
159,  Laws  of  1852),  it  is  provided  that  certain  persons  therein 
named,  their  successors,  eta,  were  '*  created  a  body  corporate  and 
politic,  by  the  name  of  the  MUwauhee  Ga84ighi  Company,  with 
perpetual  succession,  and  by  that  name  shall  have  all  the  privileges, 
franchises  and  immunities  incident  to  a  corporation."  In  the  fourth 
section  of  the  same  act  it  is  further  enacted  as  follows :  '^  The  said 
company  shall  have  power  and  full  and  exclusive  authority  to 
manufacture,  make  and  sell  gas  to  be  made  from  any  and  all  the 
substances,  or  a  combination  thereof,  from  which  infiammable  gas  is 
obtained,  for  the  purpose  of  lighting  the  city  of  Milwaukee,  or  the 
streets  thereof,  or  any  buildings,  manufactories,  public  places  or 
houses  therein  contained,  and  to  erect  all  necessary  works  and 
apparatus,  and  to  lay  pipes  for  the  purpose  of  conducting  the  gas 
in  any  of  the  streets,  avenues,  commons,  lanes  or  alleys  in  said  city: 
Provided  that  no  permanent  injury  shall  be  done  to  any  street,  high- 
way, lane  or  alley  in  said  city,  agreeably  to  the  terms  and  conditions 
of  a  contract  now  existing  between  the  city  of  Milwaukee  and  John 
Tx>ckwood,  entered  into  on  the  6th  day  of  June,  A.  D.  1851,  a  certi* 
Bed  copy  of  which  contract  shall  be  placed  on  file  in  the  ofiSoe  of 
the  secretary  of  State." 
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It  appears  to  as  that  this  section  confers  upon  the  defendant,  in 
lihe  most  clear  and  nnambignons  language,  the  exclnsire  right  and 
authority  to  manufacture  and  sell  gas  in  the  city  of  Milwaukee. 
In  other  words,  it  grants  the  very  franchise  which,  it  is  alleged  in 
the  complaint,  the  defendant  has  usurped  and  unlawfully  exercises. 
It  is  not  obyious  upon  what  possible  grounds  it  can  be  claimed  that 
the  corporation  has  usurped  this  exdusire  right,  when  it  is  expressly 
granted  by  the  charter.  But  it  said  on  the  part  of  the  State,  that 
this  exclusive  privilege  was  limited  to  the  period  of  fifteen  years 
from  and  after  the  6th  day  of  June,  1851.  The  basis  upon  which 
this  argument  rests  is  this  :  On  the  6th  of  June,  1851,  the  city  of 
Milwaukee  entered  into  a  contract  with  one  John  Lockwood,  wherein 
it  granted  to  him  the  excluEive  right  and  privilege  to  make  idl  the 
necessary  excavations,  and  to  lay  pipes  for  conducting  gas  through 
or  under  the  streets,  highways  and  lanes  of  the  city,  for  the  term  of 
fifteen  years  from  the  date  of  the  contract,  it  being  stipulated  that 
the  excavations  should  be  made  under  the  direction  of  the  city,  with 
the  least  iDConvenience  to  the  public  interest,  and  that  all  injuries 
done  by  reason  of  such  excavations  should  be  repaired  by  Lock- 
wood  with  all  proper  diligence,  so  as  to  leave  the  streets  and  high- 
ways in  as  good  condition  as  before  the  excavations  were  made. 

This  contract,  which  was  assigned  to  the  defendant  in  1852,  con- 
tains other  conditions,  which  have  no  bearing  upon  the  questions 
before  us.  Now  it  is  said,  by  the  reference  in  the  proviso  to  the 
Lockwood  contract,  the  legislature  intended  to  restrict  the  exclu- 
sive right  granted  in  the  first  part  of  the  section  to  the  period  of 
fifteen  years.  But  we  do  not  think  that  contract  was  referred  to 
for  any  such  purpose.  The  legislature  had  granted  to  the  company 
the  exclusive  right  to  manufacture  and  sell  gas ;  to  erect  all  neces- 
sary works  therefor ;  and  to  lay  pipes  for  the  purpose  of  conducting 
the  gas  in  any  of  the  streets  and  highways  of  the  city ;  and  the 
manifest  object  of  the  proviso  is  to  restrain  this  right  thus  to  use 
the  streets,  so  that  no  permanent  injury  should  be  done  to  them, 
and  by  requiring  that  all  excavations  ^ould  be  made  under  the 
direction  of  the  city  authorities  with  the  least  possible  inconven- 
ience to  the  public,  and  that  whatever  injuries  were  done  by  reason 
of  the  excavations  should  be  re]gaired  with  all  due  diligence  by  the 
company.  This,  as  it  appears  to  us,  is  the  evident  intention  and 
purpose  of  the  proviso.  It  restrains  and  qualifies  the  right  of  the 
company  to  use  the  streets  for  the  purpose  of  making  excavations 
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and  laying  their  pipes  for  the  distribution  of  gas,  by  prescribing 
that  sach  nse  of  the  streets  shall  be  exercised  in  conformity  with 
the  conditions  of  the  Lockwood  contract  upon  that  subject  That 
the  streets  might  be  appropriated  to  such  purposes  under  the  direo* 
tion  and  with  the  consent  of  the  city  authorities^  and  so  as  not  to 
essentially  interfere  with  the  public  easement  or  right  of  travel,  there 
can  be  no  doubt 

This  method  of  lighting  the  buildings  and  streets  of  large  cities 
with  gas  is  certainly  productive  of  the  good  order,  general  safety 
and  welfare  of  their  citizens,  and  it  cannot  very  well  be  accomplished 
without  using  the  streets  for  the  purpose  of  laying  gas  pipes  therein. 
But  it  is  necessary  that  this  use  be  under  proper  control  and  super- 
vision, and  hence  the  legislature  intended  to  regulate  the  manner  in 
which  it  should  be  exercised.  But  if  the  intention  of  the  legislature 
had  been  to  restrict  and  limit  the  exclusive  right  to  manufacture 
and  sell  gas  to  the  period  of  fifteen  years  firom  the  6  th  day  of  June, 
1851,  that  limitation  would  naturally  have  been  connected  with  the 
granting  clause  of  the  section.  The  exclusive  right,  however,  is 
conferred  upon  the  corporation  in  the  clearest  manner,  and  without 
any  limitation  whatever  as  to  its  continuance.  And  the  Lockwood 
contract  is  referred  to  in  the  proviso  merely  for  the  purpose  of 
directing  and  prescribing  the  conditions  or  manner  in  which  the 
company  should  use  the  streets  in  making  excavations  and  laying 
pipes,  and  for  no  other  object  whatever.  At  all  events,  this  seems 
to  us  to  be  the  plain,  natural  and  rational  construction  of  the  seo* 
tion,  and  we  have  been  unable  to  place  any  other  upon  it  And  this 
being  so,  it  is  quite  manifest  that,  even  if  the  defendant  exercises 
the  exclusive  right  and  franchise  of  manufacturing  and  selling  gaa 
in  the  city  of  Milwaukee,  as  it  is  alleged  that  it  does  in  the  com- 
plaint, it  claims  no  right  and  exercises  no  franchise  not  conferred 
upon  it  by  the  act  of  incorporation.  There  is,  therefore,  no  ground 
for  holding  that  it  has  usurped  a  power  or  franchise  not  conferred 
by  law,  and  the  complaint  is  fatally  defective  in  substance. 

It  was  claimed,  or  rather  suggested,  upon  the  argument,  that 
even  the  legislature  could  not  confer  this  exclusive  right  upon  the 
defendant  to  manufacture  and  sell  gas  in  the  city  of  MilwaukeOi 
But  we  are  not  aware  of  any  constitutional  principle  which  is  vio- 
lated by  the  legislature  granting  such  an  exclusive  franchise.  It  it 
true  that  it  may  create  a  monopoly,  prevent  any  thing  like  a  free  and 
healthy  competition  in  the  supply  of  gas  to  consumers,  and  thus 
Vol.  IX.— 76 


^J02  WISCONSIN, 


state  ▼.  MUwrnnkee  GA0-light  Co. 


operate  to  the  detriment  of  the  public.  But  suppose  this  is  all  con- 
ceded: Upon  what  ground  can  the  court  say  such  legislation  it 
unconstitutional  P  Of  course,  the  whole  matter,  under  our  oonat:- 
tution,  is  under  the  control  of  the  legislature,  which  can  take  from 
the  defendant  this  exclusive  privilege  whenever  it  sees  fit  to  do  sa 
The  public  concerned  in  having  some  competition  in  the  supply  of 
gas  is  by  no  means  without  a  remedy.  It  can  appeal  to  the  legisla- 
ture to  withdraw  this  exclusive  right  which  it  has  conferred  upon 
the  defendant.  And  it  is  but  fiur  to  assume  that^  whenever  the 
monopoly  becomes  oppressive,  the  legislature  will  repeal  the  special 
privilege  it  has  granted.  At  all  events,  it  is  sufficient  to  say  that 
the  remedy  is  with  the  legislature,  which  has  ample  authority  to  do 
what  may  be  for  the  best  interests  of  the  citizens  of  Milwaukee. 
But  as  the  legislature,  in  its  wisdom,  has  seen  fit,  in  most  clear  and 
unambiguous  language,  to  confer  upon  the  defendant  the  exclusive 
right  to  manufacture  and  sell  gas  in  the  city  of  Milwaukee,  there  is 
no  ground  for  saying  that  the  court  should  amend  its  charter  because 
it  exercises  the  franchise  conferred. 

We  were  referred  on  the  argument  to  the  cases  of  Nonaich  OtM* 
light  Co.  V.  The  Norwich  Oity  Gas  Co.,  25  Oonn.  20 ;  and  7%^  SUiU$ 
V.  T%e  Cincinnati  Gas-light  and  Coke  Co^  18  Ohio  St  262,  in  sup- 
port of  the  position  that  the  legislature  cannot  confer  an  exdusiTe 
franchise  to  manufacture  and  sell  gas.  In  the  latter  case  the  court 
declined  to  inquire  into  the  power  of  the  legislature  to  confer  an 
exclusive  franchise  to  manufacture  and  sell  gas  either  upon  a  cor- 
poration or  natural  person,  as  that  question  did  not  necessarily  arise 
in  the  cause.  It  did  decide  that  the  city  council  of  the  oity  of  Oin- 
dnnati  could  not,  without  clear  legislative  authority,  grant  the 
exclusive  right  to  use  its  streets  and  alleys  for  the  purpose  of  laying 
down  pipes  for  conveying  gas  to  be  used  in  lighting  the  city  for  a 
term  of  twenty-five  years.  But  that  is  obviously  a  different  ques- 
tion  from  the  one  before  us.  Here  the  legislature  itself  has  granted 
the  franchise,  regulating  the  manner  in  which  it  shall  be  exercised^ 
In  the  case  in  Connecticut,  the  court  does  in  effect  hold  that  an  act 
of  the  general  assembly  was  void,  as  far  as  it  assumed  to  make  the 
right  of  a  gas  company  to  lay  down  gas  pipes  in  and  through  the 
streets,  etc.,  of  the  city  and  town  of  Norwich,  exclusive.  The  courti 
in  substance,  say,  that  the  grant  of  such  an  exclusive  privilege  is  ii 
restraint  of  an  ordinary  business,  creates  a  monopoly,  is  against  pub« 
tic  policy,  and  contrary  to  the  theory  of  a  free  government    We  had 
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supposed  the  law  to  be  quite  well  settled  that  the  soyereign  au- 
thority might  grant  special  priyileges  to  corporations  and  individa- 
als  without  violating  any  constitutional  principle.  It  is  frequently 
and  constantly  done  by  enacting  various  acts  of  incorporation  of 
private  companies  for  building  and  operating  railroads,  plank-roads, 
ferries  and  toll-bridges ;  and  for  many  other  objects  upon  which 
private  skill  and  capital  can  be  employed.  It  is  important  that 
these  corporations  be  created,  although  they  sometimes  become  great 
monopolies  and  are  injurious  to  freedom  of  trade  and  the  progress 
of  improvement  But  it  is  not  obvious  upon  what  principle  the 
power  of  the  legislature  to  pass  such  acts  can  be  denied.  The  legis- 
lature retains  control  over  such  charters  in  this  State,  and  has  the 
power  to  take  away  any  exclusive  privilege  or  franchise  which  it 
may  have  improvidently  granted. 

According  to  our  view  of  the  charter,  the  matters  stated  in  the 
complaint  constitute  no  cause  of  action. 

The  motion  to  strike  out  portions  of  the  answer  as  duun  and  im« 
is  denied. 


Hale  v.  Milwaukss  Dook  Ookpany.  appellant 

(9  will.  481.) 
Warehouiemen^-deUvery  hy^nsgotiabilUy  of  warehouse  receipt, 

ne  ladorBement  and  delivery  of  a  warehouse  receipt  of  goods  stored,  traii» 
fen  the  ownership  of  the  property  only,  and  not  the  contract  Itself. 

In  an  action  by  the  assignee,  for  value,  of  a  warehouse  receipt,  to  recoyer  ths 
property  described  therein :  HM,  that  the  obligation  of  the  warehouseman 
in  the  absence  of  fraud  or  negligence  on  his  part,  was  discharged  by  deUyeis 
Ing  the  property  actuaUy  received  in  store,  although  is  did  not  answer  the 
description  of  the  receipt. 

Appeal  from  the  circuit  court  for  Milwaukee  county.  The 
action  was  founded  upon  four  warehouse  receipts,  in  the  following 
form:  '^Received  in  store  from  McLaren,  on  account  of  bearer, 
fifty-four  bbls.  mess  pork,  deliverable  on  return  of  this  receipt 
and  payment  of  storage ;  ^  for  which  receipts  plaintiffs  claim  to  have 
paid  value,  and  that  defendants,  on  demand  of  plaintiffs,  refused  to 
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delirer  the  property,  and  they  now  sne  for  its  yalae.  Defendanti 
adnnit  the  receipts  and  the  receiving  of  the  barrels,  represented  to 
contain,  and  branded  as  ^  mess  pork,^  but  allege  that,  in  fact^  they 
contained  only  salt,  and  that  they  believed  in  sach  representation. 

They  also  claim  that  they  have  kept  the  same  carefully  stored^ 
snd,  npon  the  plaintiffs'  demand  for  barrels  of  mess  pork,  offered  to 
deliver  the  very  same  barrels  received,  which  was  refused. 

These  were  also  the  facts  proved.  Verdict  for  plaintifB^  and 
appeal  from  judgment  by  defendant  A  decision  in  this  caae^  on  a 
former  appeal,  is  reported  in  23  Wis.  376. 

E.  Mariner^  for  appellant 

FifuheBf  Lynde  db  Miller^  for  respondent 

DixoK,  0.  J.  This  cause  was  most  ably  and  exhaustively  argued 
at  the  bar  on  both  sides,  as  well  on  the  first  appeal  as  on  this,  and 
1  thought  at  that  time,  and  so  I  still  continue  to  think,  that  the 
tender  or  offer  by  the  defendant  to  deliver  to  the  plaintiffs  the  same 
parcels  and  barrels  received  by  the  defendant  in  store,  and  for  which 
the  receipt  was  given,  was,  and  is,  a  discharge  of  the  obligation  of 
the  defendant,  and  full  satisfaction  and  performance  of  the  contract 
on  his  part.  I  think  this  conclusion  clearly  follows  from  the  nature 
and  terms  of  the  contract  itself,  and  irom  the  nature  and  extent  of 
its  negotiable  qualities  as  known  and  defined  by  law.  And  such  I 
understood,  and  still  understand,  was  the  unanimous  opinion  of 
this  court  when  the  cause  was  here  before,  as  expressed  by  Mr. 
Justice  OoLB  on  that  occasion.  He  says :  '^  Now  it  seems  to  us  that 
the  defendant,  being  a  warehouseman,  may  well  be  estopped  as 
against  one  who  takes  the  warehouse  receipt  for  a  valuable  con- 
sideration, from  denying  the  truth  of  the  statements  to  which  it 
gives  credit  by  its  signature,  so  far  as  those  statements  relate  to 
matters  which  are  or  ought  to  be  within  its  knowledge  or  the  knowl- 
edge of  its  agents;  but  that»  in  respect  to  things  not  open  to 
inspection  and  visible,  like  the  contents  of  pork  barrels,  it  ought 
not  to  be  concluded  by  the  description  of  the  property  in  the  receipt 
This  is  the  rule  applied  in  the  case  of  receipts  or  bills  of  lading 
given  by  common  carriers,  as  to  the  interior  condition  of  the  prop- 
erty shipped,  and  we  cannot  see  why  it  is  not  also  applicable  to  the 
case  at  bar."    23  Wis.  280.    This  appears  to  me  to  be  entirfly  con- 
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dafiye  of  the  question,  and  to  show  that  the  defendant  cannot  be 
held  responsible  for  the  contents  of  the  barrels,  or  that  they  actually 
contained  mess  pork,  even  in  favor  of  a  bona  fide  assignee,  or 
holder  for  value,  of  the  receipt.  I  have,  however,  gone  carefully 
over  the  ground  again,  and  examined  the  authorities,  and  am  more 
than  ever  convinced  of  the  correctness  of  the  views  thus  taken  and 
expressed  by  this  court  at  that  time. 

The  receipt  of  a  warehouseman  or  wharfinger,  and  the  receipt  or 
bill  of  lading  of  a  common  carrier,  are  contracts  of  precisely  the 
same  general  nature  and  effect,  and  should  obviously  be  governed 
by  the  same  rules  and  principles  as  to  the  application  of  the  doc* 
trine  of  estoppel  or  negotiability,  which,  with  respect  to  such  con- 
tracts, mean  one  and  the  same  thing.  They  are  or  may  be  said  to 
be  negotiable  or  conclusive,  in  the  hands  of  a  bona  fide  assignee  or 
holder  for  value,  so  far  as  the  party  executing  them,  warehouseman 
or  carrier,  has  made,  or  is  bound  by,  the  representations  contained 
in  them.  They  are  negotiable  or  conclusive  and  valid  in  the  hands 
of  such  a  holder,  because  the  signer,  or  party  by  whom  they  are 
executed,  is  estopped,  or  not  permitted  to  deny  the  existence  of  the 
fiu^ts  represented  in  or  by  them,  and  which  are  presumed  to  have 
been  within  his  knowledge  at  the  time  of  their  execution.  Nego* 
tiability,  or  quasi  negotiability  as  it  has  sometimes  been  more 
properly  called,  and  estoppel,  when  spoken  of  with  respect  to  such 
instruments,  mean,  therefore,  one  and  the  same  thing.  In  Rowley 
V.  Bigelow,  12  Pick.  307,  314,  and  Stanton  v.  Bager,  16  id.  467,  474, 
carrier's  receipts  or  bill  of  lading  are  spoken  of  as  q^msi  negotiable, 
which  is  the  more  accurate  form  of  expression.  A  bill  of  lading  or 
carrier's  receipt  for  goods  to  be  transported,  and  the  receipt  of  a 
warehouseman  or  wharfinger  for  goods  in  store  or  to  be  forwarded, 
are  both  contracts  of  bailment 

Both  the  carrier  and  the  warehouseman  are  bailees  for  hire,  the 
former  agreeing  to  carry  and  deliver  the  identical  goods  or  property 
received  at  the  place  designated  or  agreed  upon,  and  the  latter  to 
forward  or  redeliver  or  return  the  very  same  goods  or  property  on 
presentation  of  the  receipt,  unless  there  be  some  express  agreement, 
or  known  usage,  or  custom  of  trade  or  business,  showing  that  the 
parties  otherwise  intended.  It  is  of  the  very  essence  of  both  agree- 
inenta  that  the  very  same  property  received  shall  be  carried,  delivered 
or  returned  to  the  party  who  may  be  entitled  thereto,  in  discharge 
of  the  obligation  of  the  bailees.    The  delivery  or  return  of  the  same 
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property,  and  of  no  other,  will  discharge  such  obligation  or  iutj 
and  Batiafy  the  terms  of  the  contract  Even  in  case  of  fraodt  or. 
willful  nntnith,  or  misrepresentation  on  the  part  of  the  bailee,  or,  ia. 
a  case  like  the  present,  where  he  is  himself  deceived  or  misled,  with- 
out &ult  on  his  part,  by  the  firaudulent  concealment  or  devices  of  the 
bailor,  no  other  or  corresponding  property  or  goods  can  be  tendered 
in  performance  of  the  contract  In  the  former  case,  the  bailee  (and 
in  the  latter  also,  if  liable)  must  respond  in  damages  for  the  value 
of  the  property  represented  by  the  receipt,  unless  the  party  entitled 
to  the  same  elects  to  receive  other  property  instead. 

^^  It  seems  to  be  thus  well  established,"  says  Ohief  Justice  Shaw, 
in  his  mo^  elaborate  opinion  in  Blanchard  v.  Pctge^  8  Gray,  281, 
295,  ^^  that  a  bill  of  lading  is  a  written  simple  contract  between  a 
diipper  of  goods  and  a  ship-owner,  the  latter  to  carry  the  goods  and 
the  former  to  pay  the  stipulated  compensation  for  that  service.'' 
And  the  same  is  true  of  a  warehonsman's  receipt  It  is  a  written 
simple  contract  between  the  owner  of  the  goods  and  the  warehouse- 
man, the  latter  to  store  the  goods  and  the  former  to  pay  the  com- 
pensation for  that  service.  Such  is  the  contract  here.  The  lan- 
guage is :  ''  Beceived  in  store  from  McLaren  for  account  of  bearer 
fifty-four  bbls.  mess  pork,  deliverable  on  return  of  this  receipt 
and  payment  of  storage."  The  meaning  of  this  clearly  is,  that  the 
same  fifty-four  barrels  received  in  store,  and  described  as  mess  pork, 
are  deliverable  or  to  be  delivered  to  the  bearer  of  the  receipt  on 
return  of  the  same  and  payment  of  storage ;  and  the  warehouseman, 
not  less  than  the  ship-owner  or  carrier,  is  bound  to  deliver  theiden« 
tical  goods  received,  in  fulfillment  of  his  contract  Nothing  short 
of  this  discharges  the  obligation  or  amounts  to  a  performance,  and, 
in  the  absence  of  fraud,  or  misrepresentation,  or  negligence  on  his 
part  in  giving  the  receipt,  nothing  more  than  this  can,  in  my  judg- 
ment, under  any  circumstances,  be  demanded  of  him,  unless  indeed 
he  has  failed  to  properly  care  for  and  store  the  goods,  a  point  not 
involved  in  this  case. 

The  words  ^^  mess  pork "  in  this  receipt,  are  clearly  words  of 
description.  They  are  descriptive  of  the  barrels  received,  and  in« 
serted  for  the  purpose  of  identification.  They  signify  no  more  in 
that  connection  than  that  the  fifty-four  barrels  received,  and  which 
are  to  be  delivered  to  the  bearer  on  return  of  the  receipt  and  pay- 
ment of  storage,  are  described,  marked  or  known  as  barrels  of  mesi 
pork.    Thev  do  not  signify  that  the  barrels  actually  contain  that 
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article  to  the  knowledge  of  the  warehooaemaD,  or  that  he  so  states 
or  represents  to  any  person  purchasing  the  property  by  taking 
delivery  of  the  receipt  Neither  do  they  signify  that  he  has  any. 
actual  knowledge  or  information  upon  the  subject,  or  that  he  so 
states  or  represents^  ezoept  so  far  as  the  barrels^  themselreSy  by  their, 
external  appearance,  size,  weight,  marks,  eta,  indicate  such  to  be 
their  contents.  He  receipts  them  upon  the  representation  of  the 
nulor,  and  their  external  appearance  corresponding  therewith,  as  to 
contents.  He  does  not»  and  is  not  supposed  to  hare  any  actual, 
knowledge  of  their  contents,  and  the  language  of  the  receipt  is  not 
so  to  be  understood.  It  is  no  warranty  on  his  part  as  to  the  actual 
contents,  but  only  that  the  barrels  are  so  represented  and  so  appear 
to  him,  to  the  extent  of  his  knowledge  or  means  of  information  on 
the  subject ;  and  as  they  are  represented  and  appear  to  him,  so  he 
represents  or  describes  them  to  others  in  his  receipt  A  ware- 
houseman, like  a  common  carrier,  is  not  authorized  to  open  and 
inspect  barrels  or  packages  deliyered  to  him  for  safe  keeping.  A. 
carrier  cannot  do  this,  or  insist  on  its  being  done,  before  signing 
the  receipt  or  bill  of  lading;  and  the  usages  and  course  of  the 
business  with  warehousemen  are  the  same. 

That  such  is  the  legal  obligation  and  duty  of  the  carrier,  unlfMS 
under  certain  circumstances,  as  where  he  has  good  reason  to  beliera' 
that  the  package  tendered  contains  something  dangerous,  or  hurt- 
ful, or  otherwise  of  a  character  not  proper  to  be  carried,  was 
expressly  decided  in  Orauch  t.  The  London  di  NorthtoMtern  Railway 
Oo^  14  0.  B.  255  (78  E.  0.  L.  254,  290,  292,  294).  See,  also,  the 
language  of  Lord  Oampbbll,  0.  J.,  in  Brass  t.  Maiiland,  6  EL  dE 
BL,  Q.  B.  482  (88  E.  G.  L.  482),  and  the  opinion  of  Sawtbb,  J.,, 
in  Barrett  y.  Barney,  2  Abb.  U.  S.  197;  S.  C,  3  Alb.  L.' 
J.  246,  247.  And  of  necessity  this  must  be  so;  for,  other 
wise,  business  of  the  kind  could  not  be  transacted.  The  usages 
and  course  of  business  of  warehousemen  in  this  particular  were 
dearly  proved  in  this  case,  and,  besides,  are  well  known  and  under-, 
stood  in  commercial  circles,  if  not  in  courts,  without  such  proo£ 
And  here  again  the  complete  and  perfect  analogy  between  a  ware-, 
houseman's  receipt  and  the  receipt  or  bill  of  lading  of  a  common 
carrier  holds  good,  so  that,  in  all  respects,  except  the  single  one 
that  one  is  to  more  the  goods  and  the  other  is  not,  the  contracts  are 
precisely  alike.  In  saying  this,  of  course,  I  do  not  intend  to  reject 
or  overlook  the  difference  in  the  liability  of  the  two,  as  settled  and 
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nnderstood  in  our  law.  But  that  difference,  the  carrier  being  nnder 
far  the  more  stringent  and  exacting  role,  would  seem,  if  any  things 
to  make  in  favor  of  the  increased  negotiability  of  the  carrier's 
receipt  over  that  of  the  warehouseman.  And  when  we  add  to  this 
circumstance  the  further  well-known  fact,  that  carriers'  receipts 
always  have  circulated,  and  necessarily  always  must  circulate  and 
be  negotiated  and  transferred  ten  more  widely  and  extensively  than 
those  of  warehousemen,  it  seems  impossible  to  conclude  that  there 
exist  any  reasons,  either  in  law  or  in  the  necessities  or  oonvenienoe 
of  trade  or  commerce,  for  ascribing  or  giving  to  the  receipts  of 
warehousemen  any  greater  negotiability,  or  any  further  or  different 
properties  or  qualities  in  the  hands  of  any  person,  than  are  ascribed 
or  given  by  law  and  the  usages  and  customs  of  merchants  to  the 
receipts  of  carriers. 

I  know  of  no  authority,  and  do  not  think  any  can  be  found,  to 
justify  or  uphold  the  contrary  of  this  projiosition,  and  I  certainly 
can  see  no  good  reason  for  upholding  it  The  books,  to  the  extent 
of  my  examination — and  I  believe  I  am  correct  about  it — make 
no  distinction  between  the  two  instruments  so  far  as  their  negotia- 
ble qualities  or  characteristics  are  concerned.  The  English  courts 
place  both  on  the  same  footing,  as  will  be  seen  by  the  discussion 
and  references  in  Coleman  v.  Riches,  16  0.  B.  (7  J.  Scott),  104,  81 
E.  0.  L.  103,  which  was  a  case  upon  a  wharfinger's  receipt ;  and  so 
do  the  courts  of  this  country,  in  which  it  has  been  held  that  the 
indorsement  and  delivery  of  the  warehouse  document  transfers  the 
legal  title  and  constructive  possession  of  the  property.  It  is  a  good 
symbolical  delivery,  equivalent,  in  the  then  situation  of  the  prop- 
erty, to  the  delivery  of  the  property  itself.  Rice  v.  CtUler,  17  Wis, 
351 ;  Oibsm  v.  Stevens,  8  How.  (U.  S.)  399,  400 ;  Gibson,  SiochweU 
dt  Co.  V.  Chillicothe  Bank,  11  Ohio  St  311. 

Having  thus  concluded  that  there  is  no  difference,  and  no  dis* 
tinction  can  be  made,  between  this  receipt  and  the  receipt  or  bill 
of  lading  of  a  carrier,  with  respect  to  negotiability,  and  that  it  is 
negotiable  to  the  same  extent,  under  the  same  circumstances,  and 
upon  the  same  principles,  as  a  carrier's  receipt,  I  shall  next  endeav- 
or to  show,  if  it  were  a  carrier's  receipt  and  the  defendant  a  carrier, 
that  a  delivery  or  offer  of  delivery,  in  good  order,  to  the  plaintiflb 
as  assignees  or  bona  fide  holders  for  value  of  the  receipt^  of  the  same 
identical  barrels  for  which  the  receipt  was  given,  would  hat* » 
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absolved  the  defendant  from  all  further  liability  upon  the  contract, 
and  would  hare  been  an  exact  and  legal  performance  of  it. 

If  thiB  had  been  a  oarrier^s  receipt  in  the  same  words,  ezoept  to 
provide  for  the  carriage  and  rate  of  compensation,  and  containing, 
in  addition  to  the  description,  ^'fifty-four  bbls.  mess  poik,"  the 
farther  statement  or  description  '^  in  good  order  and  well  condi^ 
tioned,"  it  would  not  then  have  constituted  a  warranty  or  repre- 
sentation binding  the  defendant  that  such  were  the  actaid  contents 
of  the  barrels,  and  such  actually  the  order  and  condition  of  the 
pork  in  them.  It  is  settled,  beyond  reach  of  cavil  or  doubt,  tha^ 
these  and  all  like  expressions  or  statements  contained  in  the  bill  of 
lading  or  receipt  of  carrier  relate  only  to  **  circumstances  which 
are  open  to  inspection  and  visible*'  to  the  carrier  at  the  time ;  but 
ihey  do  ^  not  preclude  the  carrier  from  showing,  in  case  of  loss  or 
damage,  that  the  loss  proceeded  firom  some  cause  which  existed,  br^ 
was  not  apparent,  when  he  received  the  goods,  and  which,  if  shown 
satisfactorily,  will  discharge  the  carrier  from  liability.''  This  is  the 
language  of  Chief  Justice  Shaw,  in  the  third  position  stated  in 
Hastings  v.  Pepper^  11  Pick.  43,  and  which  is  quoted  with  such 
decided  approbation  by  the  supreme  court  of  the  United  States  in 
Neison  v.  Woodruffs  1  Black,  160.  And  besides  these  two  cases, 
fully  to  the  point,  Mr.  Justice  Cole,  in  the  former  opinion,  refers 
to  four  others,  which  are  equally  so,  viz. :  Shepherd  v.  Naylor,  5 
Qray,  591 ;  Tarhox  v.  Eastern  Steamboat  Co,y  50  Me.  339 ;  Bisset 
V.  Price,  16  111.  408;  and  Bradstreet  v.  H&rariy  2  Blatohfl  116. 
And  now,  on  this  argument,  the  learned  counsel  for  the  plaintiff 
cite  still  others  {Blanchard  v.  Page,  supra ;  Sears  v.  Wingate,  3 
Allen,  105,  and  Berkley  v.  Watling,  7  Adolph  &  EUis,  29,  34  K  C.  L. 
22) ;  but  the  counsel  say  that  all  are  cases  arising  between  the  orig* 
inal  parties  to  the  bill  of  lading. 

The  answer  or  argument,  then,  is  this,  that  the  rule  or  principle 
of  construction  is  inapplicable  when  the  bill  of  lading  or  receipt 
has  been  transferred;  or,  in  other  words,  that  it  is  to  receiTe  one 
construction  as  between  the  original  parties  to  it,  and  another  and 
very  different  construction  as  between  third  persons.  As  between 
the  original  parties,  and  as  intended  by  them  at  the  time  of  making 
and  signing  the  instrument,  the  language  is  to  be  understood  and 
applied  only  to  those  facts  and  circumstances  which  were  open 
to  inspection  and  visible  to  the  carrier,  so  that  the  carrier  may 
rebut  the  prima  facie  case  made  against  him  by  showing  latent 
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defects,  or  that  the  contents  were  not  what  they  purported  or  were 
represented  to  be ;  bnt  as  between  the  carrier  and  third  person^ 
a  different  construction  must  prevail,  and  the  words  must  be 
understood  and  applied,  not  to  the  facts  and  circumstances  as  they 
appeared  externally  and  were  seen  by  and  represented  to  the  carrier 
—  the  open,  visible  condition  of  things  —  but  to  those  facts  and 
circumstances  which  were  hidden  &om  and  unknown  to  him,  and 
which  he  could  not  know  —  to  the  true  and  actual  contents  and 
internal  condition  of  the  packages  or  parcels,  so  that  the  carrier  shJEdl 
be  estopped  or  absolutely  concluded  with  respect  to  them  by  the 
language  of  his  receipt  It  would  be  something  very  strange,  to 
say  the  least  of  it,  and  I  think  new,  if  the  language  of  a  written 
instrument  were  to  be  held  thus  susceptible  of  two  entirely  different 
and  contrary  constructions.  It  would  seem  that  the  words  of  a 
writing,  expressing  the  understanding  and  intent  of  the  parties  to 
it,  ought  to  mean  the  same  thing  and  express  the  same  understand- 
ing and  intent,  whether  the  writing  itself  is  in  the  hands  or  posses- 
sion of  one  person  or  another.  And  so  I  think  they  do,  anu  I  think 
the  learned  counsel  are  entirely  mistaken  in  the  position  they 
assume.  It  is  not  enough  for  them  to  show,  in  order  to  establish 
authority  in  their  favor,  that  the  6ases  are  all  between  the  original 
parties  to  the  bill  of  lading  or  receipt  in  which  the  courts  have 
applied  this  principle  or  rule  of  construction,  but  they  must  go 
further  and  show  that  the  courts  have  refused  to  apply  the  sam« 
principle  or  rule  of  construction  as  between  the  carrier  and  third 
parties.  This  they  have  entirely  failed  to  do ;  and  it  is  believed,  by 
me  at  least,  that  it  cannot  be  done. 

It  will  be  observed,  in  examining  the  cases  above  cited,  that  the 
courts  lay  down  the  principle  or  rule  generally,  or  as  generally  or 
always  applicable ;  and  that  they  do  not  anywhere  state  or  suggest 
^he  ejception  or  distinction  contended  for  by  counseL  Such  a  dis- 
tinct':! is  not  anywhere  hinted  at,  and  it  is  clear  to  my  mind  that 
there  is  no  good  reason  or  foundation  for  it.  On  the  contrary,  the 
very  opposite  position,  and  that  there  exists  no  such  distinction,  ii 
dearly  stated  and  shown  by  some  of  the  cases.  The  second  rule 
laid  down  in  Sears  v.  Wingate,  3  Allen,  107,  and  which  applies  to 
the  point  now  under  consideration,  is  in  these  words:  '^  The  master 
is  estopi)ed,  As  against  a  consignee  who  is  not  a  party  to  the  con« 
tract,  and  as  against  an  assignee  of  the  bill  of  lading,  when  either 
has  taken  it  for  a  vplusble  consideration  upon  the  faith  of  the 
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aoknowledgments  which  it  contains,  to  deny  the  truth  of  the  state* 
menta  to  which  he  has  given  credit  by  his  signature,  so  far  a^  /hos$ 
staiemenis  relate  to  matters  which  are,  or  ought  to  be,  within  his 
knowledge/'  This  is  a  clear  statement  and  recognition  of  the  tme 
and  jnst  limit  or  extent  of  the  carrier's  liability  to  third  persons, 
and  of  the  correct  role  or  principle  of  construction  in  such  cases. 

And  counsel  are  mistaken  too,  I  think,  when  they  assert  that  all 
are  cases  arising  between  the  original  parties  to  the  contract  The 
case  of  Nelson  v.  Woodn$ff,  1  Black,  156,  also  cited  by  counsel,  was 
not  such  an  one.  It  was  a  oontroTersy  between  the  carrier  and,  in 
the  language  of  the  above  rule,  a  consignee  who  was  not  a  party  to 
the  contracfc,  and  who  had  taken  it  for  a  valuable  consideration, 
upon  the  faith  of  the  acknowledgments  which  it  contained.  Such 
a  consignee,  who  advances  money  upon  the  faith  of  the  bill  of  lading 
or  receipt  after  it  is  made  out  and  delivered  to  the  consignor,  stands 
in  the  same  relation  to  the  carrier,  aud  is  entitled  to  the  same  pro* 
tection,  as  an  assignee  or  holder  in  good  faith  for  value  of  the  bill 
of  lading.  But  the  court  in  that  case  refused  to  hold  the  carrier 
liable  for  secret  defects,  or  leakage,  or  loss  of  contents  arising  there- 
from, or  for  diminution  or  absence  of  contents,  unknown  to  the  car- 
rier at  the  time  the  goods  were  shipped.  The  bill  of  lading  recited 
that  the  barrels  and  tierces  "  had  been  shipped  in  good  order  and 
condition,"  etc.  That  case  is  an  authority  clearly  against  the  posi- 
tion here  assumed  by  counsel 

And  so  also  is  the  case  of  Warden  v.  Oreer,  6  Watts,  421,  likewise 
referred  to  most  approvingly  by  the  court  in  Nelson  v.  Woodruff, 
and  with  which  it  was  said  Mr.  Angell  had  made  us  all  familiar. 
The  following  language  occurs  in  the  opinion :  '^  Some  difficulty 
arose  as  to  whether  the  owners  could  contradict  the  bill  of  lading. 
This  is  not  generally  permitted,  but  cases  may  occur  in  which  it 
may  be  proved  there  was  imposition  on  the  captain,  or  a  mistake  of 
both  consignor  and  captain.  The  captain  does  not  open  or  otherwise 
examine  the  casks.  Suppose  he  receives  a  barrel  of  com  instead  of  a 
barrel  of  coffee;  or  a  barrel  of  cider  instead  of  Madeira  wine;  or  a 
package  of  cotton  linen  instead  of  flaxen  linen;  it  would  seem  his  biU 
of  lading  would  not  and  wight  not  to  exclude  him  from  proving  this, 
whether  it  arose  from  mistake  or  fraud  in  the  consignor.^*  Here 
then  wo  have  the  court  supposing,  in  the  case  of  a  bill  of  lading  or 
carrier's  receipt,  a  transaction  or  occurrence  of  the  same  kind  which 
actually  took  place  in  this  instance  with  the  warehouseman  and  his 
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Teoeipt,  and  stating,  as  an  undoubted  general  proposition  of  laW; 
that  the  carrier  or  master  in  such  case  could  explain  the  cironm- 
etanoeSy  and  exonerate  himself  from  liability  by  showing  the  fraud 
or  mistake  of  the  consignor.  If  the  carrier  could  do  so  in  such  s»ab, 
then  why  not  the  warehouseman  ?  I  have  endeavored  to  show  that 
there  exists  no  Just  or  solid  ground  for  discrimination.  And  the 
It^guage  of  the  court  in  the  early  case  of  Barrett  v.  Rogers^  7  Mass* 
800  —  'Mf  no  fraud  or  imposition  was  practiced,"  eta — is  also 
directly  to  the  point 

And  to  the  same  effect  is  all  the  reasoning  of  Mr.  Justice  Nblsoh' 
in  Bradstreet  t.  Hi^an,  where,  as  he  says,  the  respondents  in  that 
case,  who  were  the  consignees  of  the  cotton,  stood  in  the  light  of 
bona  fide  purchasers,  who  became  such  on  the  faith  of  the  repre- 
sentations contained  in  the  bill  of  lading.  He  states  the  questioi 
there  to  have  been,  whether  the  loss  and  injury  existed  in  the  shape 
of  external  damage,  at  and  previous  to  the  loading  of  the  cotton  on 
ship-board,  and  was  readily  visible  on  inspection ;  or  whether  the 
damage  was  occasioned  by  the  internal  bad  condition  of  the  cotton, 
which  was  invisible  to  the  eye  at  the  time  of  the  shipment,  and 
could  only  be  detected  by  cutting  and  inspecting  the  bales.  The 
court  found  that  the  damage  was  of  the  former  kind,  and  so  decided 
against  the  carrier. 

And  in  Bissel  v.  Price,  the  party  suing  had  made  advances  on  the 
faith  of  the  bill  of  lading.  The  principles  governing  in  such  cases 
are  ably  discussed,  and  the  court  say:  ^^The  forwarding  business 
would  become  impracticable  if  the  carrier,  when  he  receives  the 
goods,  is  bound  to  open  and  examine  every  package  before  he  signs 
the  bill  of  lading  for  them.''  And  such,  also,  I  understand  to  have 
been  the  case  of  Shepherd  r.  iVayfor,  where  Chief  Justice  Shaw 
says:  '^In  general  the  interior  condition  of  goods,  packed  as  usual 
and  necessarily  so  for  shipping,  cannot  be  known  to  the  shipmaster 
receiving  them  for  carriage,  aud  therefore  the  words  'in  good  order 
and  condition  *  must  be  limited  to  their  apparently  good  order  and 
external  condition.  It  is  not  unusual  to  insert  in  the  bill  of  ladings 
'contents  unknown,'  or  some  saving  clause  of  like  effect.  But  in 
Barrett  v.  RogerSy  7  Mass.  297,  the  court  held  thcU  such  must  he  th§ 
reasonable  construction  where  no  such  words  were  used,  and  there- 
fore held  that  the  receipt  and  undertaking  expressed  in  a  bill  it 
lading  are  prima  facie  evidence  of  the  quantity,  quality  and  con- 
dition of  goods  received  for  carriage,  but  not  conclusive.     See,  also* 


JANUABl  TEBM,  1872.  613 

Hale  ▼.  MUwaokee  Dock  Ck>. 

Clark  V.  Barnwell^  12  How.  272;  Haddow  ▼.  Flarry,  3  Taunt 

It  would  seem  that  I  might  pause  in  the  consideration  of  this 
ease  just  here,  and  that  enough  has  been  said  to  show  that^  in  my 
judgment,  the  plaintiffs  cannot  recover.  But  as  the  great  question 
argued  in  the  case  was  that  of  negotiability,  and  as  it  was  claimed 
for  the  plain tiflb  that  these  receipts  are  negotiable,  like  bills  of 
exchange  or  promissory  noteg,  or  like  bonds  for  money  payable  to 
bearer,  and  passing  from  hand  to  hand  by  delivery,  and  as  I  concede 
their  negotiability  to  the  same  extent  and  for  the  same  purposes  as 
bills  of  lading  or  carrier's  receipts  are  or  may  be  said  to  be  negoti- 
able, it  is  necessary  and  proper  that  I  should  speak  more  particu- 
larly on  that  subject  A  bill  of  lading  or  carrier's  receipt  is  not 
negotiable  like  a  bill  of  exchange  or  promissory  note,  within  the 
meaning  of  the  law  merchant  The  indorsement  or  delivery  of  it 
does  not  convey  the  contract  itself,  but  only  the  property  repre- 
sented by  it  It  is  the  property  which  is  transferred  by  the  indorse- 
ment and  delivery;  and,  in  the  hands  of  the  indorsee  or  holder, 
the  bill  of  lading  becomes  mere  evidence  of  his  title  or  ownership. 
He  can  demand,  sue  for  and  recover  the  property,  producing 
the  bill  of  lading  or  receipt  in  proof  of  title.  The  carrier  must 
deliver  the  property  to  him  as  the  owner,  and  he  can  maintain 
an  action  against  the  carrier,  founded  on  his  right  of  property, 
if  he  does  not  do  so.  He  cannot,  however,  sue  upon  the  bill  of 
lading  as  a  contract,  for  in  that  he  has  no  interest  except  as  a  muni- 
ment or  evidence  of  his  title  to  the  property.  These  conclusions 
seem  necessarily  to  follow  from  the  nature  and  terms  of  the  instru- 
ment, being  a  mere  contract  of  bailment,  which  is  to  be  fulfilled  or 
performed  by  the  delivery  of  the  identical  property  specified  or 
received.  It  seems  impossible  to  liken  such  a  contract  to,  or  to 
infuse  into  it  or  affect  it  with  properties  or  qualities  of  negotiable 
paper,  properly  so  called.  But  I  need  not  dwell  on  these  matters, 
as  the  question  is  conclusively  settled  by  the  decision  in  Thompson  v. 
Dorniny,  14  Mees.  &  Wels.  403.  Nor  need  I  enter  into  the  reason- 
ing of  the  judges,  so  clear  and  satisfactory,  in  that  case.  I  prefer 
zather  to  quote  the  language  of  Chief  Justice  Shaw  in  Blanchard 
V.  Pagey  8  Gray,  297.  He  says :  ^^  It  has  sometimes  been  insisted  that 
a  bill  of  lading  is  negotiable,  like  a  bill  of  exchange,  so  that  when 
the  shipper  has  indorsed  and  delivered  the  bill  of  lading,  his  whole 
right  and  interest,  as  well  in  the  contract  as  in  the  goods  xepxe^ 
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sented  by  it,  is  gone.  Something  like  this  has  been  suggested  in 
some  of  the  earlier  cases,  of  Lichharrow  v.  Mason,  and  others,  bat 
has  never,  we  believe,  reoeived  the  sanction  of  judicial  decision/' 

*^  But  it  is  now  fully  settled,  that  a  bill  of  lading  is  not  negotiable 
in  the  sense  stated,  so  as  to  constitute  a  legal  obligation  between 
the  ship-owner  and  the  indorsee;  though  in  many  cases  of  the 
indorsement  of  the  bill  of  lading  while  the  goods  are  in  the  posses- 
sion of  the  carrier,  of  which  the  shipper  is  owner,  or  the  goods  have 
been  shipped  on  his  account,  the  effect  is  to  transfer  the  right  of 
possession  connected  with  the  right  of  property,  in  virtue  of  which, 
as  before  stated,  the  indorsee  may  have  his  remedy  as  owner.  But 
in  law,  the  original  contract  of  the  carrier  with  the  shipper  is  like 
any  other  right  or  chose  in  action:  it  may  convey  an  equitable 
interest^  but  cannot  transfer  the  legal  right  of  action. 

^^  This  question  came  before  the  court  in  a  comparatively  recent 
case  (  Thompson  v.  Dominy,  14  Mees.  &  Wels.  403),^  in  which  it  was  held 
that  a  bill  of  lading  is  not  negotiable  like  a  bill  of  exchange,  to 
enable  an  indorser  to  sue  in  his  own  name ;  the  effect  of  the  indorse- 
ment being  only  to  transfer  the  property  in  the  goods,  but  not  the 
contract  itself.  It  was  put  expressly  on  the  ground,  that  the  orig- 
inal contract  for  safe  carriage  is  with  the  shipper,  and  that  contract 
is  not  transferable,  although  an  indorsement  of  the  bill  of  lading  by 
the  consignee,  who  has  in  himself  the  right  of  property  in  the  goods^ 
will  pass  the  right  of  property  to  the  indorsee,  with  all  the  rights 
incident  thereto.  Since  that  decision,  by  an  act  of  parliament  (Stat 
18  and  19  Vici,  ch.  Ill),  a  bill  of  lading  has  in  effect  been  made 
transferable  by  indorsement,  so  that  an  action  may  be  brought  upon 
it  in  the  name  of  the  indorsee.  The  statute,  of  course,  cannot  affect 
the  law  of  America." 

The  act  of  parliament  above  spoken  of,  and  which  only  makes 
the  bill  of  lading  transferable  by  indorsement  ''as  against  the  master 
or  other  person  signing  the  same,"  has  been  before  the  Bnglish 
courts,  for  consideration  in  two  recent  cases.  Valisri  v.  Boyland, 
L.  B.,  1 0.  P.  382 ;  Jessel  v.  Bath,  L.  R,  2  Ex.  267.  This  act  is  printed 
at  length  in  a  note  to  the  former  case,  and  contains  a  proviso  in 
these  words :  ^*  Provided  that  the  master  or  other  person  so  signing 
may  exonerate  himself  in  respect  of  such  misrepresentation,  by  show- 
ing that  it  was  caused  without  any  default  on  his  part,  and  wholly 
by  the  fraud  of  the  shipper,  or  of  the  holder,  or  some  person  under 
whom  the  holder  claims."    It  appears,  therefbre,  under  the  act,  thai 
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eases  of  this  description^  if  this  were  a  bill  of  lading  and  negotiable, 
are  sayed^  as  they  obyioasly  shonld  be,  from  its  operation  or  from 
the  effect  given  to  the  transfer  of  negotiable  paper  to  a  purchaser 
for  yalne  without  notice.  And  so  the  courts  held  in  the  cases 
referred  to. 

The  pravisions  of  our  Code  relating  to  the  assignment  of  choses 
in  action,  and  the  bringing  of  suits  thereon  in  the  name  of  the  real 
party  in  interest,  do  not  affect  the  question.  If  assignable,  and  if 
the  assignee  of  the  bill  of  lading  may  sue  in  his  own  name,  he  can 
only  recorer  as  his  assignor,  or  the  original  party,  could  recorer  upon 
it  He  represents  such  party,  and  succeeds  only  to  his  rights  at  the 
time  of  assignment.    Hedges  t.  Sealy,  9  Barb.  214. 

I  should  not  close  this  opinion  without  reference  to  the  recent 
well-considered  decision  of  the  supreme  court  of  our  sister  State, 
Minnesota,  which  fully  sustains  the  views  I  have  taken,  and  is  not 
cited  in  the  briefs  of  counsel.  It  was  a  case  much  like  the  present^ 
a  suit  for  property  specified  in  a  warehouseman's  receipt,  which  re- 
ceipt had  been  transferred;  and  the  action  was  by  the  holder 
against  the  warehouseman.  The  case  is  Robson  v.  Swarty  14  Minn. 
871.  I  concur  in  the  general  principles  there  held,  but  the  decision 
goes  much  farther  than  we  are  required  to  go  in  this  case.  The 
wheat  was  open  to  inspection,  and  the  warehouseman  supposed  to 
know  its  quality.  The  receipt  was  for  "  No.  2  wheat,'*  and  I  doubt, 
therefore,  whether  the  tender  of  wheat  of  a  quality  inferior  to  No. 
2,  though  the  same  wheat  for  which  the  receipt  was  given,  ought  to 
have  been  held  a  satis&ction  of  the  contract^  or  discharge  of  the 
obligation  of  the  warehouseman  to  a  holder  for  value  of  the  receipt, 
who  bought  without  knowledge  of  the  quality  of  the  wheat,  except 
as  stated  in  the  receipt,  and  relying  upon  such  statement 

The  case  of  McNeil  v.  HiUy  1  Woolw.  96,  cited  by  counsel  for 
the  plaintiffis,  since  the  above  was  written,  contains  nothing  in 
conflict  with  the  views  I  have  taken.  I  fully  agree  that  the  case 
was  correctly  decided,  and  refer  to  it  as  sustaining  my  conclusions 
here,  so  far  as  it  has  any  application  to  the  questions  under  con- 
sideration. And  two  recent  cases,  one  in  Illinois  and  the  other 
in  Ohio,  are  fully  to  the  point,  and  I  make  especial  reference  to 
them.  Burton  v.  Vuryea,  40  IlL  320  ;  Second  Naiional  Bank  v. 
WaWridge,  19  Ohio  St  419 ;  S.  0.,  2  Am.  Bep.  408. 

And  the  case  In  re  Bdhia  dt  Ban  Francisco  Railway  Company, 
L.  E.,  3  Q.  K  583,  in  like  manner  dted,  is  dearly  distinguishable 
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The  oertificates  of  shares  there  issued  by  the  company  were  intended 
to,  and  did,  not  only  certify  that  the  persons  therein  named  were 
on  the  register  of  the  company  as  shareholders^  bat  also  that  they 
were  in  reality  shareholders.  They  were  expressly  declared  by 
statute  to  he  prima  facie  evidence  of  the  title  of  the  persons  named 
to  the  shares  specified.  ^ 

Every  light  in  which  this  case  presents  itself  to  my  mind  com- 
pels me  to  say  that  the  judgment  should  be  reversed,  and  that  the 
plaintiffs  hare  established  no  cause  of  action. 

The  other  justices  concurring^  the  judgment  is  reversed,  and  a 
vmiire  de  novo  awarded. 


NxwTOV,  appellant,  y.  Hows  and  Dbitbt. 

(»WiB.8BL) 

TmanU  in  eomman — attaehment  0/  MO&ralinUmU — aeU&ti. 

Hm  udivlded  interest  of  a  tenant  in  common  of  ehattels  maj  be  selud 
sold  by  an  officer  under  attachment,  if  the  property  is  severable ;  and  if  ihm 
tenant's  share  is  exempt  from  such  seisare,  he  maj  maintain  his  aetlim 
•lone  to  vindicate  his  exemption  rights. 

Ebbob  to  the  circuit  court  of  Fond  du  Lac  county.  Plaintiff 
sued  before  a  justice  of  the  peace  to  recover  a  quantity  of  oats, 
hay  and  wheat,  seized  by  defendant  Howe,  a  constable,  under  an 
attachment  against  plaintiff's  property  in  an  action  by  defendant 
Drury,  and  claimed  that  the  said  property  was  exempt  from  seizure 
by  attachment  or  execution.  Defendants  justified  the  seizure  by 
virtue  of  the  writ,  and  alleged  that  plaintiff  was  not  at  the  com- 
mencement of  this  action  the  owner  of  said  property,  but  tenant  in 
common  with  one  Anthony  Wheelright 

Plaintiff  recovered,  and  defendants  appealed  to  the  circuit  It 
appeared  on  the  trial  that  plaintiff  and  Wheelright  owned  the  prop- 
wtj  seized  in  common,  share  and  share  alike.  Plaintiff  introduced 
tesidmony  to  show  that  the  property  claimed  in  this  action  was 
exempt  from  seizure,  and  that  at  the  time  of  the  levy  he  demanded 
ibat  the  officer  should  set  apart  such  exempt  property.    Defendant 
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proved  the  legality  of  the  attachment,  and  the  aeizure  under  it» 
The  circuit  court  held  that  the  plaintiff  alone  could  not  maintain 
the  action  for  the  undivided  property,  and  a  verdict  was  directed 
for  defendants.  Plaintiff  sued  out  a  writ  of  error  to  revene  the 
judgment. 

0.  T.  Thorn  and  iV.  3.  GUbson,  for  plaintiff  in  error, 
ZT.  ZT.  Druryy  for  respondent 

Lyok,  J.  The  interest  of  the  plaintiff  in  the  property  which  hit 
held  in  common  with  Wheelright,  exceeded  the  portion  of  such 
property  which  he  claims  in  this  action.  The  question  to  be  deter- 
mined is :  Does  the  fact  that  the  same  was  so  held  in  common^ 
when  it  was  seized  by  virtue  of  the  writ  of  attachment^  defeat  the 
action? 

It  will  doubtless  be  conceded  that,  if  the  plaintiff  had  a  lawful 
right  to  sever  his  interest  in  the  property  and  take  away  his  snare» 
without  the  consent  of  his  co-tenant,  he  might  maintain  an  action 
against  any  person  who  unlawfully  took  his  share,  or  any  portion 
of  it ;  and  consequently,  in  such  case,  if  the  property  is  exempt 
from  seizure,  that  he  can  maintain  this  action. 

The  general  rule  of  the  common  law  is,  that  property  held  in 
common  can  only  be  divided  by  the  consent  of  the  owners,  or  by  a 
proceeding  in  a  court  of  equity.  This  is  necessarily  so  when  such 
property  consists  of  several  things  of  different  qualities  or  value,  or 
where  it  embraces  but  a  single  thing  which  cannot  be  divided  with- 
out destroying  its  character  or  Identity.  But  is  this  rule  applicable 
in  a  case  like  the  present,  where  the  property  is,  in  its  nature^ 
severable  ? 

This  queistion  is  ably  discussed  by  Mr.  Justice  Johksok,  in  Tripp 
V.  Riley y  15  Barb.  333 ;  and,  inasmuch  as  his  views  accord  with  ours, 
we  cannot  do  better  than  to  quote  his  language.  He  says:  ''But,  I 
apprehend,  the  right  of  severance,  among  tenants  in  common, 
always  existed  at  common  law  as  to  all  property  in  its  nature  severa- 
ble. I  do  not  find  the  point  anywhere  expressly  adjudged,  and  no 
case  is  referred  to.  But  it  seems  to  me  that  where  personal  prop- 
erty, severable  in  its  nature,  in  common  bulk  and  of  the  same 
quality,  is  owned  by  several  as  tenants  in  common,  each  tenant  may 
go  and  seyer  and  appropriate  his  share,  if  it  can  be  determined  by 
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measiurement  or  weighty*  without  the  consent  of  the  others,  and  sdl 
or  destroy  it,  without  being  liatble  to  them  in  an  action  for  the  con* 
yersion  of  the  common  property.  And  where  one  tenant  in  common 
takes  from  the  common  property  under  such  drcumstanceSy  if  he 
does  not  take  beyond  his  proportion  or  share,  he  will  be  presumed, 
in  law,  to  hare  severed  and  taken  his  own  merely.  The  rule  would 
be  different  in  the  case  of  property  not  severable  in  its  nature ;  aa 
animals,  for  instance,  where  each  tenant  has  the  same  right  to  erery 
animal." 

The  same  principle  has  been  applied  in  the  following  oases: 
Fobes  y.  Shattmk,  22  Barb.  568 ;  Channon  y.  Lmh^  2  Lans.  211 ; 
Fiquet  y.  Allison,  12  Mich.  328 ;  LobdeU  y.  Stowell,  37  How.  Pr.  8a 
See,  also,  Carlton  y.  DaviSy  8  Allen,  94;  Kimberly  y.  Patching  19  K* 
T.  330 ;  Clark  y.  Griffiih,  24  id.  595 ;  Young  y.  Miles,  20  Wis.  615. 

The  property  in  controversy  in  this  action  is  unquestionably 
severable,  within  the  meaning  of  the  foregoing  authorities.  One 
bushel  or  one  ton  thereof  is  of  the  same  character  and  value  as  any 
other  bushel  or  any  other  ton  thereof;  and,  for  the  purpose  of 
dividing  it,  nothing  was  necessary  but  to  ascertain  the  quantity. 
Approving  of  the  doctrine  of  the  above  cases,  we  must  necessarily 
hold  that  the  plaintiff  had  the  right,  without  the  consent  of  his 
co-tenant,  to  sever  and  take  exclusive  possession  of  his  share  of  the 
property  so  held  in  common ;  which  share  would,  upon  such  sever- 
ance, become  the  exclusive  property  of  the  plainti£  It  would 
follow  from  this,  that  a  creditor  of  the  plaintiff  might  lawfully 
seize  and  sever  the  plaintiff's  share  therein,  or  at  least,  so  much 
thereof  as  is  not  exempt  by  law  from  being  thus  seized 

That  it  also  follows  from  these  views,  that  the  plaintiff  may  law- 
fully assert  his  exemption  rights  in  such  property  so  held  in  common^ 
seems  to  us  to  be  too  clear  for  argument  To  hold  that  he  could 
not  do  so  would  be  a  plain  violation  of  the  rule  exemption  that  laws 
are  to  be  construed  liberally  in  favor  of  the  debtor.  Oilman  v.  Wil' 
hums,  7  Wis.  329 ;  Maxwell  v.  Reed,  id.  582 ;  Stewart  ▼.  Brown^ 
37  K  Y.  350. 

We  think,  therefore,  that  the  learned  circuit  judge  erred  in  direct- 
mg  a  verdict  for  the  defendants  for  the  undivided  property  seized 
under  the  attachment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  reversed, 
md  a  new  trial  awarded. 


JANUABT  TEBM,  1878.  619 

El*  T.  Amarioaa  MerchAntfl*  Union  Bzpnii  Ct. 
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(»Wli.CU.) 

3tprm$  eampanif,  drffaaty  If. 

A  padcage  addiMsed  to  plalntUT,  and  not  to  the  care  of  an j  one,  waa  dellTerad 
to  the  defendant  by  a  railxoad  company,  to  be  transported  to  plalntifll 
Defendant  delivered  it  to  its  a^nt  at  Uie  place  of  destination,  to  whose  cars 
plaintiiFs  packages  were  nsnally  directed,  and  so  delivered,  who  converted 
it  to  his  own  use.  EM,  that  the  plaintiff  could  recover  in  an  action  against 
the  express  company. 

Appeal  from  circuit  court  for  Bacine  county.  Action  to  reoorer 
damages  from  defendant  for  non-delivery  of  package  containing 
1700  in  currency,  which  had  been  delivered  to  that  company  by  the 
Western  Union  Railroad  Oompany,  to  be  carried  to  plaintiff,  marked 
simply  "  Bichard  E.  Ela,  Burlington,  Wisconsin."  The  package 
was  safely  delivered  to  H.  E.  Carpenter,  defendant's  agent  at 
Burlington,  who  converted  it  to  his  own  use.  It  was  proved  that 
packages  had  been  previously  received  by  defendant,  directed  to 
plaintiff,  care  of  said  Carpenter,  and  so  delivered.  Verdict  for 
plaintiff.    Appeal  fh>m  judgment  by  defendant 

Finches,  Lynde  dk  Miller^  for  appellant. 

f%sh  di  Lee^  for  respondent 

Dixon,  C.  J.  Counsel  for  the  defendant,  in  their  statement  of 
foots,  say  there  was  a  conflict  of  testimony  as  to  whether  the  package 
^as  addressed  on  the  outside  ^'  Bichard  E.  Ela,  Burlington,  Wis- 
consin," or  ^'  Bichard  E.  Ela,  care  of  H.  E.  Carpenter,  Burlington^ 
Wisconsin."  An  examination  of  the  bill  of  exceptions  shows  very 
clearly  that  there  was  considerable  testimony  of  quite  a  positive 
character,  tending  to  prove  that  the  former  was  the  address  of  the 
package.  The  charge  of  the  court  is  not  contained  in  the  bill  of 
exceptions,  from  which  we  understand  that  the  instructions  were 
unexceptionable  to  the  defendant  We  are  merely  informed  that 
the  court  charged  the  jury.    Under  these  circumstances,  we  must 
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assume  that  the  ooart  correctly  instmcted  the  jury  as  to  tiie  law 
goTeming  the  case,  which  was,  if  they  should  find  the  first  was  the 
true  address  of  the  package,  that  then  the  defendant  was  liable  for 
its  contents  until  it  was  safely  delivered  to  the  plaintiff  Mr.  Ela  ; 
but  if,  on  the  other  hand,  they  should  find  the  latter  was  the  actual 
address,  then  the  defendant  discharged  its  duty  and  was  reliered 
from  further  responsibility,  by  the  deliyeiy  to  Mr.  Carpenter,  to 
whose  care  the  package  was  addressed,  and  thereafter  the  loss;,  if 
any,  must  fall  upon  the  railway  company  or  upon  Mr.  Ela,  aoooid* 
iiig  as  the  relations  between  those  parties  should  be  found  to  have 
existed,  and  not  upon  the  defendant  in  this  action.* 

The  test  of  the  defendant's  liability  in  the  action  was,  whether 
the  package  was  received  and  held  by  Carpenter  as  the  agent  of  the 
defendant,  or  as  the  agent  of  the  railway  company,  or  of  Mr.  Ela^ 
If  the  former,  the  defendant  was  liable ;  but  if  the  latter«  no  matter 
what  the  relations  between  Mr.  Ela  and  the  railway  company  may 
have  been  with  respect  to  the  money  being  treated  as  a  payment  bj 
the  company,  the  moment  it  was  transmitted,  the  defendant  was 
not  liable.  Mr.  Carpenter  was  acting  both  as  the  agent  of  the 
defendant  and  of  the  railway  company  at  the  Burlington  station. 
Those  agencies  were,  however,  distinct,  having  no  necessary  connec- 
tion with  or  dependence  upon  each  other.  If  the  first  was  the 
address  of  the  package,  then  the  delivery  of  it  by  the  express  mea* 
senger  to  Mr.  Carpenter  at  Burlington  station  was  a  delivery  by  the 
defendant  to  its  own  chosen  agent  at  that  place,  to  be  by  him  enfelj 
kept  and  delivered  to  Mr.  Ela,  to  whom  it  was  addressed;  and  for 
his  fulure  so  to  keep  and  deliver,  the  defendant  was  clearly  liable. 
But  if,  on  the  contrary,  the  latter  was  the  mode  of  address,  then 
the  delivery  to  Mr.  Carpenter  was  a  complete  delivery  so  far  as  the 
defendant  was  concerned,  and  absolved  it  from  all  further  respon« 
sibility.  Such  delivery  was,  for  that  purpose,  equivalent  to  a 
delivery  to  Mr.  Ela  himself.  The  package  being  addressed  to  hii 
care,  Mr.  Carpenter  was  thereby  constituted  the  proper  person  to 
whom  to  make  delivery.  He  was  the  agent  selected  by  the  raUway 
company,  or,  if  the  fact  were  so,  by  Mr.  Ela,  in  order  that  it  might 
be  so  delivered ;  and,  for  the  purposes  of  this  action,  it  was  imma* 
terial  what  the  fact  was  as  between  Mr.  Ela  and  the  nulway  oom« 
pany,  so  long  as  he  was  not  acting  as  the  agent  of  the  defendant 
The  principle  upon  which  the  defendant's  liability  rested,  if  liable  at 
all,  was  therefore  plain ;  and  we  are  bound  to  assume  it  was  prop- 
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erly  explained  to  the  jury,  and  that  they  must  have  found  that  the 
first  was  the  trne  address  of  the  package;  and  if  they  did  so  find^ 
then  it  is  clear  that  the  verdict  cannot  be  disturbed  as  being  un- 
supported by  testimony  or  against  the  weight  of  testimony. 

The  remaining  question  is,  as  to  whether  the  action,  in  the 
nature  of  an  action  for  money  had  and  received,  could  be  main- 
tained. The  package  was  a  money  package,  and  contained  nothing 
but  money.  The  bill  of  lading,  or  defendant  company's  receipt^ 
was  not  transferred  to  the  plaintiff,  and  he  did  not  sue  upon  that 
contract  He  sued  merely  as  the  party  lawfully  entitled  to  receive 
the  package,  and  for  whose  use  the  money  in  it  was  intended.  It 
is  objected  that  privity  of  contract  is  necessary  to  sustain  the  action 
for  money  had  and  received ;  and  the  rule  is  invoked,  that  until  the 
bill  of  lading  is  delivered,  the  shipper  remains  the  owner,  and  may 
change  the  direction  of  the  property,  or  that  acceptance  of  the 
property  by  the  consignee,  or  the  delivery  of  the  bill  to  him,  is 
necessary  to  transfer  the  title.  The  latter  proposition  may  in  many 
and  perhaps  most  cases  be  true ;  but  it  is  undoubtedly  competent 
for  the  parties  to  come  to  a  different  agreement.  If  goods  con- 
signed be  lost  or  destroyed  in  transit,  so  as  never  to  come  to  the 
hands  of  the  consignee,  the  consignor  may,  if  he  choose  and  the 
consignee  assents  thereto,  release  his  title  or  claim  to  the  consignee^ 
so  that  the  latter  may  maintain  any  proper  action  against  the 
carrier  to  recover  the  value  of  the  goods.  Such,  in  substance, 
appears  to  have  been  the  arrangement  here  between  the  railway 
company  and  the  plaintiff,  Mr.  Ela. 

And  as  to  the  other  proposition,  that  privity  of  contract  is  neces- 
sary to  maintain  the  action,  it  seems  to  be  very  well  settled  by  the 
authorities  to  the  contrary.  It  has  long  been  held  that  the  action 
lies  for  the  recovery  of  money  paid  under  a  mistake  of  fads;  or 
obtained  hj  fraud  or  compulsion;  or  extorted  by  unjust  or  oppres* 
sive  proceedings,  or  deposited  upon  an  illegal  wager  or  illegal  con^ 
trad  not  executed,  or  paid  upon  a  consideration  which  has  wholly 
failed,  eta  1  Ghitty's  PI.  351,  note  z,  and  authorities  cited.  It  is 
difScult  to  perceive  any  thing  like  privity  of  contract  in  many  of 
the  above,  and  other  like  cases  which  are  to  be  found.  But  in  the 
following  cases  it  was  expressly  decided  that  there  need  be  no 
privity  of  contract  to  support  the  action,  except  that  which  results 
from  one  man's  having  money  which  of  right  belongs  to  another,, 
and  which  it  is  against  conscience  for  him  to  keep.    Mason  t. 
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Watte,  17  Ma8&  560 ;  HaU  y.  Marston,  id.  575 ;  Dickson  r.  Oim^ 
ningham,  Mart  &  Yerg.  203, 221 ;  Bagle  Bank  t.  Smith,  5  Oonn.  71 ; 
Rieur  v.  Grafts,  12  Johns.  90;  Grant  t.  Fatfjfiaii,  8  Burr.  1526, 
1529;  Tatlock  t.  JJarrt»,  3  Tenn.  174;  Itaborg  y.  Psiftan,  % 
Wheat  385 ;  Boyd  t.  Zo^an,  Cooke,  394.  See,  also,  Ob^in  v.  (7od- 
frey,  21  Pick.  1 ;  and  Buel  y.  Boughton,  2  Denio,  91.  Such  was 
the  relation  which  existed  between  the  parties  here.  The  defend* 
ant  had  the  package  of  money^  which  it  was  its  duty  to  haYO 
deliYcred  to  the  plaintiff;  and  the  tact  that  it  was  taken  or  con- 
Yerted  by  the  fraud  or  felony  of  its  serYant  can  make  no  difference^ 
The  question  is  the  same  as  if  it  had  been  in  any  other  manner 
unlawfully  retained,  or  as  if  the  defendant  had  unlawfully  taken 
and  disposed  of  it  to  its  own  use.  In  Mason  y.  Waits,  the  action 
was  by  one  who  had  deliYered  bank  notes^  put  up  in  a  parcel,  to  a 
carrier,  to  be  deliYered  to  a  third  person,  but  the  carrier  had  paid 
them  to  the  defendant  for  a  loss  at  a  faro  table.  It  was  held  that 
money  had  and  receiYcd  would  lie,  and  the  plaintiff  reooYored  thi 
amount  with  interest 
By  ths  Oo^. — Judgment  aflSrmed. 
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Legidatwre^paiseT  of^  to  compel  tam^eaurstse  itfjvdiBMfitinicUsns  If. 

An  act  of  the  legislature  oompelling  the  taxation  of  a  town,  to  paj  lor  a 
bounty  to  a  volanteer*  and  the  expenses  of  unsuooessf ol  suits  to  laooYar  Um 
same,  is  not  for  a  manidpal  purpose,  and  Toid. 

The  legislature  has  no  authority  to  pass  a  law  in  whidL  it  exerdtes  Jodldai 
powers,  by  determining  the  rights  of  parties. 

One  Lent  in  1864  enlisted  as  a  Yolunteer  in  the  United  Statet 
army,  and  was  credited  on  the  quota  of  Oshkosh,  but  whether  to 
the  town  or  city  of  that  name,  does  not  clearly  appear.  The  rela* 
tor,  then  treasurer  of  said  city,  belicYing  that  Lent  was  credited  on 
tne  city  quota,  paid  to  him  $300  as  a  bounty.  Afterward  relator 
discovered  that  Lent  was  not  credited  to  the  eity,  but  to  the  tcwn. 
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which  had  yoted  to  pay  bounties.  Relator  then  obtained  from  Lent 
an  assignment  of  his  claim  for  bounty  against  the  town  of  Oshkosh, 
but  has  neyer  been  re-imbursed  for  his  money,  although  he  brought 
two  unsuccessful  actions  to  recover  it,  and  was  obliged  to  pay  hu*ge 
sums  for  costs  and  expenses.  The  legislature  in  1869  passed  an 
act  for  the  relief  of  relator,  appointing  a  referee  or  arbitrator  to 
determine  the  amount  due  him  for  the  payment  of  Lenf  s  bounty 
with  interest^  and  for  costs  and  expenses  growing  out  of  its  non- 
paymenty  and  providing  that  the  town  clerk  of  Oshkosh  shall  add 
the  amount  of  such  award  to  the  town  taxes,  and  requiring  the 
town  treasurer  to  collect  and  pay  it  to  the  county  treasurer,  who 
was  directed  to  pay  it  to  relator.  The  town  clerk  refused  to  add 
the  amount  of  the  award,  after  it  had  been  rendered,  to  the  tax 
roll  of  the  town ;  and  the  circuit  court,  after  a  judgment  in  favor 
of  relator  upon  the  return  of  an  alternative  writ  of  mandamtiaf 
ordered  and  adjudged  that  a  peremptory  writ  of  mandamus  issuA 
to  compel  the  town  clerk  to  conform  to  the  act  of  1869. 
Defendant  appeals  from  the  order  and  judgment. 

Oabe  Bauek,  for  appellant 

Jackson  dk  Hdlsey,  for  respondent. 

Lton,  J.  Whether  the  act  of  1869  is  or  is  not  a  valid  exerdae 
of  legislative  power,  under  the  constitution^  is  obviously  the  con- 
trolling question  in  this  action.  In  view  of  its  great  importance 
we  have  given  it  the  most  deliberate  and  careful  consideration.  We 
are  called  upon  to  lay  down  the  principles  upon  which  the  legis- 
lative power  may  coustitutionally  be  employed  to  impose  local 
municipal  burdens  in  exceptional  cases  and  for  extraordinary  pur- 
poses, and  to  define  the  limits  of  that  power.  While  we  may  not 
shrink  from  this  delicate  and  important  duty,  we  shall  endeavor 
to  perform  it  with  caution  and  with  due  regard  to  those  rules  of 
law  which  hare  been  wisely  ordained  to  prevent  improper  judicial 
interference  with  the  legitimate  powers  of  the  legislature. 

That  the  legislature  may  confer  upon  cities,  towns  and  villages 
power  to  raise  money  by  taxation  to  pay  bounties  to  those  who,  in 
time  of  war,  shall  enlist  in  the  military  service  of  the  United  States^ 
has  been  settled  by  repeated  decisions  of  this  court  and  of  the  courta 
aS  other  States.    It  was  so  held  upon  the  grounds  that  claims  fox 
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public  serrioes,  or  expenditures  founded  in  equity  and  justioei 
gratitude  or  charity,  will  support  a  tax,  which  is  Tolnntarily 
imposed  upon  a  municipality  by  a  majority  of  the  dtiaens  thereof 
or  by  the  consent  of  the  municipality,  evidenced  in  some  other 
manner.  BrodJiead  t.  The  Oity  of  Milwaukee,  19  Wis.  624.  No 
person  has  the  hardihood  to  deny  that  the  men  who  enlisted  during 
our  late  war  to  serve  in  the  ranks  (and  those  alone  were  entitled  to 
bounties)  became  thereby  entitled  to  the  gratitude  of  the  nation; 
and  because  of  this,  and  because,  also,  it  was  a  matter  of  great  public 
concern  that  the  ranks  of  our  armies  should  be  constantly  replen- 
ished by  recruits  from  the  walks  of  civil  life,  it  was  held  that  the 
legislature  might  authorize  the  various  cities,  towns  and  villages  of 
the  State  to  tax  themselves  respectively,  to  a  limited  extent,  to  pro- 
mote the  public  welfare,  and  at  the  same  time  to  recognize  these 
obligations  of  gratitude.  This  they  were  authorized  to  do  by  rais- 
ing money  by  taxation,  with  which  to  pay  those  persons  who  had 
been,  or  who  might  be  mustered  into  the  military  service  of  the  United 
States  and  credited  upon  the  quota  of  the  municipality  imposing 
such  tax.  The  general  law  of  the  State  limited  such  bounties  to 
two  hundred  dollars  for  each  volunteer  so  mustered  and  credited 
and  did  not  make  the  payment  of  any  bounty  obligatory  upon  the 
municipality.  The  legislature  left  it  entirely  to  the  discretion  of  a 
majority  of  the  legal  voters  of  the  city,  village  or  town,  to  raise 
money  by  taxation  for  that  purpose,  or  not,  as  such  majority 
thought  proper. 

The  furnishing  of  soldiers  for  the  armies  of  the  United  States  is 
not,  in  any  correct  sense,  one  of  the  municipal  functions  of  a  city  or 
town,  and  taxation  to  pay  bounties  to  volunteers  who  enter  such 
service  is  not,  therefore,  taxation  for  a  municipal  purpose.  While 
it  is  true  that  every  citizen,  and  particularly  every  tax  payer,  had, 
during  the  late  war,  a  direct  interest  in  having  the  Union  armies 
seasonably  replenished  and  increased,  with  the  least  practicable  dis- 
turbance to  the  social  relations  and  business  interests  of  the  people, 
and  while  the  system  of  raising  troops  by  offering  inducements  to 
men  to  volunteer  rather  than  by  resorting  to  drafts,  was  best  calcu- 
lated to  secure  those  results,  yet,  during  such  war,  military  service 
was  an  individual,  and  not  a  municipal,  obligation  to  the  general 
government.  It  was  enforced  by  the  direct  action  of  the  govern* 
ment  upon  individuals.  Although,  for  convenience,  the  local  muni- 
cipal subdivisions  of  the  State  were  used  to  limit  and  designate  the- 
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digtriota  in  which  the  goyemment  officers  should  operate  in  enforc- 
ing that  obligation,  no  duty  or  obligation  of  the  town,  city,  or  wardf 
as  8uch,  was  ever  asserted.  For  instance,  the  goyemment  did  not 
say  to  a  town  that  it  must  furnish  a  given  number  of  men  for  the 
military  seryiee,  but  it  said  to  all  of  the  citizens  of  a  town  who  were^ 
by  the  laws  of  the  United  States,  liable  thereto,  that  of  their  num- 
ber a  certain  proportion  must,  either  in  person  or  by  substitution 
of  some  kind,  render  such  seryioe.  It  does  not  change  the  nature  of 
the  obligation  nor  extend  its  operation,  that  the  State  zealously  and 
efficiently  co-operated  with  the  general  goyemment  to  procure 
yolunteers  and  recruits  for  the  army.  The  obligation  was  still  upon 
the  individual  and  not  upon  the  municipality  as  such. 

Haying  thus  ascertained  the  nature  and  extent  of  the  obligation 
to  render  military  service  to  the  government  of  the  United  States^ 
and  the  principles  upon  which  cities  and  towns  were  allowed,  if  they 
chose  to  do  so,  to  raise  money  by  taxation  to  pay  bounties  to  yolun- 
teers in  such  service,  we  are  the  better  prepared  to  consider  the 
authorities  upon  which  the  learned  counsel  for  the  plaintiff  rely  to 
sustain  the  validity  of  the  act  of  1869,  upon  which  this  action  is 
predicated. 

It  is  an  important  fact  that,  in  most  of  the  cases  thus  relied  upon, 
where  the  power  of  arbitrarily  imposing  a  local  tax  has  been  exer- 
cised by  the  legislature  and  upheld  by  the  courts,  the  purposes  for 
which  tiie  taxes  were  imposed  were  strictly  municipal  in  their  char- 
acter, such  as  opening  and  working  highways,  grading  and  paving 
streets,  building  bridges,  keeping  these  in  repair  and  the  like,  and 
many  of  the  cases  sustain  the  power  on  the  express  ground  that  the 
tax  was  imposed  for  legitimate  municipal  purposes.  An  extended 
statement  of  these  cases  will  accomplish  no  useful  purpose.  Refer- 
ence will  be  made  to  such  of  them  as  are  believed  to  veiify  the  fore- 
going suggestions.  Those  which  do  not,  if  any  such  be  found,  may 
be  the  subject  of  comment  before  closing  the  consideration  of  this 
case. 

Thomas  v.  LOand,  24  Wend.  65 ;  People  v.  MUeheOj  45  Barb.  S.  0. 
208;  Norwich  v.  Commissioners  of  HampshirSy  13  Pick.  %0y8haw 
y.  Dennisy  5  Oilm.  (111.)  405 ;  Blanding  v.  Burry  13  Gal.  343 ;  Laytan 
y.  The  City  of  Neto  OrleanSy  12  La.  An.  515 ;  The  People  ex  reL  Mo 
Lean  v.  Flaggy  11  Am.  Law  Reg.  80  (Feb.  M.  1872) ;  Oreighton  v. 
Supervisors  of  San  FranciscOy  4  Oh.  Legal  News.  58.  That  these 
were  all  the  cases  of  taxation  for  legitimate  municipal  purposes  we 
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do  not  by  any  means  conoede,  but  such  were  the  grounds  of  the 
dcMisions. 

It  is  true  that,  in  some  of  these  oasds,  the  language  of  the  oonrfca 
may  be  sufficiently  broad  to  sustain  the  yalidity  of  the  act  of  1869, 
biifc  it  is  belieyed  that  none  of  those  decisions  go  to  that  extent  lu 
some  of  the  cases  cited  on  behalf  of  the  plaintiff,  it  was  left 
optioual  with  the  municipality  to  leyy  the  tax.  In  Booth  y.  Wood- 
bury,  32  Conn.  118,  the  option  was  giyen  to  the  yoters  of  the  town 
to  ratify  a  previous  illegal  tax  to  raise  money  to  pay  bounties. 
Weister  v.  Hade,  52  Penn.  St  474,  is  a  similar  case,  except  that  the 
authority  was  conferred  upon  the  administratiye  officers  of  the 
township  in  which  the  tax  was  leyied.  Shaw  y.  Dennis,  5  Gilm. 
405,  before  cited,  is  a  case  where  a  tax  was  directed  by  law  to  be 
leyied  to  pay  for  a  bridge  previously  erected,  but  the  county  authori* 
ties  had  an  option  to  apply  the  money  when  raised,  to  that  purpose 
or  not,  as  they  might  think  proper,  and  stress  was  laid  on  that  fiwt 
in  the  opinion  by  Mr.  Justice  Caton. 

The  case  of  The  Town  of  Guilford  v.  The  Board  of  Supervimre 
of  Chenango  Co^  13  N.  Y.  143 ;  18  Barb.  S.  C.  615,  is  probably  the 
strongest  one  cited  in  support  of  the  validity  of  the  act  of  1869, 
and  requires  a  more  particular  notice.  A  turnpike  company  had 
taken  possession  of  a  highway  and  bridge  in  the  town  of  Guilford, 
without  having  the  damages  appraised  and  paying  the  same  as  the 
law  required.  In  1836  the  town  meeting  of  that  town  directed  the 
highway  commissioners  of  the  town  to  prosecute  the  turnpike  com- 
pany therefor.  They  did  so,  bringing  their  action  under  the  advice 
of  counsel,  but  mistook  their  remedy,  were  ultimately  defeated,  and 
compelled  to  pay  a  large  amount  of  costs.  They  presented  their 
claim  to  be  re-imbursed  for  their  costs  and  expenses  in  the  action 
to  the  auditing  board  of  the  town,  and  the  board  refused  to  audit 
the  same.  They  then  sued  the  town  therefor,  and  after  a  long  and 
expensive  litigation  were  defeated  in  the  court  of  errors.  In  1851 
the  legislature  passed  an  act,  by  which  it  was  submitted  to  the 
electors  of  the  town  to  determine  what  amount  of  compensation,  if 
any,  should  be  allowed  the  commissioners  for  their  costs  on  account 
of  such  litigation.  Under  that  act,  the  electors  at  the  next  annual 
town  meeting  decided  against  the  claim.  The  legislature  of  1852 
thereupon  passed  another  act,  requiring  the  county  judge  of  Che> 
nango  county  to  appoint  three  commissioners  to  hear  and  determine 
the  amount  of  costs  and  exDcnses  incurred  by  the  highway  com* 
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missioiiers  on  aooount  of  the  litigation  with  the  tnrnpike  company, 
and  by  reason  of  the  non-payment  thereof  by  the  town,  and  when 
10  determined,  the  act  directed  the  amount  thereof  to  be  levied 
upon  the  taxable  property  of  the  town,  and  paid  oyer  to  the  parties 
entitled  thereto.  The  award  was  made,  and  the  town  brought  the 
action  to  eigoin  the  collection  of  the  tax  to  pay  the  same,  on  the 
ground  that  the  act  of  1852  was  unconstitutional  and  Toid.  The 
supreme  oourt  and  the  court  of  appeals  held  that  the  act  was  a 
Talid  and  oonstitutional  law,  and  binding  upon  the  town. 

Another  notable  case  in  the  same  Stafce  is  that  of  Brewster  t.  T%$ 
Oity  of  Syracuse,  19  N.  Y.  116,  which  holds  that  the  legislature 
has  power  to  authorize  the  leyy  of  a  tax  for  the  purpose  of  paying 
to  one  who  has  constructed  a  municipal  improvement,  an  addition 
to  the  contract  price,  which  the  corporation  was  forbidden  to  pay, 
by  its  charter.  Although  the  legislation  in  this  case  was  permis- 
live  and  not  mandatory,  yet,  in  view  of  the  reasoning  in  that  and 
other  cases,  and  of  the  decision  in  The  Ibwn  of  Guilford  y.  The 
Board  of  Supervisors,  etc*,  supra,  there  can  be  little  doubt  but  that 
the  law  would  have  been  upheld  had  it  absolutely  directed  the  tax 
to  be  levied,  collected  and  paid  over  to  the  contractors. 

The  principles  of  the  decisions  of  the  courts  of  New  York  on 
the  subject  of  the  power  of  the  legislature  to  impose  taxes,  is  that 
stated  by  Judge  Mason  in  People  ex  reL  OroweU  v.  .Lawrenoe^  41 
N.  Y.  141 :  *^  The  settled  principles  to  be  deduced  from  these  cases 
are,  that  the  sovereign  power  of  taxation  is  lodged  in  the  legislature ; 
that  the  power  of  taxing,  and  the  power  of  apportioning  taxation, 
are  identical  and  inseparable;  that  there  is  no  constitutional 
restraint  upon  the  exercise  of  this  power ;  that  the  right  of  deter- 
mining what  portions  of  the  public  burdens,  by  way  of  taxation,  shall 
be  borne  by  any  individuals  or  class  of  individuids,  must  be  deter- 
mined by  the  legislature ;  that  however  much  this  power  may  be 
abused  by  the  legislature,  the  only  check  upon  it  is  the  responsi- 
bility of  the  legislative  power  to  its  constituents.'' 

Of  course,  in  that  State,  the  law  of  1869  would  be  held  a  valid 
and  binding  exercise  of  the  taxing  power. 

Cases  have  been  cited  in  that  State  which,  it  is  claimed,  hold  the 
opposite  doctrine,  but,  if  there  are  any  such  they  are  exceptional,  it 
not  accidental,  and  we  have  not  taken  time  to  examine  them.  The 
authoritative  language  of  Judge  Mason,  above  quoted,  uttered  as 
recently  as  1869,  is  conclusive  of  the  principles  which  govern  the 
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courts  of  that  State  in  dealing  with  the  question  of  the  legislatifo 
powers  of  taxation,  and  demonstrates  that  all  the  oases  are  decided 
opon  the  grounds  that  the  power  of  the  legislature  over  the  subject 
of  taxation  is  not  restricted  in  any  manner  by  the  constitutioiL 

That  power  is  restricted  by  the  constitution  of  this  State,  and 
this  seems  to  be  the  proper  connection  in  which  to  consider  the 
provisions  of  that  instrument  bearing  upon  the  subject.  Article  8, 
section  1,  ordains  that  ^'  The  rule  of  taxation  shall  be  uniform.^ 
By  article  4,  section  23,  it  is  provided  that  **  The  legislature  shaU 
establish  but  one  system  of  town  and  county  governments,  which 
shall  be  as  nearly  uniform  as  practicable.''  Article  7,  section  2, 
ordains  that  ^  The  judicial  power  of  the  State  shall  be  vested  in  a 
supreme  court,  circuit  courts,  courts  of  probate,  and  in  justices  of 
the  peace."  The  constitution  of  the  State  of  New  York  seems  to 
contain  none  of  these  provisions. 

We  think  that  no  extended  argument  is  necessary  to  show  that 
the  act  of  1869,  which  singles  out  the  town  of  Oshkosh  fix>m  all  of 
the  towns  in  the  State,  and  compels  it,  without  its  consent,  to  raise 
money  by  taxation  for  purposes  not  municipal  in  their  character^ 
and  for  which  no  other  town  or  municipality  in  the  State  has  ever 
been  arbitrarily  compelled  to  tax  its  citizens,  entirely  disr^^ards  the 
constitutional  mandate  that  taxes  must  be  imposed  by  a  uniform 
rule.  Where  is  the  uniformity  in  requiring  that  town  to  pay,  not 
only  the  full  amount  of  a  disputed  claim  against  it  and  interest 
thereon,  but  all  the  expenses  of  the  relator  in  unsuccessful  litiga- 
tion to  recover  it  in  the  courts,  when  such  claim  does  not  arise  out 
of  any  municipal  obligation  of  the  town,  and  when  no  such  require- 
ment is  imposed  upon  any  other  town  or  upon  any  city  or  village  in 
the  State  ?  It  seems  to  us  that,  to  sustain  this  act  as  a  valid  exercise 
of  legislative  power,  would  be  to  break  down  and  destroy  a  most 
wise  and  salutary  constitutional  restriction  upon  the  power  of  taxa- 
tion. This  we  may  not  do.  The  constitution  contains  no  more 
valuable  guaranty  of  the  rights  of  property  than  is  contained  in 
the  provision  under  consideration,  and,  to  destroy  it  or  impair  its 
force  by  judicial  ccnstruction,  would  be  an  outrage  upon  individual 
rights,  which  cannot  be  too  severely  reprobated. 

Again,  we  should  be  greatly  at  a  loss  to  know  how  to  frame  an 
argument  to  show  th<it  the  act  of  1869  is  not  also  a  plain  violation 
of  that  constitutional  provision  which  guarantees  one  system  of 
town  and  county  government  throughout  the  State,  to  be  as  near.y 
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aniform  as  praoticable.  Were  we  to  hold  this  act  yalidy  it  would 
not  surprise  us  if  we  should  fail  to  conyince  the  tax  payers  of  the 
town  of  Oshkoshy  upon  whom  it  imposes  a  burden  which  the  tax 
payers  of  no  other  town  in  the  State  have  been  compelled  to  bear, 
that  the  uniformity  in  the  system  of  town  government,  guaranteed 
by  the  constitution,  had  not  been  yiolated*  We  are  strongly  inclined 
to  the  opinion  that  one  of  the  purposes  sought  to  be  accomplished 
by  this  limitation  upon  the  legislative  power  was,  to  protect  the  tax 
payers  in  any  particular  county  or  town  from  being  compelled  by 
the  legislature,  without  their  consent,  to  bear  burdens  in  respect  to 
matters  not  strictly  municipal,  which  other  counties  or  towns  are 
not  required  to  bear.  But  it  is  not  deemed  necessary  to  make  any 
extended  remarks  upon  the  question  here  suggested. 

As  bearing  upon  both  of  the  constitutional  restrictioDS  above  men- 
tioned, let  us  take  one  or  two  illustrations.  Suppose  that,  for  the 
purpose  of  inducing  the  general  government  to  erect  a  building  in 
that  city  for  a  court-house  and  post-ofSce,  and  other  federal  offices, 
the  legal  voters  of  the  city  of  Oshkosh  had  all  assembled,  and  a 
majority  of  them,  not  having  legal  power  to  do  so,  had  voted  that 
the  city  would  pay  one-half  the  cost  of  such  building.  Then  sup* 
pose  that,  after  the  same  had  been  erected,  the  legislature  should 
«nact  a  law  requiring  the  proper  city  officer  to  levy,  in  the  next 
annual  tax  roll  of  the  city,  a  sum  sufficient  to  pay  one-half  of  such 
cost,  without  the  further  consent  of  the  electors  or  of  the  constituted 
authorities  of  the  city.  Or  suppose  under  a  similar  state  of  facts, 
the  legislature  should  direct  a  tax  to  be  raised  in  the  county  of  Win- 
nebago, to  pay  for  erecting  the  hospital  for  the  insane  now  in  pro- 
gress of  erection  in  that  county,  or  should  direct  a  tax  to  be  levied 
on  the  taxable  property  in  Dane  county  to  pay  for  building  the 
State  capitol.  What  would  be  said  of  such  legislation  ?  It  would 
be  said,  and  truly,  that  those  are  not  municipal  purposes,  that 
although  they  are  public  in  their  character,  and  beneficial  to  the 
localities  respectively  where  located,  and  although  the  legislature 
might  lawfully  confer  upon  such  city  or  counties  the  power,  if  they 
chose  to  do  so,  to  tax  themselves  for  the  purposes  indicated,  yet  that 
it  had  no  power  to  compel  them  to  raise  money  by  taxation  for  those 
purposes.  To  hold  otherwise,  would  be  to  disregard  the  constitu* 
tional  restrictions  upon  the  power  of  taxation,  and  to  leaye  each 
town  or  city  of  the  State,  or  rather  each  tax  payer  therein,  at  th« 
mercy  of  the  legislature.    We  do  not  believe  that  the  fram^^  of  the 
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oonstitution,  or  the  people  who  adopted  it,  intended  any  such  leBnlt 
but  rather,  that  taxation  should  be  imposed  in  acoordanoe  with 
aniform  roles,  and  upon  principles  that  shonld  make  its  bnrdent 
eqnal ;  and  that  the  taxing  power  shonld  not  be  exercised  in  exoop 
tional  local  cases,  and  especially  for  purposes  not  of  a  municipal  char- 
acter,  as  in  this  case,  without  the  consent  of  the  town  or  city  proposed 
to  be  taxed,  expressed  by  a  Tote  of  the  electors  thereof,  or  given  hj 
its  regularly  constituted  authorities. 

It  is  strongly  urged  by  counsel  for  the  relator  that  there  is  a  monL 
obligation,  or  one  founded  in  principles  of  natural  equity,  upon  th« 
town  of  Oshkosh  to  pay  this  claim,  and  that  this  fact  gives  the  legis- 
lature power  to  compel  the  town  to  pay  it  But  such,  we  think,  is 
not  the  law.  In  the  cases  above  supposed,  by  way  of  illustration,  the 
unauthorised  acts  of  the  city  or  counties  in  agreeing  to  pay  for  the 
court-house,  hospital  or  capitol,  would  create  a  strong  moral  obliga^ 
tion  to  do  so  after  the  same  had  been  erected,  but,  clearly,  that 
obligation  does  not  extend  the  power  of  the  legislature.  The  con- 
atitutional  limitations  before  mentioned  would  still  be  operative  and 
binding,  and  would  necessarily  exclude  the  legislature  from  sitting 
in  judgment  upon  the  town  and  deciding  that  the  obligation  exists. 
The  existence  of  such  obligation,  however,  may  have  an  influence 
upon  the  validity  of  a  law,  enacted  in  a  proper  case,  which  author^ 
izes  the  municipality  to  discharge  the  same,  and  it  has  been  held  to 
have  an  influence  in  determining  whether  the  municipality  has 
ratified  the  unauthorized  acts  after  the  power  to  do  so  has  been 
conferred  upon  it  In  such  case,  it  has  been  held  that  slight  evi- 
dence of  ratification  is  sufficient  County  of  Hampshire  v.  County 
of  Franklin,  16  Mass.  76 ;  Hasbrouek  v.  JMUwaukee,  13  Wis.  37. 
But  we  have  seen  no  case,  except  in  the  courts  of  New  York,  which 
holds  that  such  moral  obligation  gives  the  legislature  power  to 
compel  payment  After  legal  ratification,  the  claim  rests  in  con- 
tract and  may  be  enforced  in  the  courts,  and  there  is  no  occasion 
for  legislative  interference. 

The  eflfect  of  holding  that  the  act  of  1869  is  a  valid  law  will  be  to 
hold  that  the  legislature  may  by  law  make  a  contract  for  the  town 
of  Oshkosh  without  its  consent,  which  shaU  be  binding  upon  it 
This  must  be  so,  for  the  reason  that  no  claim,  other  than  those 
arising  out  of  the  exercise  of,  or  the  failure  to  exercise,  its  proper 
municipal  functions,  can  be  enforced  against  a  town,  unless  such 
town  has  contracted  to  paythe  same.    If  the  legislature  may  do 
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thi%  it  may  make  contracts  for  indiyiduals,  without  their  consent, 
which  shall  be  binding  upon  them^  for  in  respect  to  contracts,  raid 
the  rights  and  obligations  resulting  therefrom,  an  individual  and  % 
town  or  any  municipal  corporation  stand  on  precisely  the  same 
ground.    Olearly,  the  legislature  has  no  such  power. 

In  Hampshire  y.  Franklin,  cited  aboYe,  Ohief  Justice  Parkbb 
says:  ^'It  certainly  must  be  admitted  that,  by  the  principles  of 
eyery  free  government,  and  of  our  constitution  in  particular,  it  is 
not  in  the  power  of  the  legislature  to  create  a  debt  from  one  person 
to  another,  or  from  one  corporation  to  another,  without  the  consent, 
express  or  implied,  of  the  party  to  be  charged.  If  nothing  was  due 
from  Hampshire  to  Franklin  before  the  passing  of  the  act,  which 
requires  the  former  to  pay  the  latter  a  proportion  of  money  in  the 
treasury  belonging  to  Hampshire,  it  would  be  evident  that  such  a 
requisition  must  have  been  made  by  the  legislature  through  mis- 
take ;  and  it  would  not  be  within  the  constitutional  power  of  any 
judicial  court  to  enforce  such  an  act''  P.  84.  It  will  be  observed 
that  this  was  a  contest  between  the  two  countiea  The  court  held 
that  nothing  was  due  from  Hampshire  to  Franklin  when  the  act 
was  passed,  the  payment  of  which  could  be  legally  enforced.  But 
because  the  representative  authorities  of  Hampshire  had  done  that 
which  amounted  to  a  ratification  of  the  act,  and  because  it  was 
just  that  Hampshire  should  pay,  that  county  was  held  liable.  The 
language  of  the  learned  chief  justice  is  just  as  applicable  under 
our  constitution,  as  under  that  of  Massachusetts. 

Atkins  V.  The  Town  of  Randolph,  31  Vt  226,  is  directly  in  point 
apon  many  of  the  questions  involved  in  the  case.  Omitting  a  state* 
ment  of  the  facts  of  that  case,  some  of  the  remarks  of  Judge  Bar- 
rett, who  delivered  the  opinion,  are  so  applicable  here,  that  I  feel 
myself  justified  in  quoting  therefrom  at  some  length. 

The  learned  judge,  after  quoting  the  above  language  of  Chief 
Justice  Parker,  or  rather  the  first  sentence  thereof,  and  also  a 
remark  of  Mr.  Justice  Bronson,  in  Taylor  v.  Porter,  4  Hill,  143, 
to  the  effect  that  the  power  to  make  bargains  for  individuals  has 
not  been  delegated  to  any  branch  of  the  government,  proceeds  as 
follows:  ^'This  doctrine  must  receive,  as  it  ever  has  received,  the 
lame  application  to  a  municipal  corporation  as  to  a  private  corpora- 
tion, or  to  an  individual,  when  it  is  sought  to  visit  a  liability  ex 
contractu  upon  a  town,  by  the  ordinary  means  of  a  suit  at  law. 

^It  is  true,  as  was  urged  in  the  argument  by  the  learned  counsel 
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for  tho  plainti£^  that  in  some  respects  the  legislature  have  a  power 
in  respect  to  municipal  corporations,  that  they  have  not  in  respect 
to  private  corporations  or  individuals.  They  may  alter  or  abolish 
municipal  corporations  at  pleasure,  but  yet  not  so  as  to  defeat  the 
pecuniary  rights  of  individuals  against  such  corporations^  or  ag 
depending  on  their  existence.  The  legislature  have  the  same 
power  in  respect  to  private  corporations,  when  that  power  is  reserved 
in  the  law  creating  them.  So  far  as  a  municipal  corporation  is 
endowed  by  law  with  the  power  of  contracting,  and  as  such,  is  made 
capable  of  acquiring,  holding  and  disposing  of  property,  and  sub- 
ject to  the  liabilities  incident  to  the  exercise  of  such  power  and 
capacity,  thus  being  invested  with  legal  rights  as  to  property  and 
contnu/ts,  and  made  subject  to  legal  liabilities  in  respect  thereto,  to 
be  ascertained  and  enforced  by  suits  in  the  ordinaiy  judicial  forums, 
upon  tho  same  principles  and  by  the  same  means  as  in  the  case  of 
a  private  corporation,  it  must  stand  on  the  same  ground  of  exemp- 
tion from  legislative  control  and  interference  as  a  private  corpora- 
tion. As  to  third  persons  who  seek  to  enforce  pecuniary  liabilities 
against  towns,  arising  upon  contract,  such  towns  are  merely  private 
corpora^  ions  or  individuals,  and  in  this  respect  they  are  not  affected 
by  the  j^urely  municipal,  public  and  political  features  that  appertain 
to  their  corporate  existence,  in  virtue  of,  and  in  reference  to  which 
alone,  they  are  subject  to  the  absolute  control  of  the  legislature." 
P.  237. 

The  j  idge  sustains  his  views  by  references  to  many  of  the  adjudged 
cases,  and  he  has  doubtless  given  us  a  correct  statement  of  the  law. 
Those  views  dispose  of  the  argument  based  upon  the  assumption 
that  a  municipal  corporation  is  subject  to  the  unrestricted  control 
of  the  legislature. 

Without  commenting  further  on  the  cases  which  hold  the  same 
general  doctrine  as  those  before  cited,  I  will  content  myself  with 
a  reference  to  a  very  few  of  them.  People  ex  reL  McCagg  v.  Jfayor, 
etcy  51  111.  17;  Bowdoinham  v.  Richmond^  6  OreenL  112;  Brum^ 
wick  V.  Litchfieldy  2  id.  28.  In  HasbroiAck  v.  The  City  of  Milwaukee^ 
euproy  will  be  found  a  discussion  of  some  of  the  principles  herein 
discussed,  and  that  case  sustains  many  of  the  views  above  expressed 
in  respect  to  the  powers  of  the  legislature  to  impose  burdens,  arbi* 
traril7,  upon  towns  and  cities  without  their  consent,  and  for  pur- 
poses outside  of  their  proper  municipal  functions. 

The  case  of  Wafilechlager  v.  The  Town  of  Liberty,  23  Wis.  362,  is 
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in  point  The  town  of  liberty  had  voted  to  pay  bounties  to  drafted 
men  when  there  was  no  law  aathorizing  it  to  do  so.  The  plaintiff 
was  drafted  firom  that  town.  Afterward  the  legislature  attempted  to 
legalize  the  proceedings  of  the  town  in  that  behalf,  by  an  act  passed 
for  that  purpose,  and  directed  therein  that  a  tax  should  be  levied  in 
fuoh  town  to  pay  the  bounties  thus  illegally  voted.  The  plaintiff 
having  been  drafted  from  that  town,  and  being  entitled  to  a  bounty 
therefrom,  according  to  the  provisions  of  such  act^  brought  tht 
action  to  recover  the  same.  Although  this  court  held  that  he  had 
mistaken  his  remedy,  and  if  entitled  to  a  bounty,  that  he  should 
have  instituted  proceedings  to  compel  the  levy  and  collection  of  the 
tax,  yet  the  chief  justice,  in  the  opinion  delivered  by  him,  says  of 
the  law  upon  which  the  action  was  predicated,  ^^  We  shall  enter  into 
no  argument  to  show  that  if  there  was  no  obligation  on  the  part  of 
the  town  before  the  passage  of  the  act,  the  legislature  could  not, 
without  the  concurrence  of  the  inhabitants  or  proper  authorities  of 
the  town,  originate  one  upon  which  an  action  at  law  as  upon  a 
promise  may  be  maintained  as  against  the  town.  This  is  an  elemen- 
tary principle  in  the  law  of  this  country.'' 

That  no  unwarrantable  inference  may  be  made  from  the  views 
herein  advanced,  it  is  deemed  proper  to  remark,  that  the  power  of 
the  legislature  to  confer  authority  upon  municipal  corporations  to 
impose  taxes  for  purposes  not  strictly  municipal,  is  not  by  any  means 
unrestricted.  The  cases  in  which  that  power  may  be  constitutionally 
exercised,  and  the  principles  upon  which  it  is  based,  have  already 
been  referred  to.  Unless  the  purpose  for  which  the  taxes  are  imposed 
is  of  the  character  indicated,  the  power  does  not  exist  Such  have 
been  the  uniform  decisions  of  this  court  Curtis  v.  WJiipple,  24 
Wis.  350 ;  Whiting  v.  Tlie  Sheboygan  i&  Fond  du  Lac  B.  R.  Co^  25 
id.  167.  The  same  doctrine  has  been  recognized  in  many  other  cases 
which  it  is  unnecessary  to  cite.  Neither  is  it  to  be  inferred  that  we 
intend  to  question  the  power  of  the  legislature  to  make  appropria- 
tions of  money  directly  from  the  State  treasury  for  any  purpose  not 
expressly  prohibited  by  the  constitution. 

We  now  proceed  to  consider  the  effect  of  the  other  oonstitutional 
provision  before  mentioned  upon  the  act  of  1869.  The  town  of 
Oshkosh  has  steadily  and  constantly  denied  its  liability  to  pay  any 
part  of  the  claim  of  the  relator.  The  power  to  decide  whether  the 
town  is  under  any  legal  obligation  to  pay  the  same  or  any  portion 
thereof  is  vested  by  the  constitution  exclusively  in  the  oourts.  The 
Vol.  IX.— 80 
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oonBtitational  provision  in  that  behalf  by  neoesaary  implioatioD 
ezolndes  the  legislative  or  ezecutiye  branches  of  the  State  govern- 
ment  from  the  exercise  of  judicial  powers.  These  powers  most  be 
exercised  by  the  courts  alone,  and  any  act  which  by  its  terms  oonfen 
them  npon  any  officer  or  person,  or  other  tribunal,  is  absolutely 
void. 

The  effect  of  the  act  of  1869  is  to  adjudicate  that  the  town  of  Osh- 
kosh  is  indebted  to  the  relator  for  the  bounty  paid  by  him  to  Lent^ 
the  interest  thereon,  and  all  of  the  expenses  incurred  by  the  relator 
in  his  unsuccessful  attempts  to  collect  the  same  of  Rogers  and  of 
the  town,  by  actions.  In  principle,  the  act  is  the  same  as  though  it 
had  expressly  and  in  terms  adjudged  that  the  town  is  so  indebted, 
and,  because  the  exact  amount  of  such  debt  was  unknown,  appointed 
Judge  Spbagitb  a  referee  or  arbitrator,  to  take  proofs  and  ascertain 
and  award  the  amount  thereo£  This  was,  at  most,  a  mere  assess- 
ment of  damages.  That  the  officer  appointed  to  make  the  award 
was  a  judicial  officer  is  of  no  importance.  The  act  did  not  submit 
the  question  of  the  primary  liability  of  the  town,  but  assumes  that 
such  liability  existed.  Neither  did  it  submit  the  question  of  the 
amount  of  such  assumed  indebtedness  to  any  court,  so  that  the  town 
could  avail  itself  of  the  right  of  jury  trial,  of  the  right  of  appeal 
firom  the  award,  and  of  other  rights  incident  to  actions  in  oourtiL 
The  proceeding  was  a  compulsory  arbitration,  in  which  the  town 
was  foreclosed  by  the  act  from  denying  the  validity  of  the  relator^s 
claim  against  i^  and,  if  the  act  is  a  valid  exercise  of  legislative 
power,  the  award  could  only  be  impeached  for  fiEdlure  by  the  arbi- 
trator to  proceed  in  accordance  with  the  requirements  of  the  law, 
or  for  fraud  or  mistake.  It  seems  very  clear,  therefore,  that  by 
passing  the  act  of  1869,  the  legislature  attempted  to  exercise  judiciid 
powers,  and  hence,  were  there  no  other  objection  thereto  the  act 
would,  for  that  reason,  be  invalid. 

But  it  is  insisted  that  the  fact  that  the  town  appeared  before 
Judge  Spraoue  by  its  attorney  and  contested  the  amount  of  the 
award,  is  a  ratification  and  acceptance  of  the  law,  and  binds  the 
town  to  pay  the  award.  The  act  under  which  the  award  was  made 
being  void  there  was  no  submission,  and  Judge  Spbaoub  had  no 
jurisdiction  of  the  subject-matter  of  the  proceedings.  The  distino* 
tion  between  jurisdiction  of  the  ^^r^n  and  of  the  sttb/ed'^matier  it 
well  settled.  In  the  former  case,  a  general  appearance  confers  jorif- 
diction,  in  the  latter  it  does  not    It  was  so  held  by  this  court  at  tbe 
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present  term  in  Damp  v.  The  Toion  of  Dane^  anUy  p.  419.  Had  the 
act  of  1869  been  a  yalid  law,  such  appearance  wonld  doubtless  stop 
the  town  from  asserting  that  due  notice  of  the  hearing  was  not 
giyen,  but  no  further. 

The  only  remaining  point  argued  by  counsel  for  the  relator,  which 
requires  particular  notice  is  that,  conceding  the  act  of  1869  to  be 
void,  still  the  town  clerk,  who  is  a  mere  ministerial  officer;  had  no 
power  to  pass  upon  its  validity,  and  that  it  was  his  duty  to  levy 
the  tax  to  pay  the  award  unless  restrained  at  the  suit  of  some  person 
competent  to  raise  the  question  of  yalidity.  We  do  not  think  this 
position  tenable.  The  act  being  Toid,  it  binds  no  one,  and  any  per- 
son may  assert  its  true  character  and  refase  to  obey  it  Besides,  there 
can  be  no  doubt  that  the  tax  payers  of  the  town  could  have  main- 
tained  an  action  to  enjoin  the  levy  of  the  tax,  and  the  town  clerk, 
by  refusing  to  levy  the  same,  acted,  in  a  certain  sense,  as  their  repre- 
Bentatiye.  The  cases  cited  to  sustain  this  position  fail  to  do  so. 
They  only  hold  that  a  mere  ministerial  officer  cannot  be  permitted 
to  assert  that  a  public  officer  defctcto  is  not  also  an  officer  de  jure. 
That  is  simply  an  application  of  the  familiar  rule  that  the  right 
of  a  person  in  the  actual  exercise  of  a  public  office,  to  such  office^ 
shall  not  be  questioned  collaterally,  but  only  in  a  direct  proceeding 
instituted  for  the  purpose  of  determining  such  right  The  cases 
last  mentioned  are  The  People  y.  Oolline^  7  Johns.  549 ;  The  People  r. 
Dean,  3  Wend.  488 ;  Morris  y.  The  People,  3  Denio,  381. 

It  may  be  further  observed  that  the  town  clerk  cannot  properly 
levy  a  tax  without  authorily  of  law,  and,  after  holding  that  there  is 
no  authority  of  law  for  levying  this  particular  tax,  it  would  seem 
illogical  to  hold  that  it  is  still  the  duty  of  the  town  clerk  to  levy  the 
same.  We  close  the  discussion  of  the  main  question  under  con- 
sideration with  the  general  remark,  that  we  agree  with  the  learned 
counsel  for  the  relator  when  they  insist  that  our  State  constitution 
is  not  a  grant  of  power  to,  but  a  limitation  of  the  powers  of,  the 
legislature ;  and,  inasmuch  as  we  are  satisfied  that  the  act  of  1869 
IS  a  clear  violation  of  certain  express  provisions  of  the  constitution, 
we  are  not  required  to  pass  upon  the  vexed  question,  which  has 
frequently  been  decided  both  ways  by  different  courts,  whether  an 
act  of  the  legislature  should  be  held  void,  without  regard  to  consti- 
tutional limitations,  when  it  is  contrary  to  natural  justice  or  con* 
travenes  the  fundamental  principles  of  free  government  Tested  by 
the  rule  that  no  act  should  be  held  invalid  unless  the  court  can 
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pUoe  ita  finger  apon  the  oonstitational  limitation  which  it  dearlj 
violates,  and  still  the  aet  of  1869  most  be  held  to  be  onconstitationid 
and  Yoid. 

Other  qaestionB  were  diacnssed  in  the  argament»  some  of  them 
being  mere  questions  of  practioe,  bat»  inasmach  as  we  have  reached 
the  conclusion  that  there  is  no  yalid  basis  for  these  proceedings^  it 
becomes  unnecessary  to  consider  them. 

After  most  careful  consideration^  we  are  of  the  opinion  that  it 
must  be  resolved  as  follows : 

1.  The  legislature  may  avihorize  a  town  or  other  municipality  to 
levy  taxes  therein  for  public  purposes  not  strictly  of  a  municipal 
character,  but  from  which  the  public  have  received  or  will  receive 
some  direct  advantage;  or  where  the  tax  is  to  be  expended  in  defray- 
ing the  expenses  of  the  government  or  in  promoting  the  peace,  good 
order  and  welfare  of  society ;  or  where  it  is  to  be  expended  to  pay 
claims,  founded  in  natural  justice  and  equity,  or  in  gratitude  for 
public  services  or  expenditures,  or  to  discharge  the  obligations  of 
charity  and  humanity  from  which  no  person  or  corporation  is  exempt. 

2.  The  legislature  has  no  power  to  compel  a  municipality  to  levy 
taxes  for  any  of  the  foregoing  purposes  until  the  liability  to  pay  the 
same  has  been  adjudged  by  a  court  of  competent  jurisdiction.  See 
Mills  v.  Charletouy  decided  at  the  present  term,  atUe^  p.  400. 

3.  The  legislature  cannot  confer  a  valid  authority  upon  a  munici« 
pality  to  tax  itself  for  any  purpose  which  is  not,  within  the  decisions 
of  this  court  above  referred  to,  a  public  purpose. 

4  Whether  the  legislature  may  compel  a  town  or  city  to  make  a 
certain  municipal  improvement  within  its  limits,  or  to  pay  for  one 
already  made,  is  not  here  decided. 

5.  Taxation  to  pay  bounties  to  volunteers  is  not  for  a  municipal 
purpose,  neither  is  taxation  to  pay  the  costs  and  expenses  of  unsuo- 
cessful  suits  brought  to  enforce  payment  of  any  such  bounty,  whether 
against  the  town  or  individuals ;  and  therefore  the  legislature  has 
not  power  to  compel  the  town  of  Oshkosh  to  pay  any  such  bounty 
or  such  costs  and  expenses. 

By  the  Court.  The  order  of  the  circuit  court,  awarding  a  pePi 
emptory  writ  of  mandamuSy  is  reversed,  and  the  cause  remanded 
with  directions  to  that  court  to  discharge  the  alternative  writ  ol 
mandamiiB  issued  herein  to  the  defendant. 


GASES 


SUPREME  COURT  OF  JUDICATURE 


or 


INDIANA. 


QSOKBUAK,  appellant,  y.  Ptul 

(85Ind.lOB.) 

PriMiiifOfy  ntie--^  ttipukOion  in  to  pay  aUmm$i^$  ftm, 

▲  ftlpalBtioii  in  a  pramlanry  note  to  pay  attorney's  fees,  shonla  aetlon  be 
bronglit  npon  it,  doei  not  render  It  non-negotiable     (See  meie,  p.  889.) 

Aonov  on  a  pronugeory  note.    The  opinion  states  the  caaeu 

T.  A.  Himdrieks,  0.  B.  Hordj  and  A.  W.  Hendricks,  for  appellant 

J.  W.  Oordon  and  W.  March,  for  appellee. 

WOBDBKy  J.  This  was  an  action  by  the  appellant  against  the 
appellee  npon  a  promissory  note  executed  by  the  defendant,  Pyle,  to 
the  order  of  one  9.  B.  Hartman,  and  by  the  latter  indorsed  to  the 
plaintiff,  for  the  snm  of  tl,500,  dated  January  1, 1867,  and  pay- 
able six  months  after  date,  at  the  Citizens'  National  Bank  of 
Indianapolis. 

The  note  contained  a  stipulation  for  the  payment  of  attorney's 
fees  should  suit  be  instituted  thereon. 

The  defendant  answered,  first,  by  the  general  denial ;  second,  that 
the  note  was  given  for  a  certain  patent  right,  which  was  yalueless^ 
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mud  was  obtained  by  means  of  certain  fidse  and  firandolent  repre- 
sentations as  to  the  patent  right,  setting  ont  the  drcamstanoes,  and 
averring  that  the  plaintiff  purchased  the  note  with  a  full  knowledge 
of  the  facts  thus  alleged.    Beply  in  deniaL 

Trial  by  jury,  yerdict  and  judgment  for  defendant.  Motion  for 
new  trial  OTermled,  and  exception. 

The  frand  charged,  and  the  worthlessness  of  the  patent  right^ 
may  be  regarded  as  clearly  enough  established,  so  that  if  the  plain- 
tiff is  to  be  considered  as  standing  precisely  in  the  shoes  of  the 
payee,  Hartman,  the  verdict  and  judgment  seem  to  be  right. 

But  as  the  note  was  payable  at  a  bank  in  this  State,  it  is  governed 
.  by  the  law  merchant,  and  the  holder  thereof  is  entitled  to  all  the 
rights  of  a  holder  of  commercial  paper,  unless  the  clause  in  the 
note  stipulating  for  the  payment  of  littomey's  fees,  in  case  suit 
should  be  commenced  thereon,  takes  it  out  of  that  dass  of  paper. 
It  is  earnestly  urged  by  counsel  for  the  appellee,  that  the  provision 
above  indicated  makes  the  amount  of  the  note  uncertain,  and 
therefore  that  it  does  not  come  within  the  legal  requirements  of 
oommerdal  paper.  It  may  be  conceded  that  a  note,  in  order  to  be 
placed  upon  the  footing  of  bills  of  exchange,  must  be  for  a  sum 
certain ;  for  in  no  other  way  can  the  maker  know  precisely  what  he 
is  bound  to  pay,  or  the  holder  what  he  is  entitled  to  demand.  But 
the  note  in  question,  if  paid  at  maturity,  or  after  maturity,  but 
before  suit  brought  thereon,  is  for  a  sum  certain.  On  the  maturity 
of  the  note,  the  maker  knew  precisely  what  he  was  bound  to  pay, 
and  the  holder  what  he  was  entitled  to  demand.  In  the  commer* 
dal  world,  commercial  paper  is  expected  to  be  paid  promptly  at 
maturity.  The  stipulation  for  the  payment  of  attorney's  fees  could 
have  no  force  except  upon  a  violation  of  his  contract  by  the  defend- 
ant Had  the  defendant  kept  his  contract  and  paid  the  note  at 
maturity,  or  afterward,  but  before  suit,  he  would  have  been  required 
to  pay  no  attorney's  fees,  nor  would  there  have  been  any  difficully 
as  to  the  extent  of  his  obligation. 

We  see  no  reason,  on  principle  or  authority,  or  on  grounds  of 
public  policy,  for  holding  that  such  a  stipulation  destroys  the  com- 
mercial character  of  paper  otherwise  having  that  character.  See 
Smith  T  Silvers,  33  Ind.  321.  The  case  is  quite  analogous  to  a 
class  of  cases  on  the  subject  of  usury.  Says  Mr.  Parsons :  '<  So  if 
the  borrower  agrees  to  pay  the  sum  borrowed  at  a  time  certain,  or 
^n  demand,  with  lawful  interest,  and  if  he  fail  to  do  so,  so  much 
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More  by  way  of  penalty,  eyen  if  it  be  called  extra  interesty  thia  ia 
not  sach  usury  as  would  affect  the  contract^  because  the  borrower 
has  the  right  to  pay  the  principal  and  avoid  the  penalty/'  2  Pars, 
on  Notes  and  Bills,  413,  414.  So  here  the  defendant  had  the  right 
to  pay  the  face  of  the  note  when  due  and  avoid  the  attorney's  fees. 
As  long  as  the  note  retained  the  peculiar  characteristics  of  com- 
mercial  paper,  viz.,  up  to  the  time  of  its  maturity  and  dishonor, 
the  amount  to  be  paid  on  the  one  hand,  and  recovered  on  the  other, 
was  fixed  and  definite. 

[The  court  then  diqK>8ed  of  some  unimportant  questions.] 
The  judgment  below  is  reversed^  with  costs,  and  the  cause  10- 
manded  for  a  new  trial 

VCftm,  —  To  th«  Mm«  «ff eot  Is  8p$rry  t.  fforr,  0  lowm,  Uk — 
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8l&N$$^Umif9ii9n$  dwring  cMl  wttr — period  to  b$Metud&dfirmmii$pp§mtim^ 

in  an  action  by  a  dtiien  of  Looiaiana  against  a  citiien  of  Indiana,  wher« 
the  statute  of  limitations  was  pleaded  as  a  defense,  hM,  that  the  mn- 
ning  of  the  statute  was  suspended  during  the  dvil  war  of  the  rebel- 
lion, which,  for  the  purpose  of  determining  the  period  to  be  excluded  from 
the  operation  of  the  statute,  must  be  considered  to  have  commenced  on  tht 
Itfth  day  of  August,  1861,  and  to  hare  ended  on  the  20th  day  of  Augnsti 
1866,  according  to  the  respeetiye  proclamations  of  Presidents  Lincoln  and 
Johnson.  (See  note,  p.  676.) 

John  0.  Booers,  as  surviving  partner  of  the  firm  of  N.  Overton 
&  O0.9  brought  this  action  in  the  court  below,  upon  account,  against 
the  appellant  The  oomplaint  was  in  four  paragraphs.  The  first 
was  as  follows : 

"  The  plaintiff  complains  of  the  defendant,  and  says  that  he  is 
the  surviving  partner  of  the  late  firm  of  N.  Overton  &  Co.,  which 
firm  was  composed  of  the  plaintiff,  John  0.  Rogers,  and  Nathaniel 
Overton,  who  is  now  deceased.  That  the  said  firm  have,  for  many 
years  last  past,  been  engaged  in  the  business  of  commission  mer- 
chants, in  the  city  of  New  Orleans ;  that  the  defendant  resides  in 
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Eugene,  Vermillion  county,  Indiana,  and  has,  for  many  years  past, 
been  engaged  in  the  business  of  buying  and  shipping  grain  to  the 
plaintiffs  at  New  Orleans,  to  be  by  them  sold  on  commission  on  his 
account ;  that  the  said  firm  has  made  large  adyancements  to  the 
defendant  by  accepting  and  paying  his  drafts  on  account  of  ship- 
ments of  com  made  and  to  be  made  by  the  defendant  to  the  said 
firm,  amounting  in  the  aggregate  to  t6,913.37,  and  which  adyanoe* 
ments  exceeded  the  amount  of  all  sales  made  by  said  firm  on 
account  of  defendant,  in  the  sum  of  tl,910.46 ;  that  the  plaintiff 
has  duly  rendered  an  account  to  the  defendant,  as  such  commission 
merchants,  of  all  shipments  of  grain  received,  and  of  all  sales 
made,  on  his  account  and  demanded  the  payment  of  the  said  bal- 
ance, which  he  refused  to  pay ;  and  the  plaintiff  demands  judgment 
for  13,000. 

'^  Second.  And  the  plaintiff  further  complains,  and  says  that  the 
defendant  is  indebted  to  him,  as  surviving  partner  of  tiie  firm  of 
N.  Overton  &  Co.,  in  the  sum  of  t3,000,  balance  on  aooonnt»  for 
moneys  paid  and  advanced  by  the  said  firm  to  defendant,  the  par- 
ticulars  of  which  are  set  forth  in  account  filed  herewith,  leaving 
due  and  unpaid  the  sum  of  $3,000,  for  which  he  demands 
judgment'' 

The  third  paragraph  was  for  t3,000  money  loaned. 

The  fourth  was  for  money  had  and  received.  There  was  filed 
with  the  complaint  an  itemized  statement  of  the  dealings  between 
the  parties.  The  first  item  charged  was  1st  August,  1860,  and  the 
last  was  April  15, 1861.  The  first  item  in  the  credits  was  Septem- 
ber 22, 1860,  and  the  last  item,  except  one  for  interest,  was  April 
27, 1861.  The  balance  due  was  tl,910.46.  The  action  was  com- 
menced May  6, 1868. 

The  appellant  demurred  to  the  first,  second  and  fourth  paragraphs 
of  the  complaint.  The  demurrer  was  overruled,  and  an  exception 
taken. 

The  appellant  filed  an  answer  in  three  paragraphs.  The  first  was 
the  general  deniaL    The  second  and  third  were  in  these  words: 

'^For  second  answer,  the  defendant  says  that  the  cause  of  action 
mentioned  in  plaintiff  ^s  complaint  did  not  accrue  within  six  years 
next  before  the  commencement  of  this  action." 

^For  answer  third,  the  defendant  says  that  the  transactions  al- 
leged in  plaintiff's  complaint  were  made  during  the  late  rebellioo^ 
during  which  the  parties  hereto  occupied  a  hostile  relatioD  as 
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enemies,  they  being  citizens  and  reddents  of  different  sections  of  the 
United  States  of  America,  to  wit»  the  said  firm  of  N.  Overton  & 
Oo^  at  the  time,  resided  in  the  city  of  New  Orleans,  and  in  the 
State  of  Louisiana,  and  the  defendant,  at  the  time,  resided  in  the 
State  of  Indiana ;  that  the  inhabitants  of  the  said  sections  of  the 
United  States  were,  at  the  time  of  the  said  transactions,  at  war  with 
each  other,  and  subject  to  all  the  rights  and  disabilities  of  alien 
enemies." 

To  this  answer  the  plaintiff  replied  in  five  paragraphs,  which 
read  as  follows  : 

'^  First  Gomes  the  plaintiff;  and  replies  to  the  second  paragraph 
of  the  defendant's  answer,  and  says  that  the  canse  of  action  men- 
tioned and  set  forth  in  plaintiffs  complaint  did  accrue  within  six 
years  next  before  the  commencement  of  this  suit.  Second.  And  for 
further  reply  to  the  second  paragraph  of  the  defendant's  answer, 
plaintiff  says  that  the  defendant,  within  six  years  next  before  the  com- 
mencement of  this  suit,  by  writing  signed  by  him  (a  copy  of  which 
is  filed  herewith  and  made  part  of  this  reply),  promised  to  pay  the 
plaintiff  the  several  demands  mentioned  and  set  forth  in  his  said 
complaint  Third.  And  for  further  reply  to  said  second  paragraph 
cf  said  defendant's  answer,  he  says  that  at  the  time  his  said  cause 
of  action  accrued,  to  wit,  on  the  17th  day  of  April,  1861,  the  plain- 
tiffs were  actual  residents  of  the  State  of  Louisiana,  and  that  the 
defendant  was  an  actual  resident  of  the  State  of  Indiana,  and 
that  both  of  said  parties  continued  to  reside  in  their  respec- 
tive States  as  aforesaid  until  the  present  time;  and  that  at  the 
time  the  plaintiff's  cause  of  action  accrued  as  aforesaid,  war 
existed,  by  reason  of  the  late  rebellion,  between  the  United  States 
and  the  State  of  Louisiana,  which  was  continued  until  the  13th 
day  of  June,  1865.  And  so  the  plaintiff  says  that  six  years  had 
not  elapsed  between  the  close  of  the  war  and  the  commencement  of 
this  suit  Fourth.  And  the  plaintiff  further  replies  to  the  second 
paragraph,  and  says  that  fix)m  the  date  of  the  transaction  between 
the  plaintiff  and  the  defendant  mentioned  and  set  fortn  in  the 
complaint,  to  wit  on  the day  of >  1860,  until  the  com- 
mencement of  this  suit,  the  plaintiffs  were  actual  residents  of  the 
State  of  Louisiana,  and  the  defendant  was  an  actual  resident  of 
the  State  of  Indiana;  that  from  the  17th  day  of  April,  1861, 
until  the  13th  day  of  June,  1865,  civil  war,  by  reason  of  the 
late  rebellion,  existed  between  the  subjects  and  citizens  of  the  Static 
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of  Indiana,  and  the  State  of  LoniBiana ;  and  so  the  plaintiff  saji 
that  the  interval  of  time  which  elapsed  from  the  time  that  the 
plaintiff's  cause  of  action  accrued,  to  the  beginning  of  the  war,  and 
from  the  close  of  the  war  to  the  commencement  of  this  suit,  did 
not,  together,  amount  to  six  years.  Wherefore,  he  says  that  this 
cause  of  action  did  accrue  within  six  years  next  from  the  beginning 
of  this  suit  Fifth.  And  the  said  plaintiff  replies  to  the  third  para- 
graph of  defendant's  answer,  and  says  that  he  denies  each  and 
every  allegation  in  said  paragraph."  The  exhibit  referred  to  in 
the  aboTe  reply  reads  as  follows. 

''  July  20^A,  1863,  EuoBira,  Indiana. 
**  Messrs.  N.  Oyebtok  &  Go.,  New  Orleans : 

^Dear  Sir,  —  I  have  often  thought  of  you  and  the  many  pleasant 
times  I  have  had  in  your  city.  I  was  pained  to  learn  of  the  death 
of  Mr.  Overton.  Now  to  the  point  in  question.  When  this  war 
broke  out,  I  had  a  large  lot  of  com  bought  for  you.  Indeed,  I 
kept  shipping  so  long  that  according  to  account  current  I,  —  there 
is  two  shipments  that  I  have  no  account  of;  as  I  was  goin^  to  say, 
the  com  I  had  after  I  could  not  ship  I  had  to  sacrifice  at  a  ruinous 
price.  At  that  time  our  whole  country  was  aroused  and  thought 
of  nothing  but  the  war.  I  had  been  selling  goods  for  many  years 
as  well  as  practicing  medicine — had  thousands  of  dollars  standing 
out  due  me.  Half  of  those  persons  are  in  the  army.  Consequently, 
I  had  to  fail,  though  I  have  paid  the  last  debt  but  yours.  Mr. 
Sogers,  just  keep  quiet,  the  time  is  not  far  off,  I  hope,  that  our 
once  prosperous  country  will  be  united,  and  I  hope  on  satisfactory 
terms.  I  have  been  sick  for  eight  months,  not  able  to  do  anything. 
My  health  is  getting  good  again.  I  am  able  to  attend  to  the  duties 
of  my  profession  at  this  time.  You  need  have  no  fears  about  losing 
what  I  owe  you,  if  I  keep  my  health.  I  protested  the  draft  you 
gave  Mr.  Peyton  for  two  reasons:  I  had  failed;  and  the  other,  I 
wanted  to  see  to  those  shipments.  You  spoke  in  a  letter  I  got  of 
you,  that  you  always  took  me  to  be  a  man  of  integrity.  If  I  could 
see  you  and  talk  with  you,  I  would  satisfy  you  that  it  was  circum- 
stances  which  I  had  no  control  over,  and  not  the  lack  of  integrity, 
that  such  has  been  the  case.  I  do  not  know  when  I  will  be  able  to 
meet  it,  but  shall  work  hard.  Oive  my  very  best  respects  to  Mra 
Overton  and  family.    Write  soon. 

**!  am,  respectfully,  your  most  obedient  servant, 

R.  A.  PEBKura* 
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The  appellant  demurred  to  the  aeoondy  third  and  fourth  para- 
^phs  of  the  reply,  which  demurrer  was  OTermled,  and  to  which 
ruling  the  appellant  excepted. 

The  cause  was,  by  the  agreement  of  the  parties,  submitted  to  the 
oourt  for  triaL  ^  There  was  a  finding  for  the  plaintiff  in  the  sum  of 
$2,219^^4  The  appellant  moved  the  court  for  a  new  trial,  and 
assigned  in  support  thereof  flye  causes,  as  follows: 

1st.  That  the  finding  and  judgment  of  the  oourt  are  not  sus- 
tained  by  sufficient  evidence.  2d.  Error  of  the  oourt  in  overruling 
the  demurrer  to  the  first,  second,  third  and  fourth  paragraphs  of 
the  complaint,  and  the  demurrers  to  the  second,  third  and  fourth 
paragraphs  of  the  replication.  3d.  Error  of  the  court  in  admitting 
as  evidence  the  letter  of  the  defendant,  Robert  A.  Perkins,  dated 
July  20,  1863,  to  N.  Overton  &  Go.  4th.  Error  of  the  court  in 
not  holding  as  void,  and  rejecting  from  the  account  of  the  plaintiff, 
all  the  transaction  and  items  therein  named  on  and  after  the 
15th  day  of  April,  1861.  5th.  Error  in  assessing  the  amount  of 
the  money ;  that  the  sum  is  too  high. 

The  court  overruled  the  motion  for  a  newtrial,  and  the  appellant 
excepted  to  such  ruling.  The  evidence  is  in  the  record  by  a  bill 
of  exceptions. 


B.  B.  Bhoads  and  Jf.  0.  Rhoads^  for  appellant. 


J.  M.  AUeth  «/•  B.  CheadUi  J.  B.  McDonald^  A.  L.  Roach^  and 
E.  M.  McDonald^  for  appellee. 

BusKiBK,  J.  [after  stating  the  facts.]  The  appellant  has  as- 
signed a  large  number  of  errors,  but  they  mainly  relate  to  the 
action  of  the  court  in  overruling  the  demurrers  to  the  complaint 
and  the  reply,  and  to  the  admission  in  evidence  of  the  letter  of  the 
appellant  to  the  appellee.  We  shall  not  examine  the  errors  assigned 
in  detail  or  in  the  order  of  events.  The  errors  complained  of 
resolve  themselves  into  two  or  three  general  propositions,  the  deter- 
mination of  which  will  be  decisive  of  the  questions  involved  in  this 
case. 

The  appellant,  in  the  third  paragraph  of  his  answer,  alleges  that 
when  the  account  upon  which  this  action  is  brought  was  created, 
the  parties  to  this  action  were  alien  enemies,  by  reason  of  the  exist- 
ence of  war  between  the  United  States  and  the  State  of  Louisiana. 
He  maintains  in  argument  that  all  commercial  intercourse  between 
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the  citizens  of  the  two  belligerent  powers  was  prohibited  by  inter* 
national  law,  and  was  conseqaently  illegal,  and  constitutes  no  yalid 
consideration.  The  appellee  maintains  that  all  the  dealings 
between  the  parties  had  taken  place  before  the  late  rebellion  had 
become  a  ciidl  war,  and  that  consequently  commercial  intercoursa 
was  lawful  The  determination  of  these  questions  necessarily 
inyolves  an  inquiry  into  the  nature  and  character  of  the  late  rebel- 
lion. The  real  questions  are,  was  it  a  mere  insurrection  in  the 
beginning  ?  and  if  it  was,  when  did  it  cease  to  be  such  ?  and  when 
did  it  become  a  ciyil  war  ? 

The  appellant  also  maintains  that  the  cause  of  action  sued  on 
did  not  accrue  within  six  years,  and  that  as  that  fact  appears 
afl&rmatiyely  upon  the  face  of  the  complaint,  the  question  was 
properly  raised  on  the  demurrer  to  the  complaint 

The  appellee  insists  that  the  question  was  not  properly  raised  on 
the  demurrer  to  the  complaint,  because  the  court  will  judicially 
take  notice  of  the  fact  that  a  state  of  war  existed  between  the 
United  States  and  the  State  of  Louisiana,  of  which  the  plaintiff 
was  an  inhabitant  and  citizen,  and  that  the  court  will  not  and  cannot 
judicially  take  notice  of  the  fact  that  the  plaintiff  resided  at  a  place 
in  the  said  State  which  maintained  a  loyal  adhesion  to  the  Union 
and  constitution,  or  was  occupied  and  controlled  by  the  forces  of 
the  United  States;  in  other  words,  that  the 'proclamation  of  the 
President  of  the  United  States  having  declared  that  the  whole  State 
uf  Louisiana  was  in  a  state  of  insurrection,  the  court  will  take 
judicial  notice  thereof;  but  that  if  the  appellant  relied  on  the  fact 
that  the  plaintiff  resided  at  a  point  in  a  State  that  was  loyal  to  the 
Union,  and  was  occupied  and  controlled  by  the  forces  of  the  United 
States,  it  was  his  duty  to  allege  and  prove  the  facts  necessary  to 
bring  the  case  within  the  bar  of  the  statute.  The  appellant  in  the 
second  paragraph  of  his  answer  pleaded  that  the  cause  of  action 
mentioned  in  the  complaint  did  not  accrue  within  six  years  next 
before  the  commencement  of  this  action. 

The  appellee,  in  the  fourth  paragraph  of  his  reply,  attempts  to 
avoid  the  answer  setting  up  the  statute  of  limitations  by  alleging 
that  the  appellee  was  an  inhabitant  and  citizen  of  the  State  of 
Louisiana,  and  that  the  appellant  was  an  inhabitant  and  citizen 
of  the  State  of  Indiana;  that  war  existed  between  the  United 
States  and  the  State  of  Louisiana ;  that  the  appellee  and  appellant 
were  aliei  ^^nemies;  that  by  reason  of  the  existence  of  dvil  war  all 
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commercial  intercourse  and  the  right  to  institute  and  prosecute 
actions  in  courts  between  alien  enemies  were  prohibited  and  un- 
lawful ;  that  the  war  did  not  destroy,  but  suspended,  the  debt  sued 
on,  and  that  it  was  not  reyived  until  the  full  and  complete  restora- 
tion of  peace ;  that  although  the  statute  of  limitations  had  com- 
menced running  before  the  war,  yet  as  soon  as  a  state  of  war  existed 
it  suspended  the  operation  of  the  statute;  and  that  it  remained 
suspended  until  the  13th  day  of  June,  1865,  when  the  President 
by  proclamation  declared  that  peace  existed,  and,  excluding  the 
thne  when  the  statute  was  so  suspended,  the  action  was  brought 
within  six  years. 

The  appellee  also  attempts  to  avoid  the  statute  of  limitationa 
by  alleging  that  the  appellant,  on  the  20th  day  of  July,  1863, 
icknowledged  in  writing  the  existence  and  validity  of  the  debt 
sued  on. 

The  appellant  attempts  to  answer  the  acknowledgment  of  the 
debt,  by  showing,  that  when  the  letter  was  written  containing  such 
acknowledgment,  all  commercial  intercourse  between  the  parties  to 
this  action  was  prohibited  and  unlawful,  and  that  the  acknowledg- 
ment, if  made,  was  illegal  and  void.  The  appellant  also  insists  that 
the  acknowledgment  relied  upon  was  not  valid,  because  **  it  is  vague; 
equivocal,  indeterminate,  doubtful  and  conditional,  leading  to  no 
certain  and  definite  conclusions,"  and  that  "  an  acknowledgment 
that  will  take  the  case  out  of  the  statute  must  be  without  qualifica- 
tion and  without  conditions." 

The  appellant  also  attempts  to  answer  the  position  of  the  appellee 
that  the  statute  was  suspended  during  the  war,  by  assuming  that 
when  the  forces  of  the  United  States  occupied  and  controlled  thi) 
city  of  New  Orleans,  where  the  plaintiff  resided,  the  statute  again 
commenced  running. 

The  appellee  maintains  that  the  occupation  of  the  city  of  New 
Orleans  did  not  have  the  effect  contended  for,  because  the  state  of 
civil  war  existing  between  the  State  of  Louisiana  and  the  United 
States,  made  all  the  citizens  of  such  State  alien  enemies,  and  an 
alien  enemy  cannot  maintain  an  action  in  the  courts  of  a  State  that 
was  loyal  to  the  government,  and*  the  authority  of  the  United  States 
did  not  extend  beyond  ihe  actual  territory  occupied  by  the  forces  of 
the  United  States  ;  that  such  occupation  did  not  relieve  the  plaintiff 
of  the  disabilities  upon  him  and  other  citizens  of  the  State,  and 
restore  to  him  the  right  to  institute  and  maintain  an  action  in  the 
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oonrts  of  this  State ;  that  such  ooonpation  did  not  render  oommer- 
oial  intercourse  lawful,  except  in  so  far  as  the  right  to  trade  mm 
given  by  special  permit  from  the  secretary  of  the  treasury ;  that 
under  the  proclamation  of  General  Butler,  tiie  person  and  proper^ 
of  the  plaintiff  were  entitled  to  protection,  but  this  protection  did 
not  extend  beyond  the  actual  limits  occupied  by  the  foroes  of  the 
United  States ;  that  the  statute  of  limitations,  haying  been  sus- 
pended by  the  war,  it  did  not  commence  to  run  until  the  entire 
State  was  restored  to  peaceful  relations  with  the  federal  goyemment 

Haying  thus  stated  the  respectiye  positions  assumed  by  the  parties^ 
wo  proceed  to  their  consideration,  duly  impressed  with  their  magni- 
tude and  importance,  and  the  responsibility  imposed  c^pon  us.  Inas- 
much as  the  decision  of  these  graye  questions  will  inyolye  a  construo- 
rion  of  the  constitution  of  the  United  States,  our  inquiry  into  the 
separate  and  joint  power  of  the  president  and  congress  to  make  and 
declare  war,  and  the  legal  consequences  resulting  from  a  state  of 
war,  we  shall  mainly  rely  upon  the  decisions  of  the  supreme  court 
and  circuit  courts  of  the  United  States. 

It  is  claimed  by  the  appellant  that  the  account  upon  which  this 
action  is  based  was  created  during  the  existence  of  war  between  the 
State  of  Louisiana  and  the  United  States,  and  that,  by  reason 
thereof,  commercial  intercourse  was  prohibited  and  unlawful  The 
determination  of  this  question  will  depend  upon  what  constitutee 
war  in  a  legal  sense,  in  the  sense  of  the  law  of  nations,  and  of  the 
constitution  of  the  United  States.  The  last  item  charged  in  the 
account  against  the  appellant  was  for  money  paid  on  the  15th  day 
of  April,  1861,  and  the  last  item  entered  to  his  credit  was  on  the 
29th  day  of  April,  1861.  Had  the  late  rebellion,  at  either  of  these 
dates,  become  a  civil  war,  with  the  legal  consequences  of  war,  as' 
fixed  by  the  law  of  nations  ? 

The  first  case  that  came  before  the  supreme  court  of  the  United 
States,  that  involved  an  inquiry  into  the  late  war,  was  what  is  known 
as  the  Prize  Cases^  which  decision  was  rendered  at  the  December 
term,  1862,  and  is  reported  in  2  Black,  635.  The  court  at  the  time 
was  composed  of  nine  judges.  The  decision  was  rendered  by  a 
divided  court  Orier,  J.,  delivered  the  opinion  of  the  court  This 
opinion  was  concurred  in  by  Watkb,  Swaynb,  Miller  and  Datis, 
JJ.  The  dissenting  opinion  was  delivered  by  Nelson,  J.,  and  was 
concurred  in  by  TAnnsr,  Oatbon  and  Clifford,  JJ.  The  flm 
)1  was  captured  on  the  17th  of  May,  1861,  the  second  on  tiii 
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20th  of  May,  1861,  and  the  third  on  the  10th  of  July,  1861.  The 
minority  of  the  conrt  held  that  the  president  of  the  United  States 
possessed  the  power  under  the  constitution  to  declare  war,  and  that 
the  proclamation  of  blockade  by  the  president  on  the  27th  and  80th 
>f  April,  1861,  was  itself  condnsiTe  evidence  that  a  state  of  war 
sxisted. 

The  minority  of  the  court  were  of  the  opinion,  that  by  the  con* 
stitntion,  congress  alone  had  the  power  to  declare  war,  and  that 
consequently  the  late  rebellion  did  not  become  a  civil  war  until  it 
was  made  such  by  proclamation  of  the  president,  on  the  16th  day 
of  August,  1861,  and  which  was  under  and  by  virtue  of  the  power 
that  was  conferred  on  him  by  the  act  of  congress,  July  13, 1861. 
The  decision  pronounced  by  the  majority  of  the  court  has  been 
overruled  by  several  decisions  rendered,  and  the  opinion  expressed 
by  the  minority  of  the  court  has  since  been  approved  and  recognized 
as  the  law.  We  therefore  feel  entirely  justified  in  quoting  from  the 
opinion  delivered  by  Nelson,  J. 

Nelson,  J.,  says :  ^'  In  the  case  of  a  rebellion  or  resistance  of  a 
portion  of  the  people  of  the  country  against  the  established  govern- 
ment, there  is  no  doubt,  that  if  in  its  progress  and  enlargement  the 
government  thus  sought  to  be  overthrown  sees  fit,  it  may  by  the 
competent  power  recognize  or  declare  the  existence  of  a  state  of 
civil  war,  which  will  draw  after  it  all  the  consequences  and  rights  of  a 
war  between  the  contending  parties,  as  in  the  case  of  a  public  war. 
Mr.  Wheaton  observes,  speaking  of  civil  war,  ^  But  the  general  usage 
of  nations  regards  such  a  war  as  entitling  both  the  contending  par- 
ties to  all  rights  of  war,  as  against  each  other,  and  even  as  respects 
neutral  nations.'  It  is  not  to  be  denied,  therefore,  that  if  a  civil 
war  existed  between  that  portion  of  the  people  in  organized  insur- 
rection to  overthrow  this  government  at  the  time  this  vessel  and 
cargo  were  seized,  and  if  she  was  guilty  of  a  violation  of  the  blockade, 
she  would  be  lawful  prize  of  war.  But  before  this  insurrection 
against  the  established  government  can  be  dealt  with  on  the  footing 
of  a  civil  war  within  the  meaning  of  the  law  of  nations  and  the 
constitution  of  the  United  States,  which  will  draw  after  it  bellig- 
erent rights,  it  must  be  recognized  or  declared  by  the  war-making 
poner  of  the  government.  No  power  short  of  this  can  change  the 
legal  status  of  the  government,  or  the  relations  of  its  citizens,  flrom 
that  of  peace  to  a  state  of  war,  or  bring  into  existence  all  tbo^ 
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daties  and  obligations  of  neutral  third  parties,  growing  oat  of  a 
state  of  war.'"    Again  he  says : 

**  For  we  find  that  to  constitute  a  civil  war  in  the  sense  in  which 
we  are  speaking,  before  it  can  exists  in  contemplation  of  law,  it  must 
be  recognized  or  declared  by  the  sovereign  power  of  the  State,  and 
which  sovereign  power,  by  our  constitution,  is  lodged  in  the  con- 
gress of  the  United  States;  civil  war,  therefore,  under  our  system 
of  government  can  exist  only  by  an  act  of  oongress,  which  requires 
the  assent  of  two  of  the  great  departments  of  government,  the  exec- 
utive and  legislative."    Again  he  says : 

*'  In  the  breaking  out  of  a  rebellion  against  the  established  gov- 
ernment, the  usage  in  all  civilized  countries,  in  its  first  stages,  is  to 
suppress  it  by  confining  the  public  forces  and  the  operations  of  the 
government  against  those  in  rebellion,  and  at  the  same  time,  extend- 
ing encouragement  and  support  to  the  loyal  people,  with  a  view  to 
their  co-operation  in  putting  down  the  insurgents.  This  course  is 
not  only  the  dictate  of  wisdom,  but  of  justice."    Again  he  says : 

"  So  the  war  carried  on  by  the  president  against  the  insurrection- 
ary districts  in  the  southern  States,  as  in  the  case  of  the  king  of 
Great  Britain  in  the  American  revolution,  was  a  personal  war  against 
those  in  rebellion,  and  with  encouragement  and  support  of  loyal 
citizens  with  a  view  to  their  co-operation  and  aid  in  suppressing  the 
insurgents,  with  this  difference,  as  the  war-making  power  belonged 
to  the  king,  he  might  have  recognized  or  declared  the  war  at  the 
beginning  to  be  a  civil  war,  which  would  draw  after  it  all  the  rights 
of  a  belligerent,  but  in  the  case  of  the  president  no  such  power 
existed;  the  war,  therefore,  from  necessity,  was  a  personal  war,  until 
congress  assembled,  and  acted  upon  this  state  of  things.  Down  to 
this  period,  the  only  enemy  recognized  by  the  government  was  the 
persons  engaged  in  the  rebellion,  all  others  were  peaceable  dtizensL 
entitled  to  all  the  privileges  of  citizens  under  the  constitution.  Cer- 
tainly it  cannot  rightfully  be  said  that  the  president  has  the  powei 
to  convert  a  loyal  citizen  into  a  belligerent  enemy,  or  confiscate  his 
property  as  enemy's  property. 

"  Congress  assembled  on  the  call  for  an  extra  session  on  the  4th 
day  of  July,  1861.  And  among  the  first  acts  passed  was  one  in 
which  the  president  was  authorized  by  proclamation  to  interdict  all 
trade  and  intercourse  between  all  inhabitants  of  States  in  insurrec- 
tion and  the  rest  of  the  United  States,  subjecting  vessels  and  osr- 
goes  to  capture  and  condemnation  as  prizes,  and  also  to  direct  the 
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capture  of  any  ship  or  yessel,  belonging  in  whole  or  in  part  to  any 
inhabitant  of  a  State  whose  inhabitants  are  declared  by  the  proc- 
lamation to  be  in  a  state  of  insurrection,  found  at  sea  or  in  any 
part  of  the  rest  of  the  United  States.  Act  of  Congress  of  13th 
of  July,  1861y  §§  5,  6.  The  fourth  section  also  authorized  the 
president  to  close  any  port  in  a  collection  district,  obstructed  so 
that  the  revenue  could  not  be  collected;  and  provided  for  the  cap- 
ture and  condemnation  of  any  vessel  attempting  to  enter. 

^^  The  president's  proclamation  was  issued  on  the  16th  of  August 
following,  and  embraced  Georgia,  North  and  South  Carolina^  part 
of  Virginia^  Tennessee,  Alabama,  Louisiana,  Texas,  Arkansas,  Mis- 
sissippi, and  Florida. 

<«  This  act  of  congress,  we  think,  recognized  a  state  of  civil  war 
between  the  government  and  the  confederate  States,  and  made  it 
territorial." 

We  next  proceed  to  show  that  the  opinion  of  the  minority  of  the 
supreme  court,  in  the  above  case,  is  now  recognized  as  the  law. 
Giles,  J.,  in  Jackson  Insurance  Company  v.  Stewart^  in  the  circuit 
court  of  the  United  States,  for  the  State  of  Maryland,  says :  '^  On 
the  7th  of  September,  1861,  this  court  decided  that  the  president 
of  the  United  States  had  the  right,  by  proclamation,  to  recognize 
the  existence  of  a  state  of  civil  war;  and  that  the  war,  from  and 
after  the  date  of  such  proclamation,  existed  between  the  States 
mentioned  in  the  proclamation  and  the  rest  of  the  United  States. 
Also,  that  the  late  war,  when  so  declared  and  recognized  by  presi- 
dent's proclamation,  became  a  civil  war,  and  imposed  upon  both 
the  belligerents  all  the  rights  and  consequences  of  such  a  war.  This 
was  one  of  the  earliest  decisions  in  regard  to  our  late  civil  war,  and 
the  principles  there  enunciated  have  since  been  fully  confirmed  by 
the  supreme  court  of  the  United  States  in  the  Prize  Cases,  2  Black, 
635. 

"  The  justices  of  that  court  were  unanimous  as  to  all  the  conse- 
quences which  resulted  from  a  state  of  civil  war,  but  the  four  dis- 
senting judges  were  of  the  opinion  that  the  war  began  only  after 
the  proclamation  of  the  president,  of  August  16, 1861,  passed  in 
pursuance  of  the  power  conferred  upon  him  by  the  act  of  July  13, 
1861, 

^As  regards  the  State  of  Tennessee,  there  can  be  no  doubt 
that  war  existed  in  consequence  of  the  proclamation  of  the  presi- 
dent, of  August  16,  1861,  and  not  before,  as  that  State  was  not 
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included  in  the  preyiooB  proclamations.''    6  Am.  Law  Beg.  N.  & 
732. 

Treat,  J.,  in  United  States  y.  One  Hundred  Barrels  of  Oemeni, 
in  United  States  district  court,  eastern  district  of  Missoari,  says: 
^AU  commercial  intercourse  with  Tennessee  was  interdicted  from 
the  date  of  the  president's  proclamation  of  August  16, 1861,  except 
so  far  as  the  president  had  relaxed,  or  might  relax,  such  interdict^ 
?rith  respect  to  any  particular  part  of  the  State,  or  with  respect  ta 
apecified  persons."  Again,  he  says:  ^^The  act  of  1861  and  the 
proclamation  recognize  this  as  an  organized  insurrection,  extending 
jyer  the  States  and  parts  of  States  named."  3  Am.  Law  Beg. 
N.  S.  736. 

The  court  of  chancery  of  Louisville,  Kentucky,  in  the  case  of 
ABen  y.  RusseU^  3  Am.  Law  Beg.  N.  S.  361,  held  that  the  act  of - 
congress  of  13th  of  July,  1861,  and  the  president's  proclamation 
of  16th  August,  1861,  recognized  an  insurrection  amounting  to 
eiyil  war  as  existing. 

The  supreme  court  of  the  United  States,  at  the  December  term, 
1870,  in  the  case  of  Dean  y.  Nelson^  reported  in  American  Law 
TimeSf  held  that  the  late  rebellion  became  a  civil  war  by  the  proc- 
lamatior  of  the  president,  of  the  16th  of  August,  1861,  issued  in 
pursuance  of  the  act  of  congress  of  July  13, 1861.  The  court  say^ 
^The  wa"  soon  began  to  rage  with  severity,  and  all  intercourse 
between  the  States  in  rebellion  and  the  other  States  of  the  Union 
was  not  only  interrupted,  but  was  pi^ohibitSed  by  President  Lincoln's 
proclamation  of  August  16,  1861,  made  in  pursuance  of  the  act 
of  congress  of  the  13th  of  July  previous."    10  Wall.  158. 

It  was  held  by  the  circuit  court  of  the  United  States,  in  the  Dis* 
trict  of  Oregon,  in  the  case  of  Chapelle  v.  Olney,  that  the  late  rebel- 
lion did  not  become  a  civil  war  until  the  16th  of  August,  1861.  The 
case  was  decided  at  the  December  term,  1870,  and  is  published  in 
American  Law  Times, 

Dbadt,  J.,  after  quoting  the  fifth  section  of  the  act  of  congress 
of  July  13, 1861,  says :  '^  This  act  was  passed  with  direct  reference 
to  the  rebellion  or  insurrection  then  being  oi^anized  and  maintained 
in  certain  States  (including  Arkansas),  against  the  authority  and 
government  of  the  United  States.  In  pursuance  of  this  act,  the 
president,  on  August  16,  1861,  by  proclamation,  declared  the  in- 
habitants  of  certain  States,  including  Arkansas,  to  be  in  a  state  of 
insurrection  against  the  United  States,  excepting  among  others,  the 
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inhabitants  of  such  parts  of  such  States  as  may  maintain  a  loyal 
adhesion  to  the  constitution  and  XTnion,  or  may  be  from  time  to 
time  occupied  and  controlled  by  forces  of  the  United  States  engaged 
in  the  dispersion  of  such  insurgents. 

^From  and  after  the  date  of  the  proclamation  of  August  16, 
1861,  all  commercial  intercourse  was  prohibited  between  the  inhabit^ 
ants  of  Arkansas  and  the  people  of  the  United  States." 

We  are  clearly  of  the  opinion^  from  the  above  decisions,  and  our 
understanding  and  construction  of  the  constitution  of  the  United 
States,  that  the  late  rebellion  did  not  become  a  6iyi\  war  until  it 
was  made  such  by  the  proclamation  of  the  president,  on  the  16th 
of  August,  1861,  made  in  pursuance  of  the  act  of  congress  of  the  13th 
of  July,  1861,  and  that  prior  to  that  date,  commercial  intercourse 
between  the  citizens  of  Louisiana  and  the  State  of  Indiana  was  law- 
ful and  would  constitute  a  legal  and  valid  consideration.  As  all  the 
dealings  between  the  parties  to  this  action  occurred  prior  to  that 
date,  it  necessarily  results  that  the  cause  of  action  in  this  case  was 
not  rendered  unlawful  and  invalid  by  reason  of  a  state  of  war. 

But  suppose  that  the  opinion  of  a  majority  of  the  court  in  the 
Prize  Cases  was  correct,  and  is  still  recognized  as  the  law,  how 
would  that  benefit  the  appellant  ?  According  to  that  decision,  the 
rebellion  did  not  become  a  civil  war  until  the  27th  of  April,  1861, 
when  the  president  issued  his  first  proclamation  of  blockade.  The 
last  item  in  account  of  plaintiff  was  dated  15th  of  April,  for  money 
paid  on  draft  of  defendant  This  payment  was  made  before  com- 
mercial intercourse  became  unlawful,  under  the  above  decision.  It 
would  deprive  the  appellant  of  the  benefit  of  his  corn  received  and 
credited  on  the  27th  day  of  April,  the  day  on  which  the  proclama- 
tion was  issued.  Nor  would  the  opinion  of  the  majority  of  the  court 
affect  the  statute  of  limitations  in  this  case.  Under  the  opinion  of 
the  majority  of  the  court,  the  statute  commenced  on  the  27th  of 
April,  1861,  while  under  the  opinion  of  the  minority  of  the  court,  it 
did  not  commence  to  run  until  the  16th  of  August,  1861.  It  is  well 
settled  by  an  unbroken  line  of  decisions,  both  in  England  and  in 
this  country,  that  whenever  a  state  of  war  existed,  the  debt  and 
remedy  were  alike  suspended  —  that  the  limitation  ceased  to  run, 
and  that  the  suspension  of  the  debt  and  remedy  did  not  cease,  and 
the  statute  did  not  again  commence  to  run,  until  the  full  restora- 
tion of  peace,  when  the  debt  and  remedy  were  fully  restored. 

But  it  is  also  maintained  by  the  appellant  that  the  court  erred  io 
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OYerraliiig  the  demurrer  to  the  complaint,  because  it  affirmatiTiflj 
appeared  on  the  face  of  the  complaint  that  the  cause  of  action  had 
not  accrued  within  six  years  next  before  the  commencement  of  the 
action. 

The  rule  was  formerly  well  settled,  that  length  of  time  was  a 
pioper  ground  for  plea,  and  not  for  demurrer ;  but  the  very  decided 
tendency  of  the  later  decisions  is  to  hold,  '^  that  when  the  complaint 
discloses  the  fact  that  the  plaintiff's  right  of  action  is  barred  by 
the  statute  of  limitations,  advantage  may  be  taken  of  the  bar  by 
demurrer."  This  principle  is  discussed  in  the  following  cases: 
Sturges  y.  BurtoUy  8  Ohio  St  215 ;  McKinney  y.  McKinneyy  id. 
423 ;  GhiUs  y.  Drake,  2  Meta  (Ky.)  146 ;  Humbert  y.  Trinity  Ohitrch, 
7  Paige,  196 ;  S.  C,  24  Wend,  587 ;  Ang.  on  Lim.  (4th  ed.)  §  29,  p.  308  ; 
Van  Hook  y.  Whitlock,  7  Paige,  375;  Story's  Eq.  PL,  §§  378,  389, 
390 ;  Wisner  y.  Barnet,  4  Wash.  C.  C.  631 ;  Muir  y.  Trustees,  eic^  8 
Barb.  Gh.  477;  Dunlap  y.  CHbhs,  4  Yerg.  94;  1  Dan.  Gh.  Pr.  584; 
Deloraine  y.  Browne,  3  Bro.  Gh.  G.  633  ;  ?%(wmw  v.  Harvi^s  ffeirs, 
10  Wheat.  146 ;  Elmendorf  y.  Taylor,  id.  152 ;  Miller  y.  M'Intyre,  6 
Pet.  61 ;  Chapelle  y.  Olney,  Oregon  G.  G.,  American  Law  IHmes. 

But  the  law  seems  to  be  settled  otherwise  in  this  and  many  of 
the  other  States.  In  Sipe  y.  Sipe,  14  Ind.  477,  the  court  say:  '^The 
time  laid  in  the  complaint  should  bring  the  case  within  the  statute 
of  limitations,  and  the  proof  should,  perhaps,  show  that  the  acts 
complained  of  preceded  the  grant  of  letters  of  administration.^ 

In  Bovmian  y.  MaUory,  14  Ind.  424,  the  court  say  that  the  statute 
of  limitations  should  be  pleaded,  and  refer  to  Perk.  Pr.  226. 

In  Matlock  y.  Todd,  25  Ind.  128,  the  court  say :  ^^  But  we  do  not 
decide  the  question,  for  the  reason  that  it  is  not  properly  before 
us.  It  is  raised  on  a  demurrer  to  the  complaint,  and  it  has  been 
held  by  this  court,  that  in  suits  at  law,  to  make  the  statute  ayaQ- 
ing,  it  should  be  pleaded."    Bowman  y.  MaUory,  14  Ind.  424. 

In  Hanna,  Adrrir,  y.  The  Jeffersonville  S.  B.  Co^  32  Ind.  113,  this 
court  say:  "  It  only  remains  to  ascertain  whether  the  point  can  be 
raised  in  this  case  by  demurrer  to  the  complaint  Ordinarily,  the 
statute  of  limitations  must  be  pleaded,  though  the  fact  appear  by 
the  ayerments  of  the  complaint.  The  reason  for  this  is,  that 
usu'ally  there  are  exceptions  to  statutes  of  limitations,  and  the 
plaintiff  should,  therefore,  haye  the  opportunity  of  replying  to  the 
plea,  so  that  he  may  show  that  the  case  is  within  any  of  the  excep- 
tions.   To  compel  him  to  make  these  ayerments  in  the  complaint 
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would  tend  to  inconyenient  and  needless  prolixity.  But  in  the  ease 
before  us  there  are  no  exceptions,  and  consequently  there  is  no 
reason  why  the  defendant  should  plead  the  fact  There  could  be  no 
reply  avoiding  the  plea.  The  plaintiff  brings  upon  the  record  all 
the  facts  concerning  the  matter  that  would  be  of  service  to  either 
party,  and  the  answer  would  be  but  a  repetition  of  them,  accom- 
plishing no  useful  end.  We  think,  therefore,  that  the  question 
was  properly  raised  by  the  demurrer,  and  that  it  was  correctly  sus- 
tained.'' 

But  if  the  statute  of  limitations  was  properly  raised  by  demur- 
rer, it  would  not  avail  the  appellant  in  this  case.  The  complaint 
shows  that  the  plaintiff  then  was,  and  had  been  since  1858,  a  citi- 
zen of  the  State  of  Louisiana,  and  that  the  defendant  then  was, 
and  during  the  war  had  been,  a  citizen  of  the  State  of  Indiana.  It 
was  the  duty  of  the  court  below,  as  it  is  of  this  court,  to  take 
judicial  notice  of  the  fact  that  the  State  of  Louisiana  was  in  a 
state  of  insurrection  against  the  United  States,  and  that  the  State 
of  Indiana  maintained  a  loyal  adhesion  to  the  constitution  and 
Union. 

In  the  case  of  Ghapelle  v.  Olnet/y  supra,  the  court  say:  *^The 
plaintiff  is  not  required  to  anticipate  the  defense  of  the  statute  of 
limitations,  nor  could  the  defendant  at  common  law  claim  the 
benefit  of  it,  unless  he  pleaded  it  But  under  the  Code,  when  it 
appears  from  the  statement  of  the  cause  of  action  in  the  complaint^ 
that  it  did  not  accrue  within  the  limitation  prescribed  by  law,  the 
defense  may  be  made  by  demurrer.  In  such  case  I  suppose  the 
plaintiff  may  anticipate  the  defense  by  stating  in  the  complaint  any 
special  matter  which  he  relies  upon  to  take  the  case  out  of  the  stat- 
ute, or  otherwise  the  demurrer  will  be  sustained.  But,  as  in  this 
case,  if  such  special  matter  is  within  the  judicial  knowledge  of  the 
courts  it  need  not  be  stated  in  the  complaint 

^^  Here  it  appears  upon  the  face  of  the  complaint  that  the  action 
was  not  commenced  within  six  years  from  the  time  it  accrued.  If 
this  were  all,  a  demurrer  that  the  action  had  not  been  commenced 
within  the  time  limited  would  be  a  good  defense.  But  it  is  also 
judicially  known  to  the  court  that  the  inhabitants  of  Arkansas  -^ 
which  description  includes  the  plaintiff,  under  the  allegations  of  the 
pleadings — were  in  a  state  of  insurrection  against  the  United  States^ 
for  a  sufficient  period  after  the  action  accrued  to  take  the  case  out 
of  the  statute.    But  at  this  point  the  defendant  asks  the  court  tc 
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asBome  that  Oroaa  ooanty  waa,  daring  this  time,  within  the  exoep 
tion  in  the  proclamation,  that  is,  was  either  loyal  to  the  Union,  or 
oocnpied  by  the  forces  of  the  United  States,  and,  therefore,  not  in  a 
state  of  insurrection.  Now,  this  is  a  matter  of  which  the  court 
cannot  take  judicial  notice.  The  proclamation  declares  the  whole 
State  to  be  in  a  state  of  insurrection.  No  particular  exceptions  to 
this  condition  are  recognized  as  then  existing.  The  exceptions  made 
relate  to  no  particular  person  or  place,  but  only  to  such  persons  or 
places  as  may  possibly  then  or  thereafter — particularly  thereafter — 
'  maintain  a  loyal  adhesion  to  the  Union  and  Constitution/  or  be 
'occupied  and  controlled  by  the  forces  of  the  United  States.'  The 
exception  in  regard  to  the  State  of  Virginia  is  positiye  and  definite. 
It  relates  to  the  inhabitants  of  that  part  of  the  State  lying  west  of 
the  Allegheny  mountains.  If,  then,  the  particular  portion  of  Arkan- 
sas, in  which  the  plaintiff  resided  during  the  hostilities  between  the 
United  States  and  southern  confederacy,  was,  as  a  matter  of  fact, 
loyal  to  the  Union,  or  occupied  and  controlled  by  the  United  States 
forces,  and,  therefore,  not  in  a  state  of  insurrection,  and  the  defend- 
ant relies  upon  these  facts  to  bring  the  case  within  the  bar  of  the 
statute,  he  should  plead  them,  and  be  prepared  to  prove  them  on 
the  trial."  It  is  quite  clear  that  ^he  court  committed  no  error  ia 
oyerruling  the  demurrer  to  the  complaint. 

The  appellant,  in  the  second  paragraph  of  his  answer,  pleaded  the 
statute  of  limitations.  The  appellee  attempted  to  avoid  the  statute 
by  the  matters  allegedin  the  fourth  paragraph  of  the  reply,  to  which 
the  appellant  demurred.  The  demurrer  was  OTermled,  and  an  excep- 
tion taken,  and  this  ruling  is  assigned  for  error.  We  have  reached 
the  conclusion  that  the  late  rebellion  did  not  become  a  civil  war 
until  the  16th  of  August,  1861.  The  decision  of  the  point  now 
under  consideration  will  depend  upon  the  legal  consequences  thaA 
resulted  from  a  state  of  civil  war,  and  this  divides  itself  into  two 
propositions:  the  first  is,  whether  the  law  of  nations  applies  to  and 
governs  a  civil  war,  in  the  same  manner  and  to  the  same  extent  that 
it  does  to  a  foreign  war ;  and  the  second  is,  whether  the  war  sua* 
ponded  the  plaintiff's  right  of  action  during  the  existence  of  the 
war. 

Wheaton  says:  **  But  the  general  usage  of  nations  regards  such  a 
war  as  entitling  both  the  contending  parties  to  all  the  rights  of  war 
as  against  each  other,  and  even  as  respects  neutral  nation^''  The 
authorities  are  aQ  to  the  same  effect    Priu  OaseM^  9  Black,  635. 
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In  the  oase  of  Manger  v.  Ahhotty  6  WalL  532^  the  court  say:  ^ In 
former  times  the  right  to  confiscate  debts  was  admitted  as  an 
acknowledged  doctrine  of  the  law  of  nations,  and  in  strictness  it 
may  still  be  said  to  exist,  bat  it  may  well  be  considered  as  a  naked 
and  impolitic  right,  condenmed  by  the  enlightened  conscience  and 
judgment  of  modern  times.  Better  opinion  is  that  executed  con- 
tracts, such  as  the  debt  in  this  case,  although  existing  prior  to  the 
war,  are  not  annulled  or  extinguished,  but  the  remedy  is  only  sus- 
pended, which  is  a  necessary  conclusion,  on  account  of  the  inability 
of  an  alien  enemy  to  sue  or  sustain,  in  the  language  of  the  civilians^ 
a  persona  standi  in  judicio.    *    *    * 

**  Total  inability  on  the  part  of  an  enemy  creditor  to  sustain  any 
contract  in  the  tribunals  of  the  other  belligerent  exists  during  war, 
but  the  restoration  of  peace  removes  the  disability,  and  opens  the 
doors  of  the  courts.  Absolute  suspension  of  the  right,  and  pro- 
hibition to  exercise  it,  exist  during  war  by  the  law  of  nations,  and 
if  so,  then  it  is  clear  that  peace  cannot  bring  with  it  the  remedy  if  the 
war  is  of  much  duration,  unless  it  also  be  held  that  the  operation 
of  the  statute  of  limitations  is  also  suspended  during  the  period  the 
creditor  is  prohibited,  by  the  existence  of  the  war  and  the  law  of 
nations,  from  enforcing  his  claim.'' 

An  alien  enemy  cannot  sue,  nor  can  he  be  heard  as  claimant  in 
the  courts  of  the  belligerent  captors.  The  Adventure,  8  Granch, 
221 ;  The  Anne,  3  Wheat.  435 ;  The  Mariaitna,  6  0.  Bob.  Adm.  24 ; 
The  Schooner  Sophie,  id.  138;  The  Falcon,  id.  194;  The  Elixa  Ann, 
1  Dods.  244;  The  FoUina,  id.  450;  3  Phillm.  Int.  Law,  §  461; 
The  Juffrow  Maria  Schroeder,  3  0.  Bob.  Adm.  147 ;  7%e  Pearl, 
5  id.  199;  The  Boedes  Lust,  id.  207;  The  Eenrom,  %  vL  1;  The 
Frances,  8  Oranch,  354 ;  7%e  Frances,  id.  418 ;  Bolchos  y.  DarreU, 
Bee,  74;  Sapelje  y.  Fmory,  2  DalL  51 ;  Ware  y.  ffyUon,  3  id.  199; 
The  Rebeccah,  1  0.  Bob.  Adm.  190;  The  Rapid,  1  Gallis.  295; 
Jecher  y.  Montgomery,  18  How.  (U.  S.)  110 ;  Oriswold  y.  Wadding* 
ion,  16  John&  438. 

The  court  of  appeals  of  Kentucky,  in  Norris  y.  Doniphan,  held 
that  a  citizen  of  Arkansas  could  not  maintain  an  action  in  the 
courts  of  Sentucky  by  reason  of  the  existence  of  war. 

The  next  question  arising  in  the  record  is,  when  did  the  war  end 
and  the  statute  of  limitations  commence  running  in  this  case  ? 

In  United  States  y.  Anderson,  9  WalL  56,  the  question  arose^ 
when  was  the  rebellion  entirely  suppressed  P    The  circumstances 
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were  these:  what  is  called  the  captmed  and  abandoned  property 
act  passed  March  12,  1863,  12  Stat  at  Large,  820,  gave  to  the 
loyal  owners^  of  such  property  a  right  to  bring  soit  against  iha 
United  States  in  the  court  of  clauns  to  recover  the  proceeds  thereof 
''at  any  time  within  two  years  after  the  suppression  of  the  rebel* 
lion/'  Anderson,  a  resident  of  Oharleston,  South  Oarolina^  on 
June  5,  1868,  commenced  an  action  to  recoyer  the  proceeds  of 
3ertain  cotton  seized  and  sold  by  the  United  States.  The  defense 
was  that  the  action  was  barred  by  the  limitation  in  the  act  of 
March  12, 1863,  or  in  other  words,  that  the  action  was  not  com- 
menced within  the  two  years  after  the  suppression  of  the  rebellion* 

By  act  of  congress  passed  March  2,  1S67,  14  Stat  at  Larger 
422,  it  was  declared  that  the  act  passed  June  20, 1864,  13  Stai. 
at  Large,  144,  to  increase  the  pay  of  the  army,  should  be  continued 
in  full  force  and  efifect  for  three  years  after  the  close  of  the  rebellion 
announced  by  the  president  of  the  United  States  by  proclamatioa 
bearing  date  August  20, 1866. 

The  court  held  that  the  limitation  of  two  years  did  not  com- 
mence  to  run  until  the  rebellion  was  suppressed  throughout  tha 
whole  country,  and  that  the  proclamation  of  Aagust  20, 1866,  wa» 
the  first  official  declaration  on  the  part  of  the  executire  that  the 
rebellion  was  wholly  suppressed.  The  court  also  held  that  the  act 
of  March  2,  1867,  was  so  far  a  legislative  recognition  of  the  proo- 
lamation  declaring  the  insurrection  at  an  end  throughout  the 
United  States  on  August  20,  1866,  and  that  that  day  would  be 
considered  as  the  day  when  the  rebellion  was  suppressed,  as  respects 
the  rights  intended  to  be  secured  by  the  captured  and  abandoned 
property  act. 

The  court  also  expressed  the  opinion  that  there  is  no  reason  why 
this  declaration  of  congress  should  not  be  received  as  settling  the 
question  of  when  the  rebellion  was  suppressed,  wherever  private^ 
rights  are  affected  by  it  But  the  court  premised  this  dictum  by 
the  declaration  that  it  did  not  intend  to  decide  any  more  than  the 
question,  when  was  the  rebellion  entirely  suppressed,  within  the 
meaning  of  the  limitation  clause  in  the  captured  and  abandoned 
property  act. 

This  decision  is  generally  regarded  as  decisive  of  the  question 
when  peace  was  restored,  and  when  the  legal  consequences  of  a 
state  of  peace  became  operative.  This  decision  seems  to  be  regarded 
as  binding  upon  the  circuit  and  district  courts,  and  they  have- 
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applied  the  law  as  anuoanced  by  the  supreme  oourt  as  applicable 
to  persons  claiming  under  the  captured  and  abandoned  property 
act  to  suits  between  citizens  where  ''priTate  rights''  are  inyolved. 

The  next  question  presented  for  our  consideration  and  decision  is^ 
what  effect  did  the  occupation  of  the  city  of  New  Orleans,  on  tlie 
6th  of  May,  18629  by  the  forces  of  the  United  States,  have  upon  th^ 
lights  of  the  parties  to  this  action  ?  By  the  fifth  section  of  the  act 
of  congress,  of  the  13  th  of  July,  1861,  it  was  enacted,  that  ^'when- 
eyer  "  the  militia  called  forth  by  the  president  had  failed  to  disperse 
insuigents  in  any  State  against  the  national  authority,  it  should  be 
lawful  for  the  president,  by  proclamation,  to  declare  that  the  inhab- 
itants of  such  State,  or  part  of  a  State,  were  in  a  ^*  state  of  insur- 
rection against  the  United  States ;"  and  thereupon  the  statute  pro- 
ceeded: 

^  All  commercial  intercourse  by  and  between  the  same  and  citi- 
Mus  thereof  and  the  citizens  of  the  rest  of  the  United  Stetes  shall 
cease  and  be  unlawful  so  long  as  such  condition  of  hostility  shall 
continue ;  and  all  goods  and  chattels,  wares  and  merchandise,  com- 
ing from  said  State  or  section  into  the  other  parte  of  the  United 
States,  and  all  proceeding  to  such  State  or  section,  by  land  or  waten 
■hall,  together  with  the  yessel  oryehicle  oonyeying  the  same,  or 
oonyeying  persons  to  or  from  such  State  or  section,  be  forfeited  to 
the  United  States/' 

The  section  conteined,  howeyer,  this  proyiso :  ''  That  the  president 
may,  in  his  discretion,  license  and  permit  commercial  intercourse 
with  any  such  part  of  said  Stete  or  section,  the  inhabitente  of  which 
are  so  declared  in  a  state  of  insurrection,  in  such  articles,  and  for 
such  time,  and  by  such  persons,  as  he,  in  his  discretion,  may  think 
most  conduciye  to  the  public  interest ;  and  such  intercourse,  so  far 
as  by  him  licensed,  shall  be  conducted  and  carried  on  only  in  pur- 
suance of  rules  and  regulations  prescribed  by  the  secretary  of  the 
treasury," 

President  Lincoln,  on  the  16th  of  August^  1861,  made  such  proc- 
lamation as  the  act  itself  authorized,  declaring  that  the  inhabitante 
of  seyeral  Stetes,  which  he  named,  including  Louisiana^  ^  except 
the  inhabitante  of  that  part  of  Virginia  lying  west  of  the  Alleghany 
mountains,  and  such  other  parte  of  that  Stete,  and  the  other  States 
hereinbefore  named,  as  may  maintain  a  loyal  adhesion  to  the  Union 
and  constitution,  or  may  be  from  time  to  time  occupied  and  con- 
trolled by  forces  of  the  United  Stetes  engaged  in  the  dispersion  ct 
Vol,  IX.— 8: j 
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8uch  insorgents,  are  in  a  state  of  inBurreotiou  against  the  United 
States,  and  that  all  commercial  intercourse  between  the  same  and 
tiie  inhabitants  thereof,  with  the  exceptions  aforesaid,  and  the  citi- 
zens of  other  States  and  other  parts  of  the  United  States,  is  anlaw- 
ftil  and  will  remain  unlawful  until  such  insurrection  shall  cease  or 
has  been  suppressed,''  eta 

The  proclamation  of  the  president  embraced  the  entire  State  of 
Louisiana,  and  included  all  the  inhabitants  thereol  There  were  no 
exceptions  made  as  to  places  and  persons  in  the  said  State.  The 
supreme  court  of  the  United  States,  in  the  matter  of  ITie  Venice, 
2  Wall.  258,  say : 

"  While  these  transactions  were  in  progress  (April,  1S62),  the  war 
was  flagrant  The  States  of  Louisiana  and  Mississippi  were  wholly 
under  rebel  dominion,  and  all  the  people  of  each  State  were  enemies 
of  the  United  States.  The  rule  which  declares,  that  war  makes  all 
the  citizens  or  subjects  of  one  belligerent  enemies  of  the  goyem- 
meut  and  of  all  the  citizens  or  subjects  of  the  other,  applies  equally 
to  civil  and  international  wars." 

The  inhabitants  of  the  States  of  Louisiana  and  of  Lidiana  were 
enemies,  and  all  commercial  intercourse  between  them  was  pro- 
hibited and  unlawful,  unless  they  came  within  the  exceptions  named 
in  the  proclamation  of  the  president  aboye  quoted.  It  is  not 
claimed  that  any  part  of  the  State  of  Louisiana  or  of  the  inhabit- 
ants thereof,  except  the  city  of  New  Orleans  and  its  inhabitants, 
came  within  the  exception  named  in  the  proclamation.  The  occu- 
pation of  the  city  of  New  Orleans  by  the  forces  of  the  United 
States  became  complete  on  the  6th  day  of  May,  1862. 

The  question  arises,  what  was  the  legal  effect  of  such  occupation  P 
This  depends  upon  the  construction  to  be  placed  upon  the  proyiso 
to  the  fifth  section  of  the  act  of  congress  of  13th  of  July,  1861,  and 
the  exceptions  contained  in  the  proclamation  of  the  president  on 
the  16th  of  August,  1861.  It  wiU  be  perceived  that  the  decisions 
of  the  supreme,  circuit,  and  district  courts  of  the  United  States 
have  not  been  uniform  and  consistent,  and  this  will  render  necessary 
an  examination  of  all  these  decisions,  with  the  view  of  ascertaining 
the  recognized  and  established  doctrine  on  this  subject  The  want 
of  uniformity  and  the  apparent  conflict  in  the  decisions  of  the 
federal  courts  seem  to  have  resulted  from  the  fact  that  some  of  the 
decisions  are  based  upon  the  proclamation  of  the  president,  while 
others  are  based  on  the  fifth  section  of  the  act  of  congress  oi  18th 
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of  July,  1861.  The  proclamatdon  does  not  oonform  to  the  aot  of 
oongreBs.  The  proyiso  tx>  the  fifth  section  refers  solely  and  expressly 
to  conunercial  intercourse  between  the  inhabitants  of  a  State  or 
part  of  a  State  that  may  be  declared  to  be  in  a  state  of  insarreetion. 
The  act  of  congress  makes  it  the  duty  of  the  president^  in  a  cer- 
tain contingency  therein  named^  ''to  declare  that  the  inhabitants 
of  such  State,  or  any  section  or  part  thereof,  where  snch  insurrec- 
tion exists,  are  in  a  state  of  insurrection  against  the  United  States ; 
and  thereupon  all  commercial  intercourse  by  and  between  the  same, 
and  the  citizens  thereof  and  the  citizens  of  the  rest  of  the  United 
States  shall  cease  and  be  unlawful  so  long  as  such  condition  of  hos- 
tility shall  continue ;"  and  the  president  having  declared  such  State 
and  inhabitants  to  be  in  a  state  of  insurrection,  he  is  invested  by 
the  proviso  with  the  discretionary  power  to  ''  license  and  permit 
oommeroial  intercourse  with  any  such  part  of  said  State  or  section, 
the  inhabitants  of  which  are  so  declared  in  a  state  of  insurrection, 
in  such  articles,  and  for  such  time,  and  by  such  persons,  as  he,  in 
his  discretion,  may  think  most  conducive  to  the  public  interest; 
and  such  intercourse,  so  far  as  by  him  licensed,  shall  be  conducted 
and  carried  on  only  in  pursuance  of  rules  and  regulations  prescribed 
by  the  secretary  of  the  treasury."  The  evident  purpose  of  congress 
was  to  place  all  the  inhabitants  in  a  state  of  insurrection  and  ren* 
der  unlawful  all  intercourse,  except  as  the  president  might,  by  spe- 
cial license,  or  permit,  allow  trading.  The  exception  does  not  apply 
to  any  thing  except  trading  by  special  license,  and  does  not  release 
the  inhabitants  from  any  other  disability  produced  by  a  state  of 
war.  The  proclamation  of  the  president  applies  the  exception  to 
the  condition  of  insurrection,  and  not  to  commercial  intercourse  by 
special  license  after  the  inhabitants  are  declared  to  be  in  a  state  of 
insurrection.  The  construction  of  the  act  of  congress  and  procla- 
mation of  the  president  was  first  involved  in  the  matter  of  The 
Venic^f  2  Wall.  258,  where  the  court  say: 

"  This  legislative  and  executive  action  relates,  indeed,  mainly  to 
trade  and  intercourse  between  the  inhabitants  of  loyal,  and  the  in- 
habitants 6f  insurgent  parts  of  the  country,  but  by  excepting  dis- 
tricts occupied  and  controlled  by  national  troops  from  the  general 
prohibition  of  trade,  it  indicated  the  policy  of  the  government  not 
to  regard  such  districts  as  in  actual  insurrection,  or  their  inhabit- 
ants as  subject,  in  most  respects,  to  treatment  as  enemies.  Mili- 
tary occupation  and  control,  to  work  this  exoeption,  must  be  actual , 
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that  is  to  say,  not  illnBory^  not  imperfect,  not  transient;  bat  Bub- 
stantialy  complete'  and  permanent  Being  such,  it  draws  after  it  the 
fall  measure  of  protection  to  person  and  property  consistent  with 
a  necessary  sabjection  to  military  goyemment  It  does  not,  indeed^ 
restore  peace,  or  in  all  respects,  former  relations,  but  it  replaces 
rebel  by  national  aathority,  and  recognizes,  to  some  extent,  the  con* 
ditions  and  responsibilities  of  national  citizenship.'' 

This  is  the  earliest  decision  of  the  supreme  court  on  the  question 
under  consideration.  It  is  not  full,  accurate,  or  perspicuous.  It 
decides  that  the  occupation  of  New  Orleans  by  the  forces  of  the 
United  States  did  not  restore  peace  or  the  former  relation,  but  that 
it  recognized  to  some  extent  the  conditions  and  responsibilities  of 
national  citizenship.  But  we  are  not  informed  what  condition  and 
responsibilities  are  recognized,  or  to  what  extent  they  are  so  recog- 
nized. If  there  is  any  thing  that  is  clearly  setUed  by  this  decision, 
it  is  that  a  permanent  occupation  draws  aiter  it  ^the  full  measure 
of  protection  of  persons  and  property.'' 

The  same  court,  at  the  same  term,  in  the  matter  of  I7ie  Oirea^ 
Hatty  held  that  the  capture  of  the  forts  and  occupation  of  the  city 
of  New  Orleans  did  not  terminate  the  blockade  of  New  Orleans, 
but,  on  the  contrary,  made  it  more  complete  and  absolute.  See  S 
Wall.  135. 

In  the  subsequent  case  of  The  Seform,  3  Wall  617,  the  principal 
defense  upon  the  merits  was,  that  the  vessel,  with  the  cargo,  was 
engaged,  at  the  time  of  the  seizure,  in  a  lawful  Toyage  under  a 
license  from  the  secretary  of  the  interior,  issued  by  the  express 
authority  of  the  goyemment.     The  court  say : 

''Such  a  defense,  unquestionably,  may  be  yalid,  and  if  fully 
proyed,  the  decree  of  the  circuit  court  must  be  affirmed.  Authority 
was  conferred  upon  the  president,  by  a  proyiso  of  the  section  under 
consideration,  to  license  and  permit,  in  his  discretion,  commercial 
intercourse,  in  the  interdicted  States  or  places,  in  such  articles,  and 
for  such  time,  and  by  such  persons,  as  he  might  think  most  condu* 
ciye  to  the  public  interests;  but  all  such  intercourse  was  to  be  con- 
ducted and  carried  on  only  in  pursuance  of  rules  and  regulations 
prescribed  by  the  secretary  of  the  treasury." 

Again,  it  is  said  by  the  court:  ''Proclamation  of  the  president^ 
of  the  16th  of  August,  1861,  which  declared  that  certain  States  and 
parts  of  States  were  in  insurrection,  expresdy  excepted  from  that 
oondition  those  districts,  or  parts  of  the  same,  which  might  be 
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^from  time  to  time  oooapied  and  controlled  by  the  forces  of  the 
United  States  engaged  in  the  dispersion  of  the  insurgents.'  Inter* 
course  for  commercial  purposes  was  not  prohibited  with  such  places 
or  districts  whQe  so  occupied  and  controlled.  Thej  were  not 
regarded,  as  this  court  said  in  the  case  of  The  Venice^ '  as  in  actual 
insurrection^  or  their  inhabitants  as  subject  in  most  respects  to 
treatment  as  enemies.' 

^^  Such  intercourse^  however,  with  any  such  State,  place  or  dis- 
trict, so  occupied  and  controlled,  was  absolutely  forbidden  unless 
the  person  or  persons  conducting  it  were  furnished  with  a  license 
and  permit  of  the  president,  and  conformed  in  all  respects  to  the 
treasury  rules  and  regulations." 

The  court  held  that  the  secretary  of  the  interior  possessed  no 
power  to  issue  a  license  and  permit,  and  that  the  vessel  and  cargo 
were  lawfully  subject  to  seizure. 

This  decision  settles  two  propositions  that  have  an  important 
bearing  upon  the  question  under  consideration.  The  first  is,  that 
all  intercourse  with  a  place  '^  occupied  and  controlled  by  the  forces 
of  the  United  States  engaged  in  the  dispersion  of  the  insurgents'' 
was  prohibited,  except  '^intercourse  for  commercial  purposes." 

The  second  is,  that  "  intercourse  for  commercial  purposes  was 
absolutely  forbidden,  unless  the  person  or  persons  conducting  it 
were  furnished  with  a  license  and  permit  of  the  president,  and  con- 
formed in  all  respects  to  the  treasury  rules  and  regulations." 

The  president,  by  his  proclamation,  had  declared  the  entire  State 
of  Louisiana  and  all  of  her  inhabitants  to  be  in  a  state  of  insurrec- 
tion against  the  United  States,  which  made  all  of  such  inhabitants 
the  enemies  of  the  govemment  and  all  the  inhabitants  of  the  States 
that  adhered  to  the  government,  and  had  prohibited  all  kinds  of 
intercourse  except  commercial  intercourse,  under  the  license  and 
permit  of  the  president  If  such  was  the  condition  of  things,  upon 
what  principle  can  it  be  maintained  that  such  places  were  not  '^  in 
actual  insurrection,"  or '^ their  inhabitants"  were  nof  subject  in 
most  respects  to  treatment  as  enemies."  If  such  places  and  their 
inhabitants  were  not  in  insniTection,  the  government  possessed  no 
power  under  the  laws  of  war,  the  acts  of  congress,  or  the  constitu- 
tion of  the  United  States,  to  blockade  the  ports  or  prohibit  inter- 
course between  them  and  the  inhabitants  of  the  other  States.  The 
constitution  of  the  United  States  expressly  provides,  that  'Hhe 
citizens  of  such  State  shall  be  entitled  to  all  privileges  and  im^ruD'*- 
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ties  of  citizens  of  the  seyeral  States.^  The  inhabitants  of  New 
Orleans  ooald  not  be  deprived  of  those  privileges  and  immnni- 
ties,  unless  they  were  in  a  state  of  insurrection  against  the  goyem- 
ment  of  the  United  States.  This  court  is  unwilling  to  belieye  thai 
the  highest  judicial  tribunal  of  this  country  intended  to  hold  that 
the  government  of  the  United  States  had  blockaded  the  ports  and 
deprived  the  inhabitants  of  one  of  the  States  of  this  Union  of  the 
privileges  and  immunities  secured  to  them  by  the  paramount  law 
of  the  land,  when  such  State  or  part  thereof  was  not  in  actual 
insurrection,  and  when  the  inhabitants  thereof  were  not  subject  to 
treatment  as  enemies,  but  we  prefer  to  believe  that  the  expression 
used  in  the  case  of  7%0  Venice^  and  afterward  referred  to  in  the 
case  of  The  Be/army  was  a  loose  and  unguarded  expression,  which 
was  not  at  all  necessary  to  the  decision  of  the  cases. 

The  supreme  court,  in  the  case  of  l%e  Peterhoff,  5  Wall.  38,  said : 
^It  has  been  held,  by  this  court,  that  persons  residing  in  the  rebel 
States  at  any  time  during  the  civil  war,  must  be  considered  as 
enemies,  during  such  residence,  without  regard  to  their  personal 
sentiments  or  dispositions.  The  Prize  Casee^  2  Black,  635 ;  The 
Venicey  2  Wall.  258;  Mrs.  Alexander's  Cottony  id.  404. 

'^  But  this  has  never  been  held  in  respect  to  persons  fidthftil  to 
the  Union,  who  have  escaped  from  those  States,  and  have  subse- 
quently resided  in  the  loyal  States  or  in  neutral  countries.  Such 
citizens  of  the  United  States  have  lost  no  rights  as  citizens,  by 
reason  of  temporary  and  constrained  residence  in  the  rebellious 
portion  of  the  country.'* 

In  this  case  the  doctrine  is  broadly  stated,  that  persons  residing 
in  the  rebel  States  at  any  time  during  the  civil  war  must  be  consid- 
ered enemies  during  such  residence,  without  regard  to  their  personal 
sentiments  or  dispositions. 

It  was  held  by  the  supreme  court,  in  the  case  of  The  United  8tate$ 
V.  Weedy  5  Wall.  62,  that  the  property  seized  was  not  liable  to  seizure^ 
because  the  owner  was  a  loyal  citizen  of  New  Orleans  and  had  a 
license  and  permit  from  the  president,  in  conformity  to  the  rules 
and  regulations  prescribed  by  the  secretary  of  the  trrasury. 

The  supreme  court,  in  the  case  of  I%e  Sea  Lion,  5  WalL  630, 
held  that  the  vessel  was  liable  to  capture,  for  the  reason  that  the 
owner  was  not  protected  by  a  license  and  permit  of  the  secretary  of 
the  tr<)asnry ;  that  the  president  alone  possessed  the  power,  by  hia 
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Hoenae  and  permit^  to  render  lawful  oommercial  interooarse  witli 
the  inhabitants  of  the  rebellious  States. 

The  supreme  courts  in  the  case  of  MoKee  y.  The  United  States,  8 
Wall.  163,  say :  '^  It  is  a  &miliar  principle  of  public  law,  that  un« 
licensed  business  intercourse  with  an  enemy  during  a  time  of  wa? 
is  not  permitted*  Congress,  therefore,  in  recognition  of  this  prin- 
ciple, when  it  declared  on  the  Idth  of  July,  1861,  that  commercial 
intercourse  between  the  seceding  States  and  the  rest  of  the  United 
States  should  cease  and  be  nnlawftil,  after  the  proclamation  of  the 
president  that  a  state  of  insurrection  existed,  authorized  the  presi- 
dent, in  his  discretion,  to  license  trade.  But  in  so  far  as  it  was 
licensed,  it  was  to  be  conducted  in  accordance  with  the  regulations 
prescribed  by  the  secretary  of  the  treasury.  The  president  pro- 
claimed the  fjEU)t  of  insurrection,  and  provided  for  a  limited  com- 
mercial intercourse,  and  the  secretary  of  the  treasury  fixed  the 
manner  in  which  this  intercouse  should  be  carried  on.'' 

Judge  Tbbat,  in  the  case  of  7%0  United  States  y.  One  Hundred 
Barrels  of  Gementy  3  Am.  Law  Beg.  N.  S.  742,  states  the  law  thus : 
''Hence  the  rule,  as  laid  down  by  the  publicists,  that  an  alien 
enemy  cannot  sue,  is  so  phrased  because  an  alien  may  be  in  a  state 
of  amity  as  well  as  of  enmity.  As  his  persona  standi  depends  on 
his  friendly  or  hostile  status,  the  term  'enemy'  is  used  in  con- 
nection with  the  word  '  alien,'  to  designate  that  hostile  status.  The 
claimants  here  are  not  aliens,  they  are  not  technically  enemies,  they 
are  only  '  enemies  in  a  qualified  sense,'  as  Justice  Nelsoh  has  cor- 
rectly said.  They  still  owe  paramount  allegiance  to  the  United 
States,  are  not  citizens  of  any  other  recognized  power.  They  are 
dejure  subject  to  the  United  States  laws.  Those  laws  forbid  them 
to  carry  on  commercial  intercourse  with  the  loyal  States,  except  on 
the  conditions  named.  The  prohibition  rests  not  on  the  law  of 
nations,  but  on  municipal  statute  or  act  of  sovereignty,  and  the 
exception  to  the  general  prohibition  is  created  by  the  same  act.  It 
was  probably  the  intent  of  congress  to  allow  such  discriminations 
to  be  made  between  the  loyal  and  disloyal  in  the  insurrectionary 
States,  as  the  exigencies  of  the  government  would  from  time  to 
time  permit  Hence  the  power  lodged  in  the  president  by  the  terms 
of  the  proviso  to  the  fifth  section,  under  which  the  permit  in  this 
case  was  obtained;  also  the  terms  of  section  8,  as  to  remission  of 
forfeitures.  The  condition  of  quasi  enmity,  under  which  all  the 
inhabitants  of  Tennessee  were  placed  by  the  proclamation,  was  sub* 
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ject  therefore  to  those  exceptiooB,  as  to  districts  and  persons,  which 
the  president  might  make  from  time  to  time.  The  temporary  dis- 
qualification ooyering  all  its  inhabitants  is  remoyed  as  to  those  who 
have  special  exemptions  granted  to  them,  which  exemptions  are 
evidenced  by  license  duly  obtained.  Alienage  the  president  ooold 
not  remoye,  if  it  existed,  bat  the  legal  status  of  qtuisi  enmity  or 
hostility,  as  to  districts,  or  individuals  thereof,  he  is  especially  em- 
powered to  remove.  Hence,  the  simple  fact  that  the  claimants  are 
citizens  of  Tennessee  might,  in  the  absence  of  any  other  fact,  de- 
prive them  temporarily  of  the  right  to  sue,  or  appear  as  claimants 
here ;  but  when  the  other  fact  is  proved,  that  they  have  been  relieved 
of  that  temporary  disability,  their  persofia  statidi  injudico  must  be 
considered  as  fully  restored.  Such  is  the  rule  under  this  statute, 
and  such  is  also  the  rule,  as  will  be  shown,  in  analogous  cases  dur- 
ing foreign  wars." 

The  same  learned  judge,  in  the  case  of  United  States  v.  One  Hun» 
dred  and  Twenty-nine  Packcyes,  2  Am.  Law  Beg.  N.  S.  430,  says: 
In  short,  the  status  of  the  country,  as  to  peace  or  war,  is  legally 
determined  by  the  political,  and  not  the  judicial  department 
When  the  decision  is  made,  the  courts  are  concluded  thereby  and 
bound  to  apply  the  legal  rules  which  belong  to  that  condition. 
The  same  power  which  determines  the  existence  of  war  or  insur- 
rection must  also  decide  when  hostilities  have  ceased;  thatis^ 
when  peace  is  restored.  In  a  legal  sense,  the  state  of  war  or  of 
peace  is  not  a  question  in  pais  for  courts  to  determine.  It  is  a 
legal  fact  ascertainable  only  from  the  decision  of  the  political 
department.  Oelston  v.  ffoyt,  3  Wheat  246 ;  Tfie  United  States  v. 
Palmer,  id.  610;  Tlie  Divinia  Pastora,  4  id.  52;  The  Neustra 
Senora  de  la  Caridad,  id.  497;  The  Santissvma  Trinidad,  7  id. 
283;  Martin  Y.  Mott,  12  id.  19;  Rosey.  Himely,  4  Oranch,  241; 
Foster  v.  Neiison,  2  Pet  253 ;  Garcia  v.  Lee,  12  id.  511 ;  M^Elmoyk 
T.  Cohen,  13  id.  312 ;  Luther  v.  Borden,  7  How.  (TJ.  S.)  1 ;  Kennetl 
T.  Chambers,  14  id.  38 ;  Clirisfy  v.  Scott,  id.  282. 

*^  Under  the  act  of  July  i;  a,  the  president,  on  the  16th  of 
August,  1861,  proclaimed  Tennessee  in  a  state  of  insurrectioiL  The 
legal  status  thus  determined  mitst  remain  so  long  as  the  condition 
of  hostility  continues.  He  has  never  made  a  counter  proclamation, 
nor  has  peace  been  officially  announced.  As  a  legal  condition,  that 
statrjs  is  independent  of  actual  daily  strife  in  arms.  A  legal  condi- 
tion of  hostilities  may  exist  between  this  and  a  foreign  nation  long 
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ttfter  the  last  battle  has  been  fought  betweei^  the  opposing  armies 
That  condition  ceases  when  peace  is  concluded  through  competent 
authority,  not  before.'' 

The  circuit  court  of  the  United  States  for  the  district  of  Oon« 
necticuty  in  case  of  Sammea  y.  The  Fire  In8.  Co^  4  Am.  Law  Beyiew» 
175,  says:  ''When  war  has  existed  between  the  United  States  and  a 
foreign  country,  its  termination  is  easily  ascertained  by  reference  to 
the  treaty  of  peace  which  follows  it,  and  which  is  consummated  by 
the  president,  acting  by  and  with  the  advice  of  two-thirds  of  the 
senate.  As  no  such  treaty  did,  or  could,  mark  the  close  of  this  civil 
war,  we  must  look  to  the  action  of  the  president  or  congress,  or 
both,  and  from  that  action  ascertain  when  the  war  ended,  and  when 
the  legal  consequences  which  flowed  from  it  ceased  to  act  in  any 
given  case." 

In  the  case  of  Jackson  Ins.  Co,  v.  Stewart^  in  the  circuit  court  of 
the  United  States  for  the  State  of  Maryland,  Giles,  J.,  says :  *'  It 
is  a  well-settled  principle,  that  contracts  made  before  war  are  only 
suspended  by  the  war,  whereas  contracts  made  during  the  war  are 
void.  This  principle  is  fully  recognized  by  the  supreme  court  in 
regard  to  our  late  civil  war. 

''  In  ancient  times  private  property  of  alien  enemies,  and  debts 
of  every  kind,  were  confiscated  to  the  State.  Happily  all  this  has 
been  changed  in  modem  times,  and  now,  while  contracts  made 
during  war  between  alien  enemies  are  absolutely  void,  being  against 
public  policy,  private  interests  are  protected,  and  bona  fide  contracts 
made  before  the  breaking  out  of  a  war  are  suspended  during  its 
existence,  but  revive  at  its  termination.  To  the  honor  of  the  United 
States  and  Great  Britain,  be  it  said  that  these  rights  have  always 
been  respected  by  them. 

''  It  has  been  repeatedly  decided,  by  both  State  and  federal  courts, 
that  where,  by  a  legislative  enactment,  parties  are  prevented  from 
prosecuting  their  claims,  the  interval  during  which  such  prevention 
lasts  is  not  to  be  counted  as  part  of  the  time  allowed  by  the  statute 
of  limitations.  Now,  the  power  to  make  war  and  peace  is,  by  the 
constitution  of  the  United  States,  delegated  exclusively  to  the 
federal  government ;  and  as  during  the  war  the  plaintiff,  being  a 
corporation  of  the  State  of  Tennessee,  had  no  right  to  bring  suit 
against  the  defendant,  who  was  a  dtiasen  of  Maryland,  the  Mary 
land  statute  of  limitations  was  suspended  during  such  period. 

^  The  general  rule  unquestionably  is,  that  where  the  statute  of 
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limitations  has  once  begun  to  run,  no  subsequent  disability  will 
arrest  it  But  we  have  already  seen  that  a  l^islative  enactment 
suspends  the  running  of  the  statute,  and  the  same  result  follows 
from  the  declaration  of  war  by  the  supreme  power  of  the  land. 

"  For  it  is  a  well-recognized  principle  of  the  law  of  nations,  that 
tue  right  of  a  creditor  to  sue  for  the  recovery  of  his  debt  is  not 
extinguished  by  the  war;  it  is  only  suspended  during  the  war,  and 
reyives  in  full  force  on  the  I'estyoration  of  peace.  A  war  then  cer- 
tainly existed  between  Tennessee  and  the  federal  government,  from 
the  president's  proclamation  of  August  16,  1861,  and  although  a 
civil  war,  yei^  according  to  the  decision  of  the  supreme  court  in  the 
Prize  Gases,  it  carried  with  it  all  the  consequences  and  disabilities 
of  a  public  war,  one  of  which  (as  we  have  seen)  was  the  suspension 
.  f  the  right  to  sue  during  the  war.  It  follows,  therefore,  t^at  the 
plaintiff  in  this  case  could  have  instituted  no  proceedings  in  thia 
court  until  peace  was  proclaimed  by  the  president's  proclamation  of 
June  13, 1865. 

-This  suspension  being  by  the  exercise  of  the  paramount 
authority  of  the  government,  cannot  be  held  to  work  a  forfeitoie 
of  a  plaintiff's  cause  of  action ;  but  that  his  right  to  sue,  suspended 
by  the  war,  revived  when  it  ceased.  And  as  it  has  not  been  three 
years  from  the  maturity  of  the  cause  of  action  to  the  commence* 
ment  of  the  war,  and  from  the  termination  of  the  war  to  the  com- 
mencement of  this  suit,  the  suit  is  not  barred  by  limitation,  and  the 
demurrer  is  therefore  overruled.'' 

In  Brown  v.  Hiai,  in  the  circuit  court  of  United  States,  district 
of  Kansas,  reported  in  American  Law  Times  tor  March*  1871,  which 
was  an  action  brought  by  a  person  who  was  a  citizen  of  Virj^ia 
during  the  war,  against  a  person  who  was  a  citizen,  during  said 
time,  of  Kansas,  the  defendant  pleaded  the  statute  of  limitations,  to 
which  the  plaintiff  replied  the  existence  of  war. 

DiLLOir,  0.  J.,  says:  "  In  arriving  at  this  condoaion,  viz.,  that 
unlicensed  intercourse  during  the  war  was  unlawful,  and  that  pre- 
existing contracts  are  only  suspended  by  it,  the  supreme  court  haa 
firequently  had  occasion  to  refer  to  the  legislation  of  congress,  and 
particularly  to  the  important  act  of  July  13,  1861,  the  essential 
prohibitions  of  which  continued  in  force  during  the  whole  period 
of  the  rebellion. 

^  It  is  important  to  notice  with  care  the  provisions  of  the  fifth 
section  of  this  statute  (12  Stat  at  Large,  225,  257). 
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''It  authorizes  the  president  to  proclaim  and  declare,  inhabit- 
ants *  of  certain  States  or  any  sectioh  or  part  thereof,  to  be  in  a  state 
of  insurrection  against  the  United  States,  and  thereupon  all  com- 
mercial intercourse,  by  and  between  the  same,  and  the  citizens 
thereof  and  the  citizens  of  the  rest  of  the  United  States,  shall  cease 
and  be  unlawful  so  long  as  such  condition  of  hostility  shall  con- 
tinue ;  and  all  goods,  etc.,  coming  from  said  State  or  section  into 
the  other  parts  of  the  United  States  and  all  proceedings  to  such 
States  or  Si  ction  by  land  or  water,  shall,  together  with  the  yessel  or 
vehicle  conveying  persons  to  or  from  such  State  or  section,  be  for- 
feited to  the  United  States. 

^  Then  follows  a  provision  authorizing  the  president,  in  his  dia- 
cretion  and  for  the  public  interest,  to  permit  intercourse  under  r^* 
ulations  to  be  prescribed  by  the  secretary  of  the  treasury. 

^'  The  statute  is  a  valid  exercise  of  legislative  power,  for  the  oon« 
gress  of  the  United  States  was  not,  by  the  rebellion,  deprived  of  the 
power  to  legislate  in  this  manner  with  a  view  to  its  suppression. 

^  Its  prohibition  of  intercourse  is  as  broad  as  the  prohibition  of  the 
law  of  nations  in  the  case  of  a  war  between  independent  Statest 
By  recurring  to  the  act,  it  will  be  seen  to  extend  to  'all'  unlicensed 
'  commercial  intercourse.' 

''  It  admits  of  no  exceptions  as  to  persons,  for  it  prohibits  inter- 
course not  simply  between  citizens  of  the  insurrectionary  States  who 
were  in  fact  disloyal,  and  citizens  of  loyal  States,  but  it  makes 
unlawful  all  unlicensed  intercourse  between  all  citizens  of  the  States 
of  hostile  sections.  All  goods  are  prohibited  to  come  from  the 
insurrectionary  sections  into  the  other  parts  of  the  United  States, 
and  all  goods  are  prohibited  likewise  from  being  sent  from  loyal  to 
disloyal  States.  Vessels  and  vehicles  are  prohibited  from  convey- 
ing persons  to  or  from  the  respective  States  or  sections. 

'^  It  18  obvious  that  this  act  contemplates  a  condition  of  entire 
non-intercourse  of  a  pacific  character  between  the  two  opposing 
sections,  except  such  as  should  be  authorized  by  the  president '  for 
the  public  interest' 

"  What  is  the  necessary  effect  and  consequence  of  this  condition? 
It  is  the  same  as  when  a  war  existed  between  independent  nationa 
All  existing  contracts  between  citizens  of  the  different  sections  are 
suspended;  this  from  necessity,  because  the  act  forbids  all  inter* 
course,  and  intercourse  is  essential  in  order  to  falfill,  or  perform,  or 
e  iforce  contracts.    The  courts  of  the  one  section  are  shut,  by  thi 
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act  of  congress,  to  the  people  of  the  other,  for  citisens  of  the  insnr- 
reotionary  States  are  forbidden  to  come  into  the  other  States,  or  hold 
any  intercourse  with  their  people,  and  without  this,  suits  cannot  be 
instituted  or  carried  on,  and  the  same  is  true  as  to  oiti2sens  of  the 
loyal  States. 

^  It  is  manifest  from  the  foregoing  that  the  complainant,  was  he 
f.ver  so  loyally  disposed  toward  the  Union,  had,  by  reason  of  hii 
domicile  in  a  State  declared  to  be  in  insurrection,  no  right  to  insti- 
tute or  maintain,  during  the  war,  a  suit  in  the  courts  of  the  United 
States  or  of  Kansas  for  the  recovery  of  his  debt  against  the  respond- 
ent  In  a  proceeding  of  this  nature  the  courts  cannot,  under  the 
act  of  July  13,  1861,  inquire  whether  the  particular  plaintiff  was 
loyal  to  the  Union  or  aided  the  rebellion ;  for  if  he  was  a  citizen  of 
a  rebellious  State  he  is  regarded  as  an  enemy  irrespective  of  his  per- 
sonal sentiments,  sympathy  or  acts.  Mrs.  Alexander's  Ooiion,  2 
Wall.  404 ;  The  Venus,  8  Cranch,  253 ;  The  hidian  Cliief,  3  G.  Bob. 
Adm.  12 ;  The  Friendschafty  4  Wheat  105.  We  may  observe  that 
it  has  been  accordingly  held  by  courts  and  judges  of  great  respec- 
tability, that  citizens  of  rebellious  States  could  not,  during  the  recent 
war,  maintain  suits  in  the  courts  of  the  other  portions  of  the  United 
States.'' 

In  the  case  of  Ghapelle  v.  Olneyy  supra,  the  court  say:  ^^From  and 
after  the  date  of  August  16,  1861,  all  commercial  intercourse  was 
prohibited  between  the  inhabitants  of  Arkansas  and  the  i)eople  of 
thn  United  States,  and  the  transportation  and  removal  of  property 
to  or  from  Arkansas  and  other  parts  of  the  United  States,  not 
declared  to  be  in  a  state  of  insurrection,  was  punishable  by  forfeit- 
ure thereof.  For  the  time  being,  the  plaintiff  was  a  citizen  or 
inhabitant  of  a  country  at  war  with  the  United  States,  and  therefore 
could  not  maintain  an  action  in  the  courts  within  this  State,  against 
the  defendant  to  secure  this  money.  1  Kent's  Oom.  66.  The  plain- 
tiff's remedy  was  suspended  until  the  cessation  of  hostilities  and  the 
restoration  of  peace  and  lawful  intercourse  between  the  people  of 
the  two  countries.  1  Kenf  s  Com.  68. 

'^  The  next  question  to  be  considered  is,  when  did  this  state  of 
insurrection  or  hostilities  cease?  Without  stopping  to  consider 
whether  the  president  has  any  power  to  declare  the  beginning  or 
eading  of  an  insurrection,  except  in  pursuance  of  legislative 
autuority,  and  conceding  that  all  power  over  questions  of  war  and 
peace,  domestic  or  foreign,  ia  vested  by  the  constitution  in  congress 
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ezoept  that  vested  in  the  treaty-making  power,  I  am  of  the  opinion 
that  the  authority  conferred  upon  the  executive  by  the  act  of  July 
13, 1861,  to  declare  Arkansas  in  a  state  of  insurrection,  impliedly 
authorized  him,  if  the  state  of  things  amounting  to  such  insurrec- 
tion should  cease  or  change,  to  then  declare  it  at  an  end,  unless  in 
the  mean  time  congress  had  otherwise  provided.  Assuming  that 
the  insurrection  as  to  Arkansas  was  at  an  end  from  and  after  the 
proclamation  in  April  2,  1866,  the  remedy  of  the  plaintiff,  the 
right  to  sue  defendant  for  his  money,  was  suspended  for  four  years, 
seven  months  and  sixteen  days.  Deducting  this  period  from  the 
time  between  the  accruing  of  the  right  of  action  and  the  commence- 
ment of  this  action,  leaves  five  years,  one  month,  and  one  day,  a 
period  of  eleven  months  and  twenty-nine  days  less  than  that  allowed 
by  law  within  which  to  begin  the  action.  This  view  of  the  matter 
is  the  most  favorable  one  that  can  be  taken  for  the  defendant,  for 
there  is  no  ground  upon  which  the  court  can  assume  that  the  insur- 
rection, including  the  prohibition  of  intercourse  between  the  people 
of  the  United  States  and  Arkansas  terminated  at  an  earlier  date. 
Actual  war,  the  marching  of  hostile  forces,  and  the  conflict  of 
opposing  armies  in  battle,  may  have  ceased  sooner,  but  this  procla* 
mation  is  the  earliest  act  of  the  government  to  which  the  attention 
of  the  court  has  been  called,  which  purports  or  has  the  effect  to 
relieve  the  inhabitants  of  Arkansas  from  the  status  of  insurrection 
and  consequent  non-intercourse,  in  which  they  were  placed  by  the 
proclamation  of  August  16,  1861.'^ 

The  United  States  circuit  court  for  the  district  of  Connecticut,  in 
the  case  supra,  say :  ^'  I  have  already  shown  that  by  the  rules  of 
public  law  universally  recognized  among  civilized  nations,  as  well  as 
by  the  decisions  of  our  own  courts,  the  existence  of  this  war  sub* 
pended  all  contracts  between  the  citizens  of  the  respective  belliger* 
ents  entered  into  before  it  commenced.  It  rendered,  for  the  time 
being,  all  commercial  intercourse  between  the  citizens  of  the  two 
sections  unlawful,  and  converted  them  into  enemies.  But  in  addi* 
tion  to  this,  congress  passed  an  act  July  13, 1861,  authorizing  the 
president,  in  certain  cases,  by  proclamation,  to  declare  the  inhabit- 
ants of  a  State  in  insurrection  against  the  United  States,  whereupon 
all  commercial  intercourse  by  and  between  the  same  and  the  citizens 
thereof,  and  the  citizens  of  the  rest  of  the  United  States,  should 
become  unlawfuL  In  pursuance  of  this  statute,  the  president,  op 
the  16th  of  August,  1861,  issued  his  proclamation  declaring  the 
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inliabitaiitB  of  certain  States,  including  Mississippiy  in  insurrection 
against  the  United  States.  By  force  of  this  proclamation^  then,  and 
the  statute  authorizing  it,  as  well  as  by  the  force  of  the  legal  effect 
of  the  war  then  existing,  all  pre-existing  contracts  between  the  peo- 
ple of  the  respective  belligerents,  including  the  right  to  enforce  them 
by  judicial  proceedings,  were  thenceforth  suspended.^ 

Again,  the  court  say:  ''  It  follows  firom  these  principles  that  the 
contract  upon  which  this  suit  is  founded,  though  suspended  during 
the  war,  while  intercourse  between  the  citizens  of  the  belligerent 
sections  was  unlawful,  reviyed  on  the  Idth  of  June,  1865,  and  from 
that  date  was  in  full  force.  From  that  time  there  has  been  no  legal 
obstacle  to  its  enforcement." 

We  have  heretofore  shown  that  the  supreme  court  of  the  United 
States  has  decided  that  peace  was  not  restored  until  the  20tii  of 
August,  1866,  and,  consequently,  that  that  is  to  be  regarded  by  tiie 
oourts  as  the  time  when  the  statute  of  limitations  would  com- 
mence to  run  upon  debts  that  were  created  prior  to,  and  were  sus- 
pended by,  the  war,  instead  of  the  13th  of  June,  1865,  as  fixed  by 
the  court  in  i;he  Oonnecticut  case. 

In  the  case  of  TeaMS  t.  WhUe,  7  WalL  726,  the  supreme  court  of 
the  United  States  held  that  the  State  of  Texas  continued  to  be  a 
State,  and  a  State  of  the  Union,  during  the  continuance  of  the  war. 
After  having  established  that  proposition,  0ha8E,  G.  J.,  proceeded 
to  consider  the  relation  that  the  State  and  its  people  sustained  to 
the  United  States.  He  says:  ''And  it  is  by  no  means  a  logical 
conclusion,  from  the  premises  which  we  have  endeavored  to  estab- 
lish, that  the  governmental  relations  of  Texas  to  the  Union  re- 
mained unaltered.  Obligations  often  remain  unimpaired,  while 
relations  are  changed.  The  obligations  of  allegiance  to  the  State, 
and  of  obedience  to  her  laws,  subject  to  the  constitution  of  the 
United  States,  are  binding  upon  all  citizens,  whether  faithful  or 
unfaithful  to  them ;  but  the  relations  which  subsist  while  these 
obligations  are  performed  are  essentially  different  from  those  which 
arise  when  they  are  disregarded  and  set  at  naught  And  the  same 
must  necessarily  be  true  of  the  obligations  and  relations  of  States 
and  citizens  to  the  Union.  No  one  has  been  bold  enough  to  con- 
tend that,  while  Texas  was  controlled  by  a  government  hostile  to 
the  United  States,  and  in  affiliation  with  a  hostile  confederation, 
waging  war  uix>n  the  United  States,  senators  chosen  by  her  legis- 
latuDd,  or  representatives  elected  by  her  citizens,  were  entitled  to 


MAY  TEBM,  1871.  671 


Perkiiii  T.  BogezB. 


feats  in  congress ;  or  that  any  snit^  instituted  in  her  name,  could 
be  entertained  in  this  court  All  admit,  that  during  this  conditioD 
of  civil  war,  the  rights  of  the  State  as  a  member,  and  of  her  people 
as  citizens  of  the  Union,  were  suspended.  The  government  and 
the  citizens  of  the  State,  refusing  to  recognize  their  constitutional 
obligations,  assumed  the  character  of  enemies,  and  incurred  the 
consequences  of  rebellion/' 

Chase,  G.  J.,  in  the  case  of  TTioringfan  v.  Smith,  4  Am.  Law 
Bep.  380,  says:  '^  We  have  already  seen  that  the  people  of  the  insur- 
gent States,  under  the  confederate  goyemment,  were,  in  legal  con- 
templation, substantially  in  the  same  condition  as  inhabitants  of 
districts  of  a  country  occupied  and  controlled  by  an  invading  bellig- 
erent  The  rules  which  would  apply  in  the  former  case  would 
apply  in  the  latter,  and,  as  in  the  former  case  the  people  must  be 
regarded  as  subject  to  a  foreign  power,  and  contracts  among  them 
be  interpreted  and  enforced  with  reference  to  laws  imposed  by 
the  conqueror,  so  in  the  latter  case  the  inhabitants  must  be  re- 
garded as  under  the  authority  of  the  insurgent  belligerent  power, 
actually  established  as  the  government  of  the  country,  and  contracts 
made  with  them  must  be  interpreted  and  enforced  with  reference 
to  the  condition  of  things  created  by  the  acts  of  the  governing 
power.  "^ 

The  contract  sued  on  in  the  above  case  was  made  between  parties 
redding  within  the  so-called  Confederate  States,  and  during  the 
war.  The  question  in  the  case  was,  whether  such  a  contract  could 
be  enforced  at  all  in  the  courts  of  the  United  States,  and  the 
supreme  court  held  that  it  could  be  enforced,  for  the  reason  that 
the  ^inhabitants  must  be  regarded  as  under  the  insurgent  beUig- 
erent  power  actually  established  as  the  government  of  the  conn- 
try."  If  this  was  the  condition  of  the  inhabitants  of  the  insurgent 
States,  they  could  have  no  personal  standing  in  our  courts. 

We  will  refer  to  but  one  more  decision  of  the  supreme  court  of 
the  United  States,  and  in  our  opinion  i;he  principles  therein  enun- 
ciated are  decisive  of  the  question  under  consideration.  It  is  the 
case  of  The  Orapeshoi,  9  WalL  129.  The  facts  upon  which  th€ 
decision  of  the  court  was  based  were  these:  Louisiana  became 
involved  in  the  rebellion,  and  the  courts  and  officers  of  the  United 
States  were  excluded  from  its  limits.  In  1862,  the  city  of  Ne^ 
Orleans  was  occupied  and  controlled  by  the  forces  of  the  Unite* 
States,  by  which  the  national  authority  had  been  re-established  iH 
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ihe  State,  though  still  liable  to  be  overthrown  by  the  yioissitudes 
of  war.  On  the  20th  of  October,  1862,  the  president,  by  proc- 
lamation, instituted  a  provisional  court  for  the  State.  Upon  the 
restoration  of  civil  authority  in  the  State,  the  provisional  court, 
limited  in  duration,  accbi*ding  to  the  terms  of  the  proclamation, 
by  that  event,  ceased  to  exist.  On  the  28th  of  July,  1866,  congress 
enacted  that  all  suits,  causes,  and  proceedings  in  the  provisional 
court,  proper  for  the  jurisdiction  of  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  should  be  transferred 
to  that  court,  and  heard  and  determined  therein ;  and  that  all  judg- 
ments, orders  and  decrees  of  the  provisional  court,  in  causes  trans- 
ferred  to  the  circuit  court,  should  at  once  become  the  orders,  judg* 
ments  and  decrees  of  that  court,  and  might  be  enforced,  pleaded, 
and  proved  accordingly. 

The  question  involved  in  this  case  was,  whether  the  establish- 
ment by  the  president  of  a  provisional  court  was  warranted  by  the 
constitution  ?  Upon  that  question.  Chase,  C.  J.,  speaking  for  the 
court,  says:  ^^  That  the  late  rebellion,  when  it  assumed  the  character 
of  civil  war,  was  attended  by  the  general  incidents  of  a  regular  war, 
has  been  so  frequently  declared  here,  that  nothing  further  need  be 
said  on  that  point 

'^  The  object  of  the  national  government,  indeed,  was  neither  con* 
quest  nor  subjugation,  but  the  overthrow  of  the  insurgent  organiza- 
tion, the  suppression  of  insurrection,  and  the  re-establishment  of 
legitimate  authority.  But  in  the  attainment  of  these  ends,  through 
military  force,  it  became  the  duty  of  the  national  government,  where- 
ever  the  insurgent  power  was  overthrown,  and  the  territory  which 
had  been  dominated  by  it  was  occupied  by  the  national  forces,  to 
provide,  as  far  as  possible,  so  long  as  the  war  continued,  for  the 
security  of  persons  and  property,  and  for  the  administration  of 
justice. 

'^The  duty  of  the  national  government,  in  this  respect,  was  no 
other  than  that  which  devolves  upon  the  government  of  a  regular 
belligerent,  occupying,  during  war.  the  territory  of  another  belliger- 
ent It  was  a  military  duty,  to  be  performed  by  the  president  as 
commander-in-chief,  intrusted  as  such  with  the  direction  of  the 
military  force  by  which  the  occupation  was  held. 

*^  What  that  duty  is,  when  the  territory  occupied  by  the  national 
forces  is  foreign  territory,  has  been  declared  by  this  court  in  several 
cases  arising  from  such  occupation  during  the  late  war  with  Mexico* 
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In  the  case  of  Leii$nxdorfer  y.  Webby  20  Hew.  176>  the  authority  of 
ihe  officer  holding  possession  for  the  United  States  to  establish  a 
proTincial  government  was  sustained ;  and  the  reasons  by  which 
that  judgment  was  supported  apply  directly  to  the  establishment  of 
the  provisional  court  in  Louisiana^  The  cases  of  2!ecker  v.  Mo'iU^ 
gamery,  13  id.  498,  and  18  id.  110,  and  Otom  v.  Barrison,  16  id.  164, 
may  also  be  cited  in  illustration  of  the  principles  applicable  to 
military  occupation. 

**  We  have  no  doubt  that  the  provisional  court  of  Louisiana  was 
properly  established^  by  the  president^  in  the  exercise  of  his  consti- 
tutionid  authority  during  war ;  or  that  congress  had  power,  upon 
the  close  of  the  war,  and  the  dissolution  of  the  provisional  court,  to 
provide  for  the  transfer  of  cases  pending  in  that  court,  and  of  its 
judgments  and  decrees,  to  the  proper  courts  of  the  United  States.'' 

It  has  been  claimed  that  the  establishment  of  the  provisional 
court  was  conclusive  evidence  that  civil  authority  had  been  restored, 
and  that  this  restored  the  plaintiff  to  all  the  rights  and  privileges  of 
a  citizen  of  the  United  States ;  but  an  examination  of  the  above 
decision  will  conclusively  demonstrate  that  this  position  is  wholly 
unfounded.  By  the  proclamation,  the  court  was  only  to  exist  during 
the  continuance  of  the  war.  The  court  say,  that  it  was  the  duty  of 
the  government  as  far  as  possible  to  provide  for  '^  the  security  of  per- 
sons, and  property  and  Ibr  the  administration  of  justice  so  long  as 
the  war  continued.'^  The  constitutionality  of  the  court  was  sus- 
tained, not  on  the  ground  that  the  war  had  ceased,  that  peace  had 
been  restored,  that  civil  authority  and  the  courts  had  b^en  re-estab- 
lished, and  that  the  citizens  of  that  State  had  ceased  to  be  enemies 
of  the  United  States  and  the  inhabitants  of  the  adhering  States,  but 
upon  the  ground  that  it  was  a  military  duty,  to  be  performed  by  *^  a 
regular  belligerent  occupying,  during  war,  the  territory  of  another 
belligerent''  The  court  expressly  say,  that  ^  the  duty  of  the  national 
government,  in  this  respect,  was  no  other  than  that  which  devolves 
upon  the  government  of  a  regular  belligerent  occupying,  during  war, 
the  territory  of  another  belligerent  It  was  a  military  duty  to  be 
performed  by  the  president  as  commander-in-chief,  and  intrusted  as 
such  with  the  direction  of  the  military  force  by  which  the  occupa- 
tion was  held." 

In  another  part  of  opinion  it  is  said :  ^^  We  have  no  doubt  that  the 
provisional  court  of  Louisiana  was  properly  established  by  the 
president  in  the  exercise  of  his  constitutional  authority  during  war.'' 
Vol..  IX.  — 86 
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The  ezifltence  of  war,  of  belligerent  rights  and  oonatitntionid 
authority  of  the  president  daring  war,  are  the  grounds  upon  which 
the  provisional  court  was  sustained  and  upheld.  If  this  be  tme^ 
how  can  it  be  maintained  that  the  war  had  ceased  so  far  as  New 
Orleans  was  concerned,  that  her  inhabitants  had  ceased  to  be 
enemies  and  had  been  restored  to  the  rights  and  privileges  of  citizens 
of  the  United  States  as  they  existed  prior  and  subsequent  to  the 
war  P  The  position  is  wholly  untenable,  and  cannot  be  sustained 
either  on  principle  or  by  authority. 

The  foregoing  authorities  clearly  establish  the  following  proposi- 
tions :  First.  That  the  war-making  power  is,  by  the  constitution, 
vested  in  congress,  and  that  the  president  has  no  power  to  declare 
war  or  conclude  peace,  except  as  he  may  be  empowered  by  congress. 
Second.  That  the  existence  of  war  and  the  restoration  of  peace  are 
to  be  determined  by  the  political  department  of  the  government^ 
and  that  such  determination  is  binding  and  conclusive  upon  the 
courts,  and  deprives  the  courts  of  the  power  of  hearing  proof  and 
determining  as  a  question  of  fact  either  that  war  exists  or  has 
ceased  to  exist  Third.  That  the  courts  will  take  judicial  notice  of 
the  existence  of  war  or  the  restoration  of  peace  when  proclaimed 
by  the  president.  Fourth.  That  the  late  rebellion  did  not  become  a 
civil  war,  and  was  not  governed  by  the  rules  of  war  until  the  16th 
of  August,  1861,  when  the  president  issued  his  proclamation  under 
and  in  pursuance  of  the  act  of  congress  of  July  13, 1861.  fifth. 
That  civil  war  is  governed  by  the  same  rules  as  a  foreign  war,  and 
that  the  legal  consequences  are  the  same.  Sixth.  That  the  proclama- 
tion of  the  president  placed  all  the  inhabitants  of  the  State  of 
Louisiana  in  a  state  of  insurrection,  made  them  the  enemies  of  the 
United  States  and  the  inhabitants  of  the  adhering  States,  and 
rendered  all  commercial  intercourse  unlawful,  except  such  as  might 
be  carried  on  under  and  by  virtue  of  a  special  license  and  permit  of 
the  president,  under  the  rules  and  regulations  prescribed  by  the 
secretary  of  the  treasury.  Seventh.  That  all  contracts  made  during 
the  war  by  belligerents,  and  not  licensed  and  permitted  by  the 
president^  were  absolutely  void.  Eighth.  That  contracts  made  prior 
to  the  war  were  suspended  during  the  existence  of  such  war ;  that 
the  remedy  upon  such  contracts  was  suspended  until  the  restoration 
of  peace,  when  the  debt  and  the  remedy  revived.  Nicth.  That  dur* 
ing  the  existence  of  the  war  an  inhabitant  of  a  State  in  rebellion 
had  no  right  to  institute  or  maintain  any  suit  in  any  conrl  in  the 
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adhering  States,  and  that,  oonseqnentlyy  the  statute  of  limitations 
did  not  ran  against  snch  person  daring  the  existence  of  the  war. 
Tenth.  That  the  only  legal  effect  of  the  occupation  of  the  city  of 
New  Orleans  was  to  authorize  the  president  to  exercise  the  discre- 
tionary power  vested  in  him  by  the  proviso  to  the  fifth  section  of  act 
of  congress  of  July  13, 1861 ;  that  by  said  act  of  congress  the  presi- 
dent was  authorized  to  license  and  permit  limited  commercial  inter- 
course ;  that  such  persons  as  had  a  license  and  permit  from  the 
president  might  lawfully  trade ;  that  such  license  and  permit  did 
not  confer  any  right  beyond  that  of  trading;  that  no  citizen  of  ~he 
State  of  Louisiana  had  the  lawful  right  to  carry  on  commercial 
intercourse  without  he  had  a  license  and  permit  from  the  president, 
issued  in  strict  conformity  to  the  rules  and  regulations  prescribed 
by  the  secretary  of  the  treasury;  that  such  occupation  did  not 
restore  peace  or  release  the  inhabitants  thereof  from  the  legal  con- 
sequences of  their  alienage  and  enmity,  or  give  them  a  personal 
stimding  in  our  courts.  Eleventh.  That  the  plaintiff,  being  an 
inhabitant  of  the  State  of  Louisiana  during  the  war,  was  the  enemy 
of  all  the  inhabitants  of  Indiana^  and  consequently  had  no  right 
daring  the  existence  of  the  war  to  institute  and  maintain  an  action 
on  the  contract  sued  on.  Twelfth.  That  while  the  courts  will  take 
judicial  notice  that  all  the  inhabitants  of  the  State  of  Louisiana 
were  in  insurrection,  they  will  not  take  judicial  notice  that  any  of 
such  inhabitants  maintained  a  loyal  adhesion  to  the  Union  and  con- 
stitution, or  that  any  part  of  said  State  was  occupied  and  controlled 
by  the  forces  of  the  United  States  engaged  in  the  dispersion  ox  the 
insurgents,  or  that  any  particular  person  had  a  license  or  permit 
from  the  president  to  carry  on  commercial  intercourse,  but  that  a 
party  relying  upon  such  facts  must  allege  and  prove  them.  Thir- 
teenth. That  while  actual  hostilities  ceased  in  April,  1865,  peace  with 
its  legal  consequences  was  not  restored  until  the  20th  of  August, 
1866,  when  the  president  issued  his  proclamacion  proclaiming  that 
peace  existed  throughout  the  land.  Fourteenth.  That  no  part  of  the 
account  sued  on  was  created  during  the  existence  of  civil  war,  and 
when  commercial  intercourse  was  unlawful.  Fifteenth.  That  the 
time  that  intervened  between  the  16th  of  August,  1861,  and  the 
20th  of  August,  1866,  is  not  to  be  included  in  determining  whether 
this  action  is  barred  by  the  statute  of  limitations,  and  that  exclud* 
ing  such  time  the  action  is  not  barred.  Sixteenth.  That  when  a 
statute  of  limitations  contains  no  exceptions,  and  it  appears  upon 
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the  face  of  the  oomplaint  that  the  action  is  barred,  the  question  can 
be  raised  by  demurrer,  but  where  there  are  exceptions,  the  statute 
must  be  pl^ed,  so  as  to  give  the  plaintiff  the  opportunity  of  reply- 
ing the  f^ts  that  will  bring  it  widiin-  the  exception.  Seyenteenth. 
The  coDclusions  that  we  have  reached  in  this  case  render  it  unneces- 
sary to  examine  the  question  of  whether  this  action  was  taken  out 
of  the  operation  of  the  statute  of  limitations  by  a  new  promise  or 
acknowledgment,  further  than  to  say  that  when  the  letter  relied  on 
was  written,  war  existed,  which  rendered  the  parties  enemies,  and 
made  all  contracts  entered  into  between  them  absolutely  yoid. 

The  judgment  is  qfirmed,  toith  costs* 

NoTB.— 8eeG0p0rtofiT.lfcirtfti,SAm.Bep.81O.  In  ttecaae  of  The  PraUetor^  12  W9XL 
100,  the  question  of  the  precise  period  of  time  to  be  deducted  for  the  Interruptloo  Id 
the  ruQDlDg  of  the  statute  of  limitation^  to  be  made  in  cousequenoe  of  the  oItII  war, 
was  much  considered.  An  examination  of  the  seyeral  proclamations  of  the  president* 
and  other  acts  of  the  political  department  of  the  government  was  had,  and,  as  a  result. 
It  was  found  that  different  periods  of  time  must  be  fixed  for  different  States.  It  wa» 
held  that  the  commencement  of  the  war  must  be  goyerned  by  the  president's  proda*- 
matlons  of  blockade,  of  which  there  were  two.  The  first,  dated  April  10, 1881,  embraced 
the  States  of  South  Carolina,  Qeorgla,  Alabama,  Florida,  Mississippi,  Louisiana  and 
Texas ;  and  the  second,  dated  April  27, 1861,  embraced  the  States  of  Virginia  and  North 
Carolina.  Bo  there  were  two  proclamations  declaring  that  the  war  had  closed ;  the 
first,  issued  April  2, 1886,  embraces  the  States  of  Virginia,  North  Oarollna,  South  Oaro- 
llna,  Georgia,  Florida,  Mississippi,  Tennessee,  Alabama,  Louisiana  and 'Arkansas;  and 
the  second.  Issued  on  the  20th  of  August,  1808,  embracing  the  State  of  Texas.  And  it 
was  held  that  these  dates  must  be  taken  as  the  commencement  and  dose  of  the  war, 
as  to  those  States  respectively,  in  the  question  of  the  time  to  be  deducted  for  the 
existence  of  that  war,  in  counting  time  under  the  statutes  of  limitation.  This  decision 
was  followed  by  the  United  States  supreme  court  in  Adger  ▼•  AMen,  Deo.  Tenn,  109 
(Dot  veported). — BMP. 


L0WBT9  appellant,  v.  How abd. 

(85Ind.l70.) 
GEMMfOfiM  of  land  qfUr  issue  ofaUachmeHL 

At  the  time  of  the  execntion  and  deliveiy  of  a  deed  oonTeying  real  eatata,  ttr 
a  Taluable  and  fiaffldent  oonBideration,  a  writ  of  attachment  againat  tlia 
propert J  of  the  grantor  had  iaaned  and  was  in  the  hands  of  the  aherifr,  of 
which  facts  the  grantee  was  ignorant,  bat  the  land  convejed  had  not  baea 
leyied  on  onderthe  writ.   HM,  that  the  deed  was  valid  and  not  fraiLdalent. 

This  action  was  brought  by  the  appellants  against  the  appellees,  to 
set  aside  a  deed  for  certain  real  estate  made  by  Howard  to  hisco-de 
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fendant  Joseph  Sigler,  and  which>  it  is  alleged^  was  made  by  the 
grantor,  and  reoeiyed  by  the  grantee,  to  cheats  hinder,  delay  and 
defraad  the  appellants  in  the  collection  of  a  debt  due  them  from 
Howard  and  others.  The  complaint  alleges  the  recovery  of  a  judg- 
ment by  the  plaintifls  against  Howard,  Andrew  J.  Sigler  and  Francis 
Sigler  in  the  common  pleas^  on  the  22d  day  of  May,  1866,  a  levy  on 
the  property  in  question,  by  virtue  of  an  execution  issued  on  that 
judgment,  and  an  ineffectual  offer  to  sell ;  that  the  land  will  not 
seU  on  account  of  a  previous  deed  therefor  having  been  made  by 
Howard  to  Joseph  Sigler,  which  it  prays  to  have  declared  void  and 
•et  aside. 

There  was  an  answer  by  general  denial ;  trial  by  the  court ;  finding 
for  the  defendants ;  motion  for  a  new  trial  overruled ;  and  judgment 
on  the  finding. 


•  &  BeOenger,  for  appellants. 
/•  Davis,  K  B.  Ooody,  Koantz  and  /.  A.  Harrison,  for  appeUeeii 

DowifBT,  0.  J.  [after  stating  the  facts.]  The  only  question  in  the 
relates  to  the  refusal  of  the  court  to  grant  a  new  trial,  and  this 
involves  the  sufficiency  of  the  evidence  to  sustain  the  finding  of  the 
court 

Howard  was  a  member  of  the  firm  of  Howard,  Sigler  &  Ca 
Joseph  Sigler  was  not  a  member  of  the  firm,  but  was  their  security 
for  some  $2,500. 

When  the  plaintiffs  sued  the  firm  of  Howard,  Sigler  &  Oa,  they 
took  out  an  attachment,  but  never  had  it  levied,  and  it  was  eventually 
dismissed.  They  had  been  negotiating  with  Howard  for  the  pur- 
chase of  the  property  in  question  in  payment  of  their  claims  against 
the  firm.  During  the  pendency  of  these  negotiations,  the  nature  of 
which  was  unknown  to  Joseph  Sigler,  and  while  the  attachment 
was  out,  April  17, 1866,  the  land  was  conveyed  by  Howard  to  Joseph 
Sigler,  on  account  of  his  liability  as  security  for  the  said  firm,  he 
agreeing  to  pay  the  debt  for  which  he  was  liable,  and  certain  other 
debts  of  the  firm,  amounting  in  all  to  $5,500,  the  value  of  the  land. 

Joseph  Sigler  knew  that  the  firm  of  Howard,  Sigler  &  Go.  was 
embarrassed  when  he  took  the  deed,  and  his  purpose  was  to  save 
himself  from  losing  the  amount  for  which  he  was  security. 

The  attachment  became  a  lien  on  the  property  from  the  time  when 
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it  was  deliyered  to  the  sheriff,  which  was  on  the  17th  day  of  April, 
1866.  3  a  ft  H.  142,  §  165.  Had  the  plaintiffs  followed  np  the 
proceeding  in  attachment,  by  haying  the  writ  leyied,  and  having  ;in 
order,  in  connection  with  their  judgment,  for  the  sale  of  the  attached 
property,  they  might  then  have  reaped  the  fruits  of  their  acquired 
lien ;  but  instead  of  doing  this,  they  abandoned  their  lien,  by 
ordering  the  sheriff  not  to  levy  the  attachment,  and  by  dismissing 
it  Under  these  circumstances,  we  do  not  see  how  the  fact  that  an 
attachment  was  in  the  hands  of  the  sheriff,  can  affect  the  defendant 
Sigler,  unless  it  might  show  that  he  took  the  deed  in  bad  faith.  But 
this  cannot  be,  because  it  does  not  appear  that  he  knew,  when  he 
took  his  deed,  that  the  attachment  had  been  issued.  He  testifies 
that  he  knew  that  the  plaintiffs  were  trying  to  secure  their  claim^ 
but  did  not  know  how  they  were  attempting  to  do  so.  When  the 
deed  was  signed  and  acknowledged,  the  exact  amount  of  the  debts 
which  the  grantee  was  to  pay  was  not  known  to  the  grantor,  and 
that  amount  was  inserted  when  the  deed  was  deliyered  on  the  next 
day.  As  there  was  in  reality  a  yaluable  and  sufficient  consideration 
it  was  immaterial  whether  the  amount  of  it  was  specified  in  the 
deed  or  not  Heavilon  y.  Heavilony  29  Ind.  509.  Between  the  par- 
ties, the  deed  was  yalid  without  any  consideration.  Jtandatt  y.  Ohent, 
19  Ind.  271.  But  in  this  case,  the  nature  and  amount  of  the  con- 
sideration are  im})ortant,  with  reference  to  the  bona  fides  of  the 
transaction. 

The  fact  that  a  suit  is  pending  against  a  party  does  not  preyent  him 
from  conyeying  his  land,  if  it  be  done  in  good  faith.  McMahon  y. 
Marrisofiy  16  Ind.  172.  But  it  is  otherwise  if  it  be  in  bad  faith, 
although  a  full  consideration  be  paid.    Rogers  y.  Evans^  3  Ind.  574 

A  person  iu  embarrassed  circumstances,  but  capable  of  contract- 
ing, may  sell  his  property  for  the  purpose  of  discharging  his  debts^ 
for  such  consideration  as  he  may  agree  to  accept,  and  if  there  be 
nothing  illegal  in  the  transaction,  it  will  stand  as  against  his  credit* 
ors.    Hobbs  y.  Bancroft^  4  Ind.  388 ;  Frank  y.  Peters^  9  id.  343. 

We  regard  this  as  a  case  where  one  creditor  has,  by  superior  dili- 
gence, tact  or  persistence,  secured  a  preference  oyer  another.  We 
find  no  eyidence,  as  against  Joseph  Sigler,  of  any  secret  trust  or  of 
any  fraud.  The  court  haying  decided  the  case  in  fayor  of  the 
validity  of  the  deed,  we  cannot  say  that  an  error  was  committed 
Bee  UtewaH  y.  English^  6  Ind.  176,  a  case  much  like  this. 

1%$  judgment  is  affirmed^ 
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BatB,  appellants^  y.  BiOKXiBi 

(aBIiid.l8L) 
Deedflram  knudand  to  w^k, 

A  ■uvtM  nun  ezaeated  and  deliyered  a  deed  of  real  estate  dliecUj  to 
hUi  wile*  without  the  Intervention  of  tmeteee,  for  a  nominal  ooneideration, 
and  it  appeared  that  the  rights  of  erediton  were  not  interfered  with  bj  the 
eonvejance  in  qneetion.  Held,  that  the  deed»  though  void  at  law»  wonld  be 
sustained  in  eqoitj. 

Thib  action  is  founded  on  two  written  instruments:  1.  A  deed 
of  oonreyanoe  of  the  real  estate  in  controversy;  and  2.  A  will 
subsequently  made  by  the  grantor  in  the  deed.  The  material  facts 
charged  in  the  complaint  are  these :  That  Olement  O.  Rickets,  being 
the  absolute  owner  in  fee  of  the  premises  described  in  the  com- 
plaint, on  the  12th  day  of  January,  1856,  by  a  general  warranty 
deed,  conveyed  the  said  premises,  in  fee,  directly  to  Mary  Rickets, 
who  was  then  his  wife ;  that  the  said  Rickets  on  the  8th  day  of 
May,  1856,  made  his  last  will  and  testament,  and  that  on  the  17th 
of  the  same  month,  he  added  a  codicil  thereto;  that  by  the  said 
will  he  bequeathec[  to  his  wife  certain  personal  property  therein  de* 
scribed,  and  an  annuity  of  $365,  payable  semi-annually,  and 
directed  that  the  sum  of  $6,083.30  should  be  invested  by  his  execu- 
tor for  the  purpose  of  raising  such  legacy ;  that  in  the  event  the 
said  annuity  should  prove  insufficient  for  the  comfortable  mainte- 
nance of  his  wife  during  sickness  or  ill  health,  his  executor  was 
directed  and  authorized  to  invest  such  other  sum  as,  in  his  discre- 
tion, should  be  necessary  for  that  purpose,  and  to  pay  her  the  inter- 
est of  such  sum  whenever,  in  his  discretion,  her  necessities  might 
require  it;  that  by  the  codicil  to  the  said  will,  the  executor  was 
directed  to  pay  his  widow,  as  soon  after  his  decease  as  should  be 
oonyenien  the  fhrther  additional  sum  of  $1,000,  with  interest 
then  on  fh>m  the  date  of  his  death  to  the  time  of  the  payment, 
which  money  was  to  be  used  by  her  in  purchasing  for  herself  a 
private  residence;  that  the  said  will,  after  making  certain  specific 
legacies  to  his  brothers  and  sisters,  contained  the  following  clauscr 
namely:  '^ Fifth.  I  give  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  real,  personal  and  mixed,  to  be  equally 
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divided  between  my  brothers  and  sisters,  or  their  heirs,  except 
J^etitia;  that  is  to  say,  the  said  residue  is  to  be  divided  into  eight 
equal  parts,  and  one  part  thereof  I  give  and  bequeath  unto  the 
children  of  my  deceased  sister,  Sarah  Oourtright ; "  then  follow  the 
names  of  seven  of  his  brothers  and  sisters,  to  whom  or  to  whose 
heirs  where  they  are  dead,  he  gives  and  bequeaths  one  equal  eighth 
part  of  the  residue  of  his  estate,  in  the  same  language  in  which  he 
gives  and  bequeaths  to  the  children  of  his  deceased  sister  Sarah,  except 
as  to  the  names ;  that  by  the  sixth  clause  of  his  will  he  authorized 
and  empowered  his  executor  to  sign,  seal,  execute  and  acknowledge 
all  such  deeds  of  conveyance  as  might  be  necessary  to  the  granting 
and  conveyance  to  the  purchaser  or  purchasers  of  all  such  lands  as 
he  might  contract  for  the  side  of  in  his  life-time ;  that  it  was  further 
provided  by  the  said  will  that,  upon  the  death  of  the  said  Mary 
Rickets,  the  sums  which  he  had  directed  to  be  invested  to  raise  the 
legacies  for  her  should  be  divided  in  the  same  manner,  and  paid  as 
is  directed  in  the  fifth  clause  of  his  will,  in  which  he  had  disposed  of 
the  residue  of  his  estate;  that  the  said  Clement  O.  Bickets  departed 
this  life  on  the  22d  day  of  March,  1858,  in  Columbia  county,  Penn- 
sylvania, leaving  surviving  him  the  said  Mary  Bickets,  as  his  widow, 
but  leaving  no  child,  father  or  mother  him  surviving ;  that  the  deed 
of  conveyance  from  the  said  Bickets  to  his  wife  Mary,  was  recorded 
in  the  recorder's  office  of  Howard  county,  in  the  State  of  Indiana, 
where  the  lands  conveyed  are  situated,  on  the  12th  day  of  May 
1858 ;  that  the  said  deed  was  executed  in  Columbia  county,  in  the 
State  of  Pennsylvania,  and  the  consideration  expressed  therein  was 
the  sum  of  $1 ;  that  the  said  Mary  Bickets  has,  from  the  date  of  the 
said  deed  of  conveyance,  had  and  held  the  same,  and  that  since 
the  death  of  the  said  testator  she  has  exercised  and  still  exercises 
absolute  control  of  the  said  premises,  and  pretends  and  claims  to  be 
the  absolute  owner  thereof;  that  the  plaintiffs  are  the  brothers  and 
sisters,  and  the  descendants  of  such  as  are  dead,  of  the  testator,  and 
are  the  persons  referred  to  and  named  in  the  residuary  clause  of  the 
■aid  will ;  that  the  deed  of  conveyance  is  absolutely  void,  by  reason 
of  the  fact  that  when  the  same  was  made,  the  grantor  and  grantee 
were  husband  and  wife ;  that  the  said  deed  being  void,  no  title 
passed  to  the  said  Mary  Bickets ;  and  that  the  title  to  the  said 
premises  remained  in  the  said  Clement  G.  Bickets  until  his  death, 
when  the  title  thereto  became  and  was  vested  in  the  plaintiffs,  under 
and  by  virtue  of  the  residuary  clause  of  the  said  will     The  prayer 
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of  the  oomplaiiLt  was,  that  the  said  deed  of  oonyeyanoe  from  the 
said  Clement  G.  Biekets  to  the  said  Mary  Biekets  be  set  aside  and 
oanceledi  and  that  the  plaintiffs  reoover  the  possession  of  the  said 
piemisesi  and  llyOOO  damages  for  the  use  and  oooupation  thereot 
Oopiea  of  the  deed  and  will  were  filed  with,  and  eonstitate  parts  of^ 
the  complain  L  The  appellee  demurred  to  the  complain  t,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  and  the  plaintiffs  refusing  to 
amend,  the  court  rendered  judgment  for  the  defendant  Proper  ex- 
ceptions were  taken  to  these  several  rulings,  and  the  only  error  as- 
signed  here  is  upon  the  action  of  the  court  in  sustaining  the 
demurrer  to  the  complaint. 

J.  M.  Sims  and  Jf.  BM,  for  appellant. 

W.  L.  McOonnelly  for  appellee. 

BusKiBK,  J.  [after  stating  facts  as  abore.]  It  is  quite  obvious 
that  if  the  deed  is  valid  and  conveyed  an  estate  in  fee  simple,  abso- 
lute and  unconditional,  to  the  grantee  therein  named,  the  grantor 
could  have  no  power  to  make  a  subsequent  bequest  of  the  same 
premises,  he  having  already  parted  with  his  title  thereto  by  deed  ; 
and  that^  therefore,  if  the  deed  set  out  in  the  complaint  be  a  valid 
one,  the  appellants  who  claim  title  to  the  premises  by  virtue  of  the 
will  of  Clement  G.  Biekets,  who  was  the  grantor  in  the  said  deed, 
can  have  no  valid  title  to  the  said  premises. 

The  validity  of  the  deed  is,  therefore,  the  real  question  in  the 
case.  The  appellants  claim  that  the  deed  was  absolutely  void,  for 
the  reason  that  it  was  made  by  a  husband  directly  to  his  wife, 
without  the  intervention  of  a  trustee.  The  appellee  admits  that 
the  deed  is  void  at  law,  but  maintains  that  it  will  be  upheld  and 
sustained  in  equily. 

The  adjudicated  cases  in  this  court  do  not  very  clearly  define 
when  and  in  what  cases  equity  will  sustain  a  conveyance  direct  from 
husband  to  wife.  This  courts  in  Bunch  v.  Bunchy  26  Ind.  400,  say, 
*'  The  deed  to  the  land  in  question,  executed  by  the  defendant  to 
the  plaintiff,  during  their  coverture,  was  void  in  law.  This  is  not 
questioned  by  the  plaintiffs'  counsel ;  indeed,  the  complaint  praying 
that  the  title  may  be  vested  and  quieted  in  her  is  based  on  the 
aisamption  that  the  deed  is  void  at  law,  and  appeals  to  the  equity 
Vol.  IX.—  86 
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powers  of  the  oonit  for  its  oonfirmation.  Snch  couTeyanoes,  though 
Toid  at  lawy  are  sometimes  upheld  and  confirmed  by  oourts  of 
equity.  The  confirmation  of  such  contracts  is  not  a  right  to  be 
enforced  in  all  oases.  Such  claims  are  addressed  to  the  sound  dis- 
eretion  of  the  courts  and  are  only  confirmed  after  a  most  cautious 
examination,  in  clear  cases,  where  such  confirmation  is  demanded 
by  the  clearest  dictates  of  right  and  justice.^' 

We  have  made  a  very  careful  examination  of  the  elementary 
works  and  decisions  bearing  upon  this  question.  The  decisions  are 
not  uniform  and  consistent  with  each  other.  It  is  important  that 
tome  fixed  and  definite  rules  should  be  established,  by  which  we 
are  to  be  governed  in  the  decision  of  such  cases,  as  it  is  not  safe  to 
leave  such  questions  to  the  mere  discretion  of  the  court,  for  in  such 
case,  the  peculiar  views  or  prejudices  of  the  judge  would  determine 
the  rights  of  parties.  According  to  the  strict  rules  of  the  old  common 
law,  the  wife  was  not  permitted  to  take  and  enjoy  either  real  or 
personal  property,  independent  of  her  husband.  These  rules  were 
modified  by  the  courts  of  equity,  and  have  recently  been  abolished 
by  statute  in  this  State.  It  is  now  the  settled  law  in  this  State^ 
and  in  the  most  of  the  States  of  the  Union,  that  a  wife  may  take, 
hold,  and  enjoy  to  her  sole,  separate,  and  exclusive  use,  both  real 
and  personal  property,  and  in  this  State  she  may  incumber  and 
alienate  her  separate  real  estate  by  her  husband  joining  with  her 
in  the  mortgage  or  deed.  There  is  now  no  limitation  upon  the 
power  of  the  wife  to  take  and  hold  real  estate  by  inheritance,  devise, 
or  purchase.  The  limitation  is  upon  her  power  of  alienation.  This 
she  cannot  do,  unless  her  husband  joins  with  her  in  the  convey- 
ance.  It  is  also  the  admitted  doctrine  in  this  State,  that  a  married 
woman  may  contract  in  reference  to  her  separate  property,  and 
while  she  may  not  create  a  personal  liability,  she  may  charge  her 
separate  property  for  a  debt  contracted  in  reference  thereto.  The 
disabilities  imposed  upon  married  women  by  the  common  law  have 
been,  to  a  great  extent^  removed  by  the  principles  of  equity  and  the 
statutes  passed  to  secure  their  rights..  Even  after  the  doctrine  was 
established,  that  a  married  woman  might  hold  real  estate  to  her 
separate  and  exclusive  use,  the  rule  was  inflexible  at  common  law, 
that  she  could  acquire  no  valid  title  by  a  conveyance  direct  from 
her  husband ;  but  the  courts  of  equity  have  modified  the  harshness 
of  that  rule.  The  rule  that  a  wife  could  make  no  valid  contract  or 
agreement  with  her  husband,  was  based  upon  the  same  principle 
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M  the  rale  ihat  she  coald  not  hold  real  estate  to  her  separate  and 
•zolasiye  nse  independent  of  her  husband.  Both  of  these  rales 
▼ere  established  in  oonseqaence  of  the  anity  of  person  between 
hasband  and  wife.  The  legislation  of  this  State  has  destroyed  the 
unity  in  person  between  husband  and  wife  so  £ftr  as  their  rights  of 
property  are  concerned.  The  strictness  and  rigor  of  these  old  rules 
should  be  modified,  so  as  to  conform  them  to  the  now  weU-settled 
rights  of  property  between  husband  and  wife. 

Story  says  it  was  formerly  supposed  that  the  interposition  of 
trustees  was,  in  all  arrangements  of  this  sort,  whether  made  before 
or  after  marriage,  indispensable  for  the  protection  of  the  wife's 
rights  and  interests.  In  other  words,  it  was  deemed  absolutely 
necessary  that  the  property,  of  which  the  wife  was  to  have  the 
separate  and  exclusiye  use,  should  be  vested  in  trustees  for  her  ben- 
efity  and  that  the  agreement  of  the  husband  should  be  made  with 
such  trustees,  or,  at  least,  with  persons  capable  of  contracting  with 
him  for  her  benefit.  But  although,  in  strict  propriety,  that  should 
always  be  done,  and  it  is  usually  done  in  regular  and  well-considerrd 
settlements,  yet  it  has  for  more  than  a  century  been  established  iix 
courts  of  equity,  that  the  intervention  of  trustees  is  not  indispensa- 
ble, and  that  whenever  real  or  personal  property  is  given,  or  de- 
vised, or  settled  upon  a  married  woman,  either  before  or  after  mar- 
riage, for  her  separate  and  exclusive  use,  without  the  intervention 
of  trustees,  the  intention  of  the  parties  shall  be  effectuated  in  equity, 
and  the  wife's  interest  protected  against  the  marital  rights  and 
claims  of  her  husband  and  of  his  creditors  also,  2  Story's  Eq.  600, 
601,  §  1380. 

In  Sexion  v.  WhecUon,  8  Wheat  229,  where  the  validity  of  a  post- 
nuptial settlement  voluntarily  made  by  a  husband  upon  his  wife  was 
in  question,  Mabshall,  G.  J.,  says: 

**  It  would  seem  to  be  a  consequence  of  that  absolute  power  which 
a  man  posaesses  over  his  own  property  that  he  may  make  any  disposi- 
tion  of  it  which  does  not  interfere  with  the  existing  rights  of  others, 
and  such  disposition  of  it,  if  it  be  fair  and  real,  will  be  valid." 
Speaking  of  the  case  before  him,  he  says :'  ^  The  appellant  contends 
that  the  house  and  lot  contained  in  this  deed  constituted  the  bulk 
of  Joseph  Wheaton's  estate,  and  that  the  conveyance  ought  on  that 
aooount  to  be  deemed  fraudulent  *  *  *  If  a  man  entirely 
nninoumbered  has  a  right  to  make  a  voluntary  settlement  of  a  part 
of  his  estate,  it  is  difficult  to  say  how  much  of  it  he  may  settle." 
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The  doctrine  is  thoB  stated  by  the  supreme  oonrt  of  the  United 
States  in  WaUingrfard  y.  Allen,  10  Pet.  583 : 

**  Agreements  between  husband  and  wife,  during  coyerture,  for 
the  transfer  from  him  of  property  directly  to  the  latter,  are  un* 
doubtedly  void  at  law.  Equity  examines  with  great  caution  before 
it  will  confirm  them.  But  it  does  sustain  them  when  a  clear  and 
•atis&ctory  case  is  made  out  that  the  property  is  to  be  applied  to 
the  separate  use  of  the  wife.  Where  the  consideration  of  the  trans- 
fer is  a  separate  interest  of  the  wife,  yielded  up  by  her  for  the  hus- 
band's benefit^  or  that  of  their  family,  or  which  has  been  appropri* 
ated  by  him  to  his  uses;  where  the  husband  is  in  a  situation  to 
make  a  gift  of  property  to  the  wife,  and  distinctly  separates  it  from 
the  mass  of  his  property  for  her  use — either  case  equity  will  sus- 
tain, though  no  trustee  has  been  interposed  to  hold  for  the  wife's 
use.  In  More  v.  Freeman,  Bunb.  205,  it  was  determined  that  arti- 
cles of  agreement  between  husband  and  wife  are  binding  in  equity, 
without  the  intervention  of  a  trustee.  Other  cases  may  be  cited  to 
the  same  purpose.  In  regard  to  grants  from  the  husband  to  the 
wife,  an  examination  of  the  cases  in  the  books  will  show  that 
when  they  have  not  been  sustained  in  equity,  it  has  been  on  account 
of  some  feature  in  them  impeaching  tiieir  fairness  and  certainty, 
as  that  they  were  not  in  the  nature  of  a  provision  for  the  wife,  or 
when  they  interfered  with  the  rights  of  a  creditor,  or  when  the 
property  given  or  granted  had  not  been  distinctly  separated  firom 
the  mass  of  the  husband's  property." 

In  Putnam  v.  Bieknett,  18  Wis.  333,  it  is  said:  ''  Though  void  at 
law,  an  absolute  conveyance  of  real  or  personal  property  firom  the 
husband  directly  to  his  wife  is  good  in  equity,  and  sufficient,  so  far 
as  the  form  is  concerned,  to  divest  the  husband  of  such  property, 
and  to  vest  the  same  in  the  wife,  as  against  all  persons  save  the 
creditors  of  the  husband,  especially  when  the  transfer  is  fiiirly 
made,  upon  a  meritorious  or  valuable  consideration." 

In  Huher  v.  Ruber,  10  Ohio,  371,  it  was  held  "  that  a  husband 
may,  during  his  life,  settle  a  separate  estate  upon  his  wife,  that  is, 
he  may  (there  being  no  claims  of  creditors  to  forbid  it)  transfer 
property  to  his  wife  in  which  she  never  had  any  beneficial  interest, 
and  which  will  inure  to  her  as  her  separate  estate.  This  may  be 
done  even,  without  the  intervention  of  a  trustee.  A  court  of  equity 
would,  if  necessary,  appoint  one  to  execute  the  intentions  of  the 
husband. 
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In  Simmons  t.  McElwainy  26  Barb.  419^  it  is  said:  ''It  is  trna 
that  the  deed  firom  the  defendant  to  his  wife  was  void  in  law,  for 
a  hnsband  cannot,  daring  oovertare,  make  a  grant  or  conveyance  to 
his  wife.  But  snch  a  grant  will  be  upheld  in  equity,  when  it  ia 
necessary  to  prevent  injustice." 

In  Wilder  v.  BrookSy  10  Minn.  50,  it  is  said:  ''And  had  the  con- 
veyance been  made  to  any  person  other  than  his  wife,  and  even  for 
a  merely  nominal  consideration,  we  see  no  reason  why  it  would  not 
have  been  completely  unassailable.  If  these  premises  are  sound,  it 
follows  that  if  the  instrument  was  effectual  between  Andrew  M. 
Torbet  and  his  wife  to  pass  the  property,  it  was  good  as  to  the 
world,  and  vice  versa. 

AgiUn  it  is  said :  "  Contracts  of  all  kinds,  between  husband  and 
wife,  are  objected  to,  not  only  because  they  are  inconsistent  with 
the  common-law  doctrine  that  the  parties  are  one  person  in  law,  but 
because  they  introduce  the  disturbing  influences  of  bargain  and 
sale  into  the  marriage  relation,  and  induce  a  separation  rather  than 
a  unity  of  interests.  But  certainly  neither  in  reason  nor  on  prin- 
ciple can  it  be  contended  that,  so  far  as  this  objection  is  concerned^ 
there  is  any  difference  between  the  cases  of  a  conveyance  by  a  hus» 
band  to  trustees  for  the  use  of  a  wife  or  to  a  third  person  who  con- 
veys to  the  wife,  or  to  the  wife  directly.  Each  of  these  would  have 
precisely  the  same  effect,  in  conferring  upon  the  wife  property  and 
interest  independent  of  and  separate  from  her  husband.  And  the 
tendency  of  modem  legislation,  as  well  of  judicial  interpretation,  is 
to  improve  and  liberalize  the  marital  relation  by  recognizing  and 
upholding  the  reasonable  rights  of  both  parties  to  the  matrimonial 
contract 

The  law  is  thus  stated  by  the  supreme  court  of  Massachusetts,  in 
the  case  of  Whitten  v.  WhitteUy  8  Gush.  191 :  "  The  like  presump- 
tion exists  in  the  case  of  purchase  in  the  name  of  his  wife,  and  of 
securities  taken  in  her  name.  Indeed,  Mr.  Justice  Stohy  says,  that 
the  presumption  is  stronger  in  the  case  of  a  wife,  than  in  that  of  a 
child.  It  is,  therefore,  an  established  doctrine,  that  when  the  hus- 
band pays  for  land  conveyed  to  the  wife,  there  is  no  resulting  trust 
for  the  husband ;  but  the  purchase  will  be  regarded  and  presumed 
to  be  an  advancement  and  provision  for  the  wife.  This  is  fully  sup- 
ported by  various  cases,  as  well  as  by  the  best  writers." 

Mabok,  J.,  in  the  case  of  Stochett  v.  Hollidat/y  9  Md.  480,  says 
*  The  case  of  Bowie  y.  Stonesireel,  G  Md.  418,  conclusively  settles 
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that  a  contraot^  which  can  be  euforoed  in  a  court  of  equity,  may  be 
entered  into  between  a  huaband  and  wife  for  the  transfer  of  prop- 
erty firom  the  former  to  the  latter,  for  a  bona  fide  and  valuable 
consideration." 

The  supreme  court  of  Yermonty  in  the  case  of  Barron  y.  Barron, 
^  Yt  375,  states  the  law  thus:  ^' And  as  a  general  rule,  wheneTer 
a  contract  would  be  good  at  law,  when  made  with  trustees  for  the 
wife,  that  contract  will  be  sustained  in  equity,  when  made  with  each 
other  without  the  interrention  of  trustees.  It  is  upon  this  princi- 
ple that  in  many  cases  the  husband  will  be  held  as  trustee  of  the 
wife,  and  the  wife  entitled  to  the  privUeges  belonging  to  a  creditor 
of  the  husband." 

Though  a  stranger's  conyeyance  of  property,  or  covenant  to  pay 
money  to  a  married  woman,  or  to  a  trustee  for  her,  in  order  to  give 
her  a  separate  use,  must  contain  words  indicating  fauch  intention, 
it  seems  to  be  well  settled  that  such  words  are  unnecessary  in  the 
husband's  conveyance  or  covenant  The  law  upon  this  subject  is 
well  stated  by  the  supreme  court  of  Oonnecticnt,  in  Deming  v.  Wil- 
liamSf  26  Gonn.  226,  where  it  is  said :  ^  Now  had  such  transfers 
been  made  by  a  parent  in  the  name  of  a  child^  the  child  would 
acquire  the  interest  as  an  advancement,  such  intent  being  inferred 
ny  law  firom  the  relationship  of  the  parties.  The  same  is  true  in 
mse  of  a  wife,  where  the  husband  purchases  land  and  has  the  deed 
made  directly  to  her,  there  being  in  the  case  no  creditors  or  fi*aad 
upon  any  other  party.  The  law  attaches  to  absolute  deeds  and 
transfers  a  full  alienation  of  the  entire  interest  or  property,  so  far  as 
the  alienation  is  permitted  by  the  principles  of  law  or  equity.  Such 
are  all  gifts  or  deeds  by  husbands  to  wives  of  real  or  personal  estate 
found  in  the  books,  firom  the  case  of  Slannina  v.  Siyle  (decided  in 
1734  and  found  in  3  P.  Wms.  334),  to  the  present  time,  and  they 
are  exceedingly  numerous.  They  sustain  the  principle,  that  so  far 
as  the  form  and  substance  of  the  gift  or  alienation  are  important, 
that  which  would  be  good  if  made  to  a  third  person  is  good  in  a 
court  of  equity  if  made  by  the  husband  to  his  wife." 

We  have  had  urged  upon  our  attention  and  consideration  the 
cases  of  WMte  v.  Wager,  25  N.  Y.  328,  and  Winans  v.  Peebles,  32 
id.  423.  We  have  given  these  cases  a  careful  consideration,  and 
are  of  the  opinion  that  they  are  not  in  conflict  with  the  views  we 
have  expressed.  In  both  of  those  cases  the  question  involved  was 
the  validity  of  conveyances  from  wives  to  their  husbands.    We  have 
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•Ireadj  aeen  that  a  married  woman  in  this  State  is  under  a  disability,; 
ao  fiur  as  the  alienation  of  her  lands  are  ooncemed.  Her' convey-; 
inoe  is  absolutely  void  unless  her  husband  joins  with  her.  Such  is 
the  law  in  New  York.  None  of  the  disabilities  imposed  upon  mar* 
ried  woman  have  attached  to  the  condition  of  a  married  man^  who 
was  as  free  to  receiTC  the  title  to  property  and  to  dispose  of  it  after 
marriage  as  before,  with  the  exceptions  that  he  could  not  receiye  a 
deed  directly  firom  his  wife,  because  she  could  not  convey  without 
his  joining,  and  he  could  not  join  in  a  conveyance  to  himself,  and 
that  he  had  no  power  to  dispose  of  or  in  any  manner  aflfect  the  in- 
choate right  of  his  wife  in  and  to  his  real  estate.  As  to  the  world 
in  general,  the  estate  of  marriage  does  not  affect  his  ability  to 
acquire  title  to  or  dispose  of  his  property  just  as  he  might  have  done 
if  he  had  not  been  married.  These  cases  correctly  held  that  a  deed 
direct  from  a  wife  to  her  husband  was  void  at  law,  and  would  not 
be  sustained  in  eqhity,  for  the  reason  that  this  disability  was  im- 
posed upon  married  women  to  protect  them  from  the  influence  of 
their  husbands. 

The  adjudicated  cases  in  England  are  in  entire  accord  with  the 
decisions  in  this  country.  We  refer  to  the  following  English  and 
American  oases  on  this  subject^  besides  those  heretofore  refered  to : 
Lucas  V.  LucMy  1  Atk.  270  ;  FreemafUU  v.  Bankes,  5  Ves.  79 ;  Bat* 
tersbeeY.  Farrinffion,  1  Swanst.  106 ;  Laiouretie  v.  Williams,  1  Barb. 
9 ;  N&ufviUe  v.  Thomson,  8  Edw.  Oh.  92 ;  McKmnan  v.  Phillips,  6 
Whart  571 ;  Kse  t.  Vasser,  2  Ired.  Bq.  553 ;  Stanwood  v.  Stanwood, 
17  Mass.  57 ;  Phelps  v.  Phdps,  20  Pick.  556 ;  Adams  v.  Brackett,  5 
Mete  280 ;  Jones  v.  Obenchain,  10  Oratt  259 ;  WaUer  v.  Hodge,  2 
Swanst  97 ;  More  v.  Freeman,  Bunb.  205 ;  Lady  Arundell  v.  Phipps, 
10  Ves.  139 ;  Shepard  v.  Shepard,  7  Johns.  Oh.  57 ;  Wood  v.  Warden, 
20  Ohio,  618 ;  Qaines  t.  Poor,  3  Mete.  (Ky.)  503 ;  Ward  v.  Orotty, 
4  id.  59;  Livingston  v.  Livingston,  2  Johns.  Oh.  237;  Fitch  y. 
Ayer,  2  Oonn.  143 ;  Cornwall  v.  Hoyt,  7  id.  420 ;  WInttlesey  v.  Mc- 
Mahon,  10  id.  137;  Morgan  v.  The  Thames  Bank,U  id.  99;  The 
F.  R  Society  y.  Mather,  15  id.  587 ;  Winton  v.  Barnum,  19  id.  171 ; 
HawleyY.  Burgess,  22  id.  284;  Edwards  v.  Sheridan,  24  id.  165. 

From  the  foregoing  authorities  the  following  propositions  are 
feurly  deducible: 

First  None  of  the  disabilities  imposed  upon  married  women  have 
attached  to  the  condition  of  a  married  man,  who  is  as  free  to  receive 
the  title  to  property  and  dispose  of  it  after  marriage  as  before^ 
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except  that  he  oannot  by  his  oonTeyanoe  aflTect  the  inchoate-  right 
of  his  wijfe  to  his  real  estate. 

Second.  That  a  conyeyanoe  from  a  husband  directly  to  his  wifi^ 
without  the  intervention  of  a  trastee^  is  Yoid  at  law. 

Third.  That  a  direct  conyeyance  from  a  husband  to  his  wife  will 
be  sustained  and  upheld  in  equity  in  either  of  the  following  cases, 
namely :  1.  Where  the  consideration  of  the  transfer  is  a  separate 
interest  of  the  wife,  yielded  up  by  her  for  the  husband's  benefit  or 
that  of  their  family,  or  which  has  been  appropriated  by  him  to  his 
uses.  2.  Where  the  husband  is  in  the  situation  to  make  a  gift  to 
his  wife,  and  distinctly  separates  the  .property  given  from  the  mass 
of  his  property,  and  sets  it  apart  to  the  separate,  sole,  and  exclusive 
use  of  his  wife. 

Fourth.  Where  a  wife  advances  money  to  her  husband,  or  the 
husband  is  indebted  to  the  wife  upon  any  valid  consideration,  the 
wife  stands  as  the  creditor  of  her  husband,  and  if  the  conveyance  is 
made  to  pay  or  secure  such  liability,  the  wife  will  hold  the  property 
free  from  the  claims  of  other  creditors,  where  the  transaction  is 
unaffected  by  unfairness  or  fraud. 

Fifth.  Whenever  a  contract  would  be  good  at  law  when  made 
with  trustees  for  the  wife,  that  contract  will  be  sustained  in  equity 
when  made  with  each  other,  without  the  intervention  of  trustees. 

Sixth.  That  prior  to  the  recent  legislation  in  this  State  authorix- 
mg  married  women  to  hold  real  estate  to  their  separate  use,  when  a 
conveyance  was  made  by  a  stranger  to  a  married  woman,  or  to  a 
trustee  for  her,  in  order  to  give  her  a  separate  use  in  the  property^ 
it  was  necessary  that  such  conveyance  should  contain  words  clearly 
indicating  such  intention,  but  such  words  were  unnecessary  in  aeon- 
veyance  from  a  husband  to  his  wife,  for  the  law  presumed  that  it 
was  intended  for  her  separate  and  exclusive  use. 

Seventh.  That  section  5  of  an  act  entitled  ''an  act  teaching 
the  marriage  relation  and  liabilities  incident  thereto"  (approved 
May  31, 1852)  made  all  property  held  by  a  married  woman  at  the 
time  of  her  marriage,  or  acquired  by  her  subsequently,  hers  abso- 
lutely, and  has  enabled  her  to  hold,  use,  enjoy,  and  control  the  same 
independently  of  her  husband  and  as  her  separate  property ;  and 
that  since  the  passage  of  that  act  a  conveyance  to  a  married  woman 
need  not  contain  words  indicating  that  she  is  to  hold  the  property 
to  her  separate  use. 

Eighth.  That  when  conveyances  from  a  husband  to  his  wife  have 
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not  been  sustained  in  equity,  it  has  been  on  account  of  some  feature 
in  them  impeaching  their  fiEtimess  and  certain  tj,  as  that  thej  were 
not  in  the  nature  of  a  provision  for  the  wife,  or  when  they  intei- 
fered  with  the  rights  of  creditors,  or  when  ttie  property  given  or 
granted  had  not  been  distinctly  separated  from  the  mass  of  the  hus- 
band's property.  . 

Ninth.  That,  in  consequence  of  the  absolute  power  which  a  man 
possesses  over  his  own  property,  he  may  make  any  disposition  of  it 
which  does  not  interfere  with  the  existing  rights  of  others. 

Tenth.  When  a  husband  is  free  from  debt  and  has  no  children, 
and  conveys  property  to  his  wife  for  a  nominal  consideration,  the 
law  will  presume  that  it  was  intended  as  a  provision  for  his  wife. 

Eleventh.  That  a  conveyance  from  a  husband  to  his  wife  which 
is  good  in  equity  vests  the  title  to  the  property  conveyed  in  the  wife, 
as  fully,  completely,  and  absolutely  as  though  the  deed  had  been 
made  by  a  stranger  upon  a  valuable  consideration,  moving  from  the 
wife. 

It  appears  by  the  record  in  this  case  that  the  grantor  was  pos- 
sessed of  a  large  property ;  that  in  his  will  he  disposed  of  about 
$8,000  in  specific  legacies ;  that  the  value  of  the  property  disposed 
of  in  the  residuary  clause  is  not  shown :  that  he  had  no  children, 
and  if  he  had  died  intestate  his  wife  would  have  inherited  his  en..re 
estate ;  that  the  rights  of  creditors  were  not  interfered  with  by  the 
conveyance  in  question ;  that  the  great  and  commendable  anxiety 
displayed  in  his  will  for  the  welfare,  comfort,  and  happiness  of  his 
^fe  tends  to  show  that  the  conveyance  which  he  had  made  a  short 
'ime  before  was  intended  as  a  provision  for  his  wife ;  and  that  in 
jiaking  his  will  he  had  such  conveyance  in  his  mind,  and  did  not 
•ntend  to  devise  to  his  brothers  and  sisters  the  property  which  he 
^ad  pievioudy  conveyed  to  his  wife. 

We  are  dearly  of  the  opinion  that  the  conveyance  in  question 
tnm  good  in  equity  and  should  be  sustained.  The  court  committed 
no  error  in  sustaining  the  demurrer  to  the  complaint. 

ThejudgtMfU  is  afflr-med,  mM  coats. 
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Obimbb'  EsBOUTOiiB,  appellants,  t.  Harmojt. 

<»iiid.]n.) 
WUl'^eharUMe  Mte-^^ prm  power, 

Hm  lesidoary  daiua  in  a  will  wbs  as  foUowt:  "Item.  I  gjkw  mad  b» 
qneath  the  residae  of  my  estate,  after  the  foregoing  heqneets  ha^e  bees 
folly  paid,  to  the  orthodox  protestant  dergymen  of  Delphi,  and  their  aao- 
oeeeorB,  to  be  expended  in  the  education  of  colored  children,  both  male  and 
female,  in  each  way  and  manner  as  they  may  deem  beet,  of  which  a  mijoritj 
of  them  flhall  determine."  In  a  suit  by  the  heim  at  law  againat  the  exeen- 
tom,  to  reoover  the  reBidoary  estate : 

Bdd,  (1)  that  the  reeidoary  danee  was  void  for  ya^eness  and  uncertainty  In 
the  designation  of  the  trustees  and  of  the  beneficiaries  of  the  use ;  and  (i) 
that  a  court  of  equity  had  not  the  power  to  decree  ita  execution  «y  pr4». 

The  appellees  filed  in  the  conrt  below,  on  the  8th  day  of  Jan- 
nary,  1868,  their  complaint  against  the  appellants,  in  which  the 
following  facts  are  stated:  that  Samuel  Orimes,  on  the  Slst 
day  of  Auga8t>  1864,  executed  his  last  will  and  testament,  at  the 
city  of  Baltimore,  and  State  of  Maryland ;  that  he  departed  this  life 
at  said  city,  on  the  2d  day  of  September,  in  the  year  1864 ;  that  at  the 
time  of  his  death  he  was  a  bona  fide  resident  of  the  city,  of  Delphi, 
county  of  OarroU,  and  State  of  Indiana;  that  the  said  decedent 
departed  this  life  without  issue,  leaving  neither  father  nor  mother 
nor  wife  surriving  him ;  that  the  plaintifib  are  his  heirs  at  law ; 
that  the  said  decedent  departed  this  life  the  owner  of  about  $8,000 
worth  of  personal  property,  and  seized  in  his  own  right  of  a  large 
body  of  real  estate,  worth,  in  the  aggregate,  about  120,000,  all  of 
which  property  was  situated  in  the  county  of  Garroll,  and  State 
of  Indiana;  that  said  will  was  duly  proved  and  admitted  to  pro- 
bate in  the  said  city  of  Baltimore,  and  State  of  Maryland,  on  the 
I8th  day  of  November,  1864;  that  the  appellants,  who  were  named 
in  said  will  as  executors  thereof,  produced  to  the  court  of  common 
pleas  in  said  county  of  Carroll,  in  the  State  of  Indiana,  on  the 
80th  day  of  January,  1865,  a  duly  authenticated  copy  of  the  said 
will  and  the  probate  thereof;  that  the  court,  being  satisfied  that 
the  said  instrument  ought  to  be  allowed  as  the  last  will  and 
testament  of  the  said  decedent^  ordered  the  same  to  be  filed  and 
recorded;   that  the  slerk  of  said  court  thereupon  issued  to  the 
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a}>pellaQt8  letters  testamentaryy  who  gave  bond,  qnalifiel.  and 
entered  npon  the  diacharge  of  their  duties  as  executors  of  said 
will;  that  the  said  executors  had  conrerted  the  real  and  personal 
property  of  which  the  said  decedent  died  seized  and  possessed 
into  money;  that  they  had  in  their  hands  cash  assets,  the  proceeds 
of  the  sale  of  the  said  real  and  personal  property,  amounting 
to  about  ISO^OOO ;  that  the  bequests  in  the  said  will  to  Lany  G. 
Beck,  Alice  J.  Beck,  Jennie  Beck,  Fannie  Beck,  and  Walter  Beck, 
children  of  Dr.  R  W.  H.  Beck,  hare  all  been  fully  paid  by  the 
iaid  executors ;  that  the  plaintiffs,  then  and  there,  waived  all  right 
to  recorer  the  same  back  and  all  relief  whatever,  either  as  against 
•aid  executors  or  those  to  whom  they  had  paid  said  legacies;  and 
that  said  will  was  void,  for  the  following  reasons,  namely : 

^  Because,  as  they  aver  and  expressly  charge,  there  existed  at  the 
time  when  the  said  pretended  will  was  executed,  no  organized  or 
corporate  body  known  as  *  the  orthodox  protestant  clergymen  of 
Delphi,'  in  the  county  of  Carroll,  and  State  of  Indiana,  or  elsewhere. 
Nor  does  there  now,  nor  has  there  at  any  time  since  the  execution 
of  the  said  pretended  will,  existed  any  such  organized  or  corporate 
body ;  and  also,  because  the  terms  used  in  the  will, '  colored  chil- 
dren '  and  *  colored  race,'  are  so  va^nie  on  account  of  their  univer- 
•aliiy,  that  it  is  impossible  to  ascertain  who  the  testator  mtended 
•hould  be  the  objects  of  his  charity;  wherefore,  inasmuch  as  no 
person  or  persons  are  designated  who  should  select  or  appoint  the 
beneficiaries  under  the  will,  and  the  will  itself  fails  to  designate 
such  beneficiaries  with  any  degree  of  precision,  and  also  omits  to 
prescribe  the  mode  in  which  the  charity  shall  be  distributed  or 
applied,  the  plaintiff^  aver  that  the  said  will  is  void  for  uncertainty, 
and  impracticable  of  execution  so  fiur  as  the  bequests  in  behalf  and 
for  the  benefit  of  *  colored  children '  of  the  *  colored  race '  are  con- 
oemed." 

The  second  paragraph  of  the  complaint  contained  the  same  alle- 
gations as  the  first,  with  the  additional  one  that  the  said  decedent 
was  at  the  time  of  the  execution  of  the  said  wiU  of  unsound  mind 
and  incapable  of  making  a  will 

The  prayer  of  the  complaint  was  as  follows: 

First  That  the  probate  of  the  said  will  should  be  revoked  and 
aet  aside. 

Second*  That  the  said  will  be  declared  void  and  h'^ld  for  nought, 
and  that  said  plaintiffs  be  admitted  to  the  inheritance  of  the  estate. 
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real  and  personal,  of  which  the  said  Samuel  Grimes  died  seized  and 
possessed. 

Third.  That  the  letters  testamentary  issned  by  the  order  of  the 
oonrt  to  the  defendants  be  set  aside  and  held  as  nought. 

Fourth.  That  the  said  defendants  be  enjoined  from  further  inter- 
fering with  said  decedent's  estate. 

Fifth.  That  the  defendants,  as  such  executors,  be  required  to  pay 
into  court  all  moneys  in  their  hands  belonging  to  the  estate  of  the 
said  decedent 

The  appellants  demurred  to  the  first  paragraph,  and  answered  the 
second  in  the  nature  of  confession  and  special  deniaL  The  demurrer 
to  the  first  paragraph  was  oyerruled,  and  an  exception  taken.  The 
appellants  refused  to  answer  further  to  the  first  paragraph,  and  final  * 
judgment  was  rendered  for  the  appellees  upon  that  paragraph.  The 
parties  in  open  court  waiyed  a  trial  upon  the  issues  formed  upon  the 
second  paragraph  of  the  complaint  and  the  answer  thereto.  The 
appellants  prosecute  this  api)eal  to  obtain  a  reyersal  of  the  judg-- 
ment  rendered  in  fayor  of  the  appellees  and  against  the  appellants 
upon  the  demurrer  to  the  first  paragraph  of  the  complaint. 

The  will  was  made  a  part  of  the  complaint.  The  testator,  after 
making  seyeral  bequests  to  the  children  of  Dr.  R  W.  H.  Beck,  dis- 
posed of  the  residue  of  his  estate  as  follows : 

"Item.  I  giye  and  bequeath  the  residue  of  my  estate,  after  the 
foregoing  bequests  haye  been  fully  paid,  to  the  orthodox  protestant 
clergymen  of  Delphi,  and  their  successors,  to  be  expended  in  the 
education  of  colored  children,  both  male  and  female,  in  such  way 
and  manner  as  they  may  deem  best,  of  which  a  majority  of  them 
shall  determine ;  my  object  in  this  bequest  being  to  promote  the 
moral  and  religious  improyement  and  well  being  of  the  colored 
race.'' 

L.  B.  Sims  and  2>.  D.  Pratt,  for  appellant 

/•  A.  Stein,  Z.  Baird,  R.  H.  Milroy  and  J.  H.  Otmld,  for  appellees. 

BusKiRK,  J.  [after  stating  the  facts  as  abore.]  The  only  error 
assigned  is  based  upon  the  action  of  the  court  in  oyerruling  the 
demurrer  to  the  first  paragraph  of  the  complaint  Was  this  ruling 
correct? 

It  is  maintained  with  great  earnestness  and  abflity  by  the  learned 
counsel  for  the  appellants,  that  the  will  of  the  said  decedent  was, 
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in  all  respects,  legal  and  yalidy  and  that  the  bequest  contained  in 
the  residuary  clause  is  capable  of  being  executed  by  the  courts. 

It  is  maintained  with  equal  earnestness  and  ability  by  the  learned 
counsel  for  the  apx>elleeSy  that  the  residuary  clause  of  said  will  ie 
Toid  for  uncertainty  and  incapable  of  execution  for  two  reasons  : 
First  That  there  is  no  trustee  legally  competent  to  take  and  hold 
ihe  property.  Secondly.  That  the  use  is  not  clearly  defined.  The 
first  objection  affects  ihe  trust,  and  the  other  the  use.  Charitable 
uses,  like  all  other  uses,  comprise  a  trust  as  well  as  a  use.  To  con- 
stitute a  valid  use,  there  musk  be,  in  all  cases,  first,  a  trustee  legally 
competent  to  take  and  hold  the  property ;  and  secondly,  a  use  for 
aome  purpose  clearly  defined. 

It  is  true  that  where  trustees  capable  of  taking  the  legal  estatd 
were  originally  appointed,  so  that  a  yalld  use  was  in  the  first 
instance  raised,  and  the  case  was  thus  brought  within  the  jurisdic- 
tion of  the  court  of  chancery,  that  court  would  not  afterward 
suffer  the  use  to  fail,  but  would  supply  any  defect  which  might 
arise  in  consequence  of  the  death,  disability  or  refusal  of  the  trustees 
to  act,  by  appointing  new  trustees  in  their  place;  but  when  no 
competent  trustees  were  in  the  first  instance  appointed,  so  that  no 
legsl  estate  ever  Tested,  of  course  no  use  was  raised,  and  the  court 
of  chancery  acquired  no  jurisdiction  of  the  case. 

The  law  upon  this  subject  is  well  stated  by  the  court  of  appeals 
of  the  State  of  New  York,  in  the  case  of  Downing  y.  Marshall,  23 
K.  Y.  366,  where  it  is  said :  ^'  And,  first,  we  think  that  the  residu- 
ary devise  and  bequest  were  void  as  to  the  unincorporated  Home 
Missionary  Society.  That  society  is  composed  of  a  fluctuating  and 
unascertained  class  of  persons  having  no  legal  capacity  to  take  the 
gift.  The  beneficiaries  are  the  entire  community  within  the  infiu- 
ence  of  the  society.  There  is  no  trustee  competent  to  take  the  fund 
so  as  to  secure  its  appropriation  to  the  benevolent  purposes  intended. 
That  such  a  gift  is  void  according  to  legal  rule,  it  needs  no  argu- 
ment to  prove.  There  is  no  trustee,  and  there  are  no  beneficiaries 
ascertained,  either  as  individuals  or  as  a  class  of  persons.  These 
objections  are  fatal.  It  is  said  that  a  trust  shall  never  fail  for  the 
want  of  a  trustee,  because  a  court  of  equity  will  supply  the  defect 
But  this  is  true  only  of  a  valid  trust,  and  in  order  to  be  valid,  it 
must  be  so  constituted  that  a  title  can  vest  in  some  person,  natural 
or  artificial,  by  force  of  the  gift  itself.  The  principles  on  which 
this  question  depends  have  heretofore  been  fully  examined  by  thii 
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court  A  charitable  donation,  precise  and  definite  in  its  purposst 
void  at  law  because  the  beneficiaries  are  unascertained,  may  be  main- 
tauied  if  there  be  a  competent  trustee  to  take  the  fund  and  effectoate 
the  charity.  If  there  be  no  such  trustee  it  fails,  and  the  heir  or 
next  of  kin  is  entitled.  Williams  t.  Williams,  4  Seld.  525 ;  Owwu 
T.  Tlie  Missionary  Society,  4  Eem.  380 ;  Bsekman  y.  Bonsovy  ante,  298. 
It  is  true  in  the  present  case,  that  according  to  the  dispositions 
made  by  the  testator  the  executors  were  appointed  devisees  and  lega* 
tees  in  trust,  but  they  were  not  constituted  trustees  of  the  charity.  The 
objects  of  the  charity  were  mankind  in  general,  or  that  portion  of 
mankind  within  the  sphere  of  the  missionary  labor  carried  on  by 
the  society.  It  had  no  trustees  except  the  unincorporated  persona 
forming  the  society  itsel£  The  duty  of  the  executors  would  be 
fully  performed  by  paying  oyer  the  income,  and  ultimately  the  prin- 
cipal, of  the  ftind  to  any  agent  of  those  persons.  Those  personi 
were  a  fluctuating  body  unknown  to  the  law,  irresponsible  to  the 
courts,  and  incapable  of  receiving  a  gift  even  for  a  purpose  which 
the  law  may  denominate  charitable." 

It  was  said  by  this  court,  in  BTCord  v.  OcAiliree,  8  Blackf.  15,  that 
'*  The  legacy  in  controversy  is  void  at  law,  because  the  objects  of  tha 
testator's  benevolence,  pious,  indigent  youths  preparing  for  the 
ministry  of  the  gospel  according  to  a  particular  standard  of  faith, 
are  too  vaguely  indicated  to  enable  them  to  take  the  legacy  without 
the  interposition  of  a  trustee ;  and  because  there  was  at  the  death 
of  the  testator  no  existing  trustee  capable  of  executing  the  trust 
intended  to  be  created  by  the  will.  The  theological  seminary,  being 
at  that  time  an  unincorporated  society,  could  not  execute  a  trust  of 
that  character,  being  the  application  of  a  permanent  fund  to  a  par- 
ticular purpose,  for  the  want  of  succession." 

It  was  held  in  Beekman  v.  Bansor,  23  N.  Y.  298,  that  ''A  gift  to 
charity  which  is  void  at  law  for  the  want  of  an  ascertained  benefici- 
ary will  be  upheld  by  the  courts  of  this  State,  if  the  thing  given  is 
certain,  if  there  is  a  competent  trustee  to  take  the  fund  and  admin- 
ister it  as  directed,  and  if  the  charity  itself  be  precise  and  definite»'^ 

Let  us  apply  these  principles  of  law  to  the  case  under  considera- 
tion, and  see  whether  there  is  a  legal  trustee  and  an  ascertained  pre- 
cise and  definite  beneficiary.  The  appeUants  were  by  the  testator 
appointed  the  executors  of  his  will,  with  power  to  conyert  his  real 
and  personal  property  into  cash,  but  they  were  not  constituted  the 
trustees  of  the  charity.    Their  duties  will  end  when  they  pay  the 
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money  oyer  to  the  persons  charged  with  the  execntion  of  the  trust. 
So  ihey  cannot  be  regarded  as  tmstees.  The  devise  is  to  the  ortho- 
dox protestant  clergymen  of  Delphi  It  is  averred  in  the  com- 
plaint»  and  admitted  by  the  demurrer,  that  at  the  time  when  the 
will  was  executed  and  when  the  testator  departed  this  life  there  did 
not  exist  in  the  town  of  Delphi  an  organized  voluntary  or  corporate 
body  known  as  '^  The  orthodox  protestant  clergymen  of  Delphi." 

This  being  admitted,  it  necessarily  results  that  there  was  no  ar- 
tificial trustee  in  existence  competent  to  execute  t£e  trust 

But  it  is  maintained  by  the  appellants  that  the  testator  intended 
that  his  trust  should  be  executed  by  natural  persons,  and  not  by  an 
organized  or  corporate  body.  Did  the  testator  intend  to  designate 
natural  persons  by  the  phrase  **  The  orthodox  protestant  clergymen 
of  Delphi,"  as  contradistinguished  from  an  associated  or  corporate 
body? 

It  is  a  weU-settled  rule  of  construction,  that  all  the  parts  of  a 
will  are  to  be  construed  together  and  in  relation  to  each  other,  and 
so  as,  if  possible,  to  form  one  consistent  whole,  and  that  words  anc 
limitations  may  be  transposed,  supplied  or  rejected,  where  warranted 
by  the  context  or  the  general  scheme  of  the  will,  but  not  merely  on 
a  conjectural  hypothesis  of  the  testator's  intention,  however  reason- 
able, in  opposition  to  the  plain  and  obvious  seuse  of  the  language; 
of  the  instrument  1  Bedf.  on  Wills,  430.  It  is  our  duty  to  place 
such  a  construction  upon  the  will  as  will  sustain  and  uphold  it  in 
all  its  parts,  if  it  can  be  done  consistently  with  the  established  rules 
of  construction  of  the  law. 

It  seems  quite  evident  to  the  court  that  the  testator  looked  to  and 
contemplated  a  perpetuity,  by  using  the  phrase  "  and  their  success- 
ors ;  and  it  is  equally  clear  that  he  intended  that  his  trust  should 
be  executed  by  associated  action,  by  providing  that  a  majority  of  the 
persons  designated  as  orthodox  protestant  clergymen  of  Delphi 
should  determine  the  manner  of  its  execution.  If  the  court  can 
determine,  by  the  ^established  and  well-settied  rules  of  construc- 
tion, from  the  language  employed  in  the  instrument,  which  was 
intended,  an  organized  or  incorporated  body  or  natural  persons,  it  is 
required  by  the  law  to  do  so.  But  suppose  that  the  court  is  unable 
by  construction  to  determine  which  was  meant,  would  it  be  com* 
petent  to  receive  parol  evidence  to  show  which  was- intended? 

Ambiguities  are  of  two  kinds,  patent  and  latent  A  patent  am- 
biguity is  one  which  appears  on  the  face  of  the  instrument,  that 
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which  occnrs  when  the  expression  of  an  instrument  is  so  defectiye 
that  a  conrt  of  law  which  is  obliged  to  put  a  construction  upon  it» 
placing  itself  in  the  situation  of  the  parties,  cannot  ascertain 
ttierefrom  the  parties'  intention. 

A  latent  ambiguity  is  one  which  arises  from  some  collateral  cir- 
cumstances, or  extrinsic  matter,  in  cases  where  the  instrument 
is  itself  sufficiently  certain  and  intelligible.    Bout.  Law  Diet 

The  ambiguity  in  the  case  under  consideration  arises  upon  the 
facei  of  the  instrument.  It  is  therefore  a  patent  ambiguity,  and  the 
law  is  well  settled  that  it  cannot  be  explained  by  extrinsic  evidence 
dehors  the  will,  while  a  latent  ambiguity  may  be  explained  by  ex- 
trinsic parol  evidence.  See  Mann  v.  Mannas  Eocrs^y  1  Johns.  Ch. 
231 ;  McAlister  v.  Buiterfieldy  31  Ind.  25 ;  Jackson  v.  Payne^i  Exrs^ 
2  Mete.  (Ey. )  567 ;  Worthington  v.  Hylyer,  4  Mass.  196 ;  1  Jarman  on 
Wills,  315  ;  2  Bedfield  on  Wills,  398 ;  Mellish  v.  MeUish,  4  Ves.  45  ; 
1  Story's  Eq.,  §§  179,  183. 

InJacki<on  y.  Payne^s  Bxrs.y  supra,  the  court  say:  "The  gen- 
eral rule  is,  that  parol  evidence  of  the  intention  of  a  testator  is 
inadmissible  for  the  purpose  of  explaining,  contradicting  or  adding 
to  the  contents  of  a  will;  but  that  its  language  must  be  interpreted 
according  to  its  proper  signification,  or  with  as  near  an  approacn 
thereto  as  the  body  of  the  instrument  and  the  state  of  circum- 
stances existing  at  the  time  of  its  execution  will  admit  of.  The 
doctrine  in  regard  to  mistakes  in  wills  is,  that  courts  of  equity  have 
jurisdiction  to  correct  them  when  they  are  apparent  upon  the  face  of 
the  will.  But  the  mistakes  must  be  apparent  upon  the  face  of  the 
will,  and  must  be  such  as  may  be  made  out  by  a  proper  construc- 
tion of  its  terms,  otherwise  there  can  be  no  relie£  Parol  evidence, 
or  evidence  dehors  the  will,  is  not  admissible  to  vary  or  control  the 
terms  of  the  will,  although  it  is  admissible  to  remove  a  latent 
ambiguity." 

In  Mellish  v.  MeUish,  supra,  the  master  of  the  rolls  said :  "  The 
rule  is,  that  whenever  there  is  a  deac  mistake  or  a  clear  omission, 
recourse  is  to  be  had  to  the  general  scope  of  the  will,  and  the  gen- 
eral intention  to  be  collected  from  it,  and  that  there  is  a  mistake. 
I  do  not  find  enough  to  convince  me  that  there  is  a  mistake,  and 
whenever  it  comes  to  be  a  doubt,  the  safest  way  is  to  adhere  to  the 
words.** 

But  suppose  there  is  in  the  will  under  consideration  such  an  ambi- 
guity as  can  be  explained  by  extrinsic  parol  evidence,  by  what  rule 
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18  the  court  to  be  goyemed  in  ascertaining  the  persons  intended  to 
act  as  tmstees  ?  It  is  admitted  that  there  was  no  organized  or  cor* 
porate  body  in  existence  answering  to  the  description  of  '^  the  ortho- 
dox protestant  clergymen  of  Delphi;''  consequently  there  was  no 
artificial  body  competent  to  take  and  act  as  trustees. 

On  the  other  hand,  if  he  intended  that  natural  persons  should 
act  as  trustees,  they  are  not  designated  by  their  proper  names.  They 
are  referred  to  as  a  class  of  persons  possessing  certain  qualities  and 
entertaining  certain  beliefs.  They  have  to  be,  not  only  protestants, 
but  orthodox.  The  word  ^'protestant,"  as  used  in  the  will,  evidently 
embraces  all  religious  persuasions  which  deny  the  pretensions  of 
the  church  of  Some  to  apostolic  succession  and  to  infallibility.  The 
word  '^  orthodox,''  as  applied  to  religious  matters,  is  defined  by 
Webster  to  mean,  '^  sound  in  christian  faith,  believing  in  the  gen- 
uine doctrines  taught  in  the  scriptures." 

The  competency  of  the  persons  to  act  as  trustees  is  not  made  to 
depend  upon  whether  they  belonged  to  any  particular  church  or 
religious  denomination,  but  it  is  made  to  depend  upon  whether  they 
are  orthodox  in  faith.  It  is  very  evident  that  the  testator  did  not 
regard  all  protestants  as  being  orthodox,  for  if  he  had,  his  bequest 
would  have  been  to  the  protestant  clergymen  of  Delphi,  omitting 
the  word  **  orthodox." 

In  what  manner,  and  upon  what  proof,  is  the  court  to  determine 
who  is  orthodox,  and  who  is  heterodox  ?  The  testator  has  not  estab- 
lished any  standard  or  test  by  which  the  court  should  be  governed 
in  determining  the  question.  It  is  quite  obvious  that  all  protestant 
denominations  are  not  orthodox,  for  they  widely  differ  from  each 
other  upon  the  most  vital  and  essential  principles  of  the  christian 
faith.  The  various  protestant  denominations  do  not  regard  each 
other  as  orthodox. 

It  is  maintained  by  the  counsel  for  the  appellees  that  the  courts  of 
this  State  possess  no  jurisdiction  to  hear  and  determine  questions  of 
religious  faith. 

The  importance  and  magnitude  of  the  question  involved  in  the 
above  proposition  cannot  be  overestimated.  In  GJumb  v.  Cheney y  10 
Am.  Law  Beg.  N.  S.  295,  the  supreme  court  of  Illinois  say :  '^  In 
this  unhappy  controversy  is  involved  a  grave  question,  and  of  deeper 
moment  to  all  christian  men ;  indeed,  to  all  men  who  believe  that 
Christianity,  pure  and  simple,  is  the  fairest  system  of  morals,  the 
firmest  prop  to  our  govemmenti  the  chiefest  lelianoe  in  this  life,  and 
Vol.  IX.  —  88 
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tihe  life  to  oome.  Shall  we  maintain  the  boundary  between  church 
and  State,  and  let  each  revolve  in  its  respective  sphere,  the  one  undis- 
turbed by  the  other  ?  All  history  warns  not  to  rouse  the  passion  or 
wake  up  the  fanaticism  which  may  grapple  with  the  State  in  a 
deathly  struggle  for'  the  supremacy. 

^'Our  constitution  provides  that  the  ^  free  exercise  and  enjoyment 
of  religious  professions,  and  worship,  without  discrimination,  shall 
forever  be  guarantied.'  In  ecclesiastical  law,  profession  means  the 
act  of  entering  into  a  religious  order.  Religious  worship  consists 
in  the  performance  of  all  external  acts  and  the  observance  of  all 
ordinances  and  ceremonies,  which  are  engaged  in  with  the  sole  and 
avowed  object  of  honoring  Ood.  The  constitution  intended  to 
guaranty  from  all  interference  by  the  State,  not  only  with  each 
man's  religious  faith,  but  his  membership  in  the  church,  and  the 
rights  and  discipline  which  may  be  adopted  The  only  exception 
to  uncontrolled  liberty  is,  that  acts  *of  licentiousness  shall  not  be 
elcused,  and  practices  inconsistent  .with  the  peace  and  safety  of  the 
State  shall  not  be  justified.  Freedom  of  religious  profession  and 
worship  cannot  be  maintained  if  the  civil  courts  trench  upon  the 
domain  of  the  church,  construe  its  canons  and  rules,  dictate  its 
discipline,  and  regulate  its  trials.'' 

In  Oartin  v.  Penick,  in  the  court  of  appeals  of  Kentucky,  9  Am. 
Law  Reg.  N.  S.  210,  Judge  Robbbtson,  who  delivered  the  opiiuon 
of  the  court,  said :  ^*  Christianity,  though  an  essential  element  of 
conservatism,  and  a  great  moral  power  in  the  State,  should  work 
by  love,  and  inscribe  the  laws  of  liberty  and  light  on  the  heart; 
and  civil  government  has  no  just  or  lawful  power  over  the  con- 
science, or  faith,  or  form  of  worship,  or  church  creeds,  or  discipline, 
as  long  as  their  fruits  neither  unhinge  civil  supremacy,  demoralize 
society,  nor  disturb  its  peace  and  security." 

We  have  no  State  religion.  The  constitution  of  our  State  pro- 
vides, that  '^  all  men  shall  be  secured  in  their  natural  right  to  wor- 
ship Almighty  God  according  to  the  dictates  of  their  own  con- 
sciences." The  law  knows  and  can  make  no  distinction  between 
protestant  and  catholic.  Orthodox  and  heterodox  are  alike  under 
the  protection  of  the  law. 

Judge  GoOLET,  in  his  valuable  work  on  constitutional  limita- 
tions, says:  ^'It  is  frequently  said  that  Christianity  is  part  of  the 
law  of  the  land.  In  a  certain  sense,  and  for  certain  purposes,  this 
ii  true.    The  best  features  of  the  common  law,  and  especially  those 
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which  relate  to  the  family  and  social  relations,  which  compel  the 
parent  to  support  the  child^  and  the  husband  the  wife,  which  make 
the  marriage  tie  permanent  and  forbid  polygamy,  have  either  been 
derived  from,  or  have  been  improved  and  strengthened  by,  the  pre- 
vailing religion  and  the  teachings  of  itQ  sacred  book.  But  the  law 
docs  not  attempt  to  enforce  the  precepts  of  Christianity  on  the 
ground  of  their  sacred  character  or  divine  origin.  ■  Some  of  these 
precepts  are  universally  recognized  as  being  incapable  of  enforce- 
ment by  human  laws,  notwithstanding  they  are  of  continued  and 
univenul  obligation.  Christianity,  therefore,  is  not  a  part  of  the 
law  of  the  land,  in  the  sense  that  would  entitle  the  courts  to  take 
notice  of  and  base  their  judgments  upon  it ;  except  so  far  as  they 
should  find  that  its  precepts  had  been  incorporated  in,  and  thus 
become  a  component  part  of,  the  law.''    Gooley's  Oonsi  Lim.  472. 

The  same  learned  author  in  another  place  says:  '^ Whatever, 
therefore,  may  have  been  their  individual  sentiments  upon  religious 
questions,  or  upon  the  propriety  of  the  State  assuming  any  super- 
rision  of  religioup  affairs  under  other  circumstances,  the  general 
voice  has  been  to  make  all  persons  equal  before  the  law,  and  to 
leave  questions  of  religious  belief  and  religious  worship  to  be  ques* 
tions  between  every  man  and  his  Maker,  which  human  tribunals 
are  not  to  take  cognizance  of,  so  long  as  tiie  public  order  is  not 
disturbed,  except  as  the  person  himself,  by  voluntary  action  in 
associating  himself  with  a  religious  organization,  may  have  con- 
ferred upon  such  organization  a  jurisdiction  over  him  in  ecclesias- 
tical matters.  These  constitutions,  therefore,  have  not  established 
religious  toleration  merel]^  but  religious  equality/' 

Congress  is  forbidden,  by  the  first  amendment  to  the  constitution 
of  the  United  States,  from  making  any  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof.  Mr. 
Story  says  of  this  provision :  '^  It  was  under  a  solemn  conscious- 
ness of  the  dangers  from  ecclesiastical  ambition,  the  bigotry  of 
spiritual  pride,  and  the  intolerance  of  sects,  exemplified  in  our 
domestic,  as  well  as  in  foreign  annals,  that  it  was  deemed  advisable 
to  exclude  from  the  national  government  all  power  to  act  upon  the 
subject.  The  situation,  too,  of  the  different  States  equally  pro* 
claimed  the  policy,  as  well  as  the  necessity,  of  such  an  exclusion. 
In  some  of  the  States  Episcopalians  constituted  the  predominant 
sect;  in  others  Presbyterians;  in  others  Oongregationalists;  in 
others  Quakers;  and  in  others  again  was  a  dose  numerical  rivalrj 
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aunong  contending  sects.  It  was  impossible  that  there  should  not 
arise  perpetual  strife  and  perpetual  jealousy  on  the  subject  of  eccle- 
siastical ascendency,  if  the  national  goyernment  were  left  free  to 
create  a  religious  establishment  The  only  security  was  extirpating 
the  power.  But  this  alone  would  have  been  an  imperfect  security, 
if  it  had  not  been  followed  up  by  a  declaration  of  the  right  of  the 
free  exercise  of  religion,  and  a  prohibition  (as  we  have  seen)  of  all 
religious  tests.  Thus  the  whole  power  over  the  subject  of  religion 
is  left  exclusively  to  the  State  goyemments,  to  be  acted  upon 
according  to  their  own  sense  of  justice  and  the  State  constitutions; 
and  the  Catholic  and  the  Protestant^  the  Calvinist  and  the  Arme- 
nian, the  Jew  and  the  Infidel,  may  sit  down  at  the  common  table 
of  the  national  councils  without  any  inquisition  into  their  &ith  or 
mode  of  worship.*'    Story  Const,  §  1879. 

The  power  thus  left  to  the  States  has  been  exercised  in  our  State 
by  proclaiming  in  our  organic  law  religious  toleration  and  religious 
equality.  We  hold  that  there  is  no  test  or  standard  of  orthodoxy 
established  by  the  constitution  or  laws  of  our  State,  and  that  the 
courts  of  this  State  possess  no  power  to  investigate  questions  of 
religious  faith  or  belief,  or  to  determine  who  are  orthodox  or  who 
are  heterodox,  except  where  the  rights  of  property  or  civil  rights 
are  involved. 

It  was  recently  held  by  the  supreme  court  of  Illinois,  in  the  case 
of  Chctse  V.  C7ieney,  10  Am.  Law  Beg.  N.  S.  295,  that  "  the  civil 
courts  will  interfere  with  churches  or  religious  associations  when 
rights  of  properly  and  civil  rights  are  involved;''  and  in  support 
of  this  doctrine  the  following  cases  are  ^referred  to:  The  BapiM 
Church  V.  Wiiherell,  8  Paige,  296 ;  Lawyer  v.  Cipperly,  7  id.  281 ; 
QahU  V.  MUhTy  10  id.  627  ;  Milhr  v.  OabU,  2  Denio,  492 ;  RoierU 
son  V.  Bullionsy  9  Barb.  64;  Dieffendorf  v.  Ref.  CaL  Cliurchy  20 
Johns.  12 ;  T?ie  Oertiian  Ref.  Church  v.  Seiberiy  3  Barr,  291 ;  Shan^ 
non  V.  Frosty  3  B.  Monr.  268;  Oarten  v.  Penick,  supra;  Forbes  y. 
Uden,  Law  Bep.  1,  Scotch  &  Div.  Appeals,  568 ;  Ferrari  v«  Vascon* 
eeOeSy  36  111.  46. 

In  Baptist  Church  v.  Witherelly  supra,  the  court  say:  ''Over  the 
church,  as  such,  the  legal  tribunals  do  not  profess  to  have  any  juris* 
diction  whatever,  except  to  protect  the  civil  rights  of  others  and  to 
preserve  the  public  peace.  All  questions  relating  to  the'  faith  and 
practice  of  the  church  and  its  members  belong  to  the  church  juri^ 
dictions  to  which  they  have  voluntary  subjected  themselves." 
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In  Ferrari  v.  Vasconcelles,  supra,  the  court  say :  *•'  While  we  will 
decide  nothing  affecting  the  ecclesiastical  right  of  a  church,  which 
we  are  not  competent  to  do,  its  civil  rights  to  property  are  subjects 
for  our  examination,  to  be  determined  in  conformity  to  the  laws  of 
the  land  and  the  principles  of  equity." 

In  all  the  abore  cases,  where  it  was  held  that  the  civil  courts 
would  interfere  with  churches  and  religious  denominations,  when 
the  rights  of  property  and  civil  rights  are  involved,  except  the  case 
of  Chase  v.  Cheney,  the  church  was  asserting  a  right  to  property ; 
but  we  suppose  that  the  principles  of  law  would  be  the  same  whether 
the  church  or  a  third  party  was  asserting  a  right  to  property,  when 
such  right  depended  upon  the  question  of  religious  faith. 

The  testator  had  the  undoubted  right  to  prescribe  a  standard  or 
test  of  orthodoxy  or  heterodoxy ;  and  if  he  had  done  so,  we  can 
readily  see  how  the  court  could  have  heard  the  proof  and  deter- 
mined whether  the  persons  who  claimed  the  right  to  act  as  ti*ustees 
came  up  to  and  filled  the  standard  or  test  as  prescribed.  There  was 
no  testimony  offered  in  the  court  below  to  prove,  or  as  tending  to 
prove,  that  any  protestant  clergyman  of  Delphi  was  orthodox/  We 
will  net  attempt  in  advance  to  determine  what  evidence  would  be 
oomp(;tent  and  admissible,  or  incompetent  and  inadmissible.  What 
we  do  decide  is,  that  when  rights  of  property  or  civil  rights,  as  con* 
tradistinguished  from  ecclesiastical  rights,  are  involved,  and  such 
rights  depend  upon  the  religious  faith  or  orthodoxy  of  citizens,  or 
the  rules,  discipline  and  practice  of  churches  or  religious  denomi- 
nations, the  courts  of  this  State  may  hear  evidence  and  determine 
judicially  all  such  questions,  so  far  as  they  affect  the  rights  of  per- 
sons or  religious  denominations  to  property  or  civil  rights. 

But  suppose  that  competent  trustees  can  be  ascertained ;  can  they 
execute  the  trust  ?  Are  the  beneficiaries  so  described  that  they  can 
be  ascertained  ?  And  if  they  can  be  ascertained,  is  there  any  plan 
or  scheme  devised  by  the  testator  directing  the  manner  in  and  the 
purposes  for  which  the  money  was  to  be  expended  ?  And  if  there 
is  no  plan  or  scheme,  is  there  a  discretion  vested  in  the  trustees 
authorizing  them  to  select  the  beneficiaries  and  determine  the  man- 
ner in  which  the  trust  should  be  executed  ?  The  beneficiaries  are 
not  designated  except  by  the  general,  vague,  and  sweeping  expres- 
non^  <<  colored  children,  both  male  and  female."  We  will  not  stop 
to  inquire  whether  the  expression  '^ colored"  was  intended  to  em- 
brace all  races  except  the  white,  or  Oaucasian.    This  is  its  meaning 
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in  oommon  parlanoe.  We  will  adopt,  for  the  purpose  of  oonsidering 
the  oaee,  bat  without  deciding  that  the  language  employed  admita 
of  this  limited  construction^  the  construction  insisted  upon  by  the 
learned  counsel  for  the  appellants,  that  the.  testator  had  exclnsiTe 
reference  to  children  of  the  African  race,  domiciled  in  the  XTnitod 
States  and  Territories.  The  class,  then,  from  which  the  beneficiaries 
are  to  be  selected  numbers  about  four  millions. 

It  will  be  observed  that  no  scheme  or  plan,  such  as  the  founda- 
tion of  a  college,  a  seminary  of  learning,  or  a  theological  institute, 
is  prescribed.  The  character  of  the  education  to  be  given — whether 
moral,  religious,  literary  or  scientific — is  not  prescribed.  The  par- 
pose  expressed  is  to  promote  the  moral  and  religious  improvement 
and  well  being  of  the  colored  race  by  educating  the  colored  chil- 
dren, both  male  and  female,  but  the  particular  kind  of  education  is 
not  prescribed.  It  would  be  impracticable  to  distribute  the  fund 
ratably  among  the  beneficiaries.  There  is  no  power  or  discretion 
lodged  in  any  person,  natural  or  artificial,  to  select  the  beneficiaries 
from  the  mass  of  children  of  the  African  race  in  this  country.  Can 
the  courts,  in  the  exercise  of  their  judicial  functions,  select  the  ben- 
eficiaries ?  K  neither  the  trustees  nor  the  courts  can  select  the 
beneficiaries,  is  not  the  residuary  devise  and  bequest  void  for  uncer- 
tainty ? 

These  questions  are  discussed  with  great  learning  and  ability  by 
OuuBOH,  G.  J.,  in  the  case  of  White  v.  Fisk,  22  Conn.  31.  In  that 
case  the  following  clause  of  the  will  under  consideration  was  held 
void  for  uncertainty :  "  Any  surplus  income  that  may  remain,  to 
the  extent  of  $1,000  per  annum,  I  direct  to  be  expended  by  my 
trustees  for  the  support  of  indigent,  pious  young  men  preparing  for 
the  ministry  in  New  Haven,  Connecticut"  When  the  case  was 
heard  there  were  indigent,  pious  young  men  in  New  Haven,  Con- 
necticut, preiNiring  for  the  ministry.  Chubch,  C.  J.,  in  delivering 
the  opinion  of  the  court,  said :  "  While  we  acknowledge  the  benevo- 
lent and  charitable  intention  of  the  testator  in  this  gift,  and  the 
laudable  purpose  he  conceived^  we  cannot  see  how,  confining  our- 
selves within  what  we  believe  to  be  our  legitimate  powers  of  inter- 
pretation and  judgment,  we  can  carry  that  intention  into  effect  The 
legacy  is  not  given  to  any  college  or  institution,  *  *  *  but 
only  as  a  l^gal  interest  to  trustees,  to  be  expended  or  disbursed  for 
the  support  of  individuals,  each  one  of  whom  falling  within  the 
d3Scription  named  has  an  equitable  or  beneficial  interest  in  the  fand, 
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ftnd  which  he  mast  have  a  right  to  enforce  if  any  one  can.  And 
who  are  these  individuals  ?  They  are  the  indigent^  pious  young 
men  preparing  for  the  ministry  in  New  Haven.  The  difficulty  of 
carrying  this  provision  into  effect  is  as  great  as  if  no  trustee  had 
been  appointed ;  for  no  rule  of  determination^  selection,  or  appoint-* 
ment  is  fiimished  by  the  will,  and  no  positive  or  discretionary 
power  of  determination  bestowed.  ♦  ♦  ♦  \^ho  then  are 
entitled  to  this  bequest?  What  is  meant  by  indigent  youug  men  ? 
No  rule  of  discrimination  is  given.  And  who  but  Him  that  know- 
eth  the  heart  can  determine  who  are  the  pious  ones  intended  by  the 
testator.  Surely  he  did  not  intend  all  who  merely  make  professions 
of  pie^.  And  what  was  meant  by  preparing  for  the  ministry  in 
New  Haven  ?  Was  it  a  preparation  by  a  course  of  theological  or 
academical  study/' 

Bvery  feature  of  uncertainty  pointed  out  by  Chief  Justice 
OHUBOHy  in  the  above  cited  case,  exists,  with  bolder  outlines,  in  the 
case  at  bar.  It  is  certainly  as  difficult  to  ascertain  whether  a  man 
is  orthodox  as  whether  he  is  pious.  In  the  first  case  there  exists  the 
double  inquiry,  what  principles  are  orthodox  ?  and  whether  a  given 
person  professing  them  does,  in  fact»  and  at  heart,  entertain  them. 
Piety  is  indicated  by  a  man's  daily  walks  in  life ;  his  orthodoxy  ii 
not.  In  the  Connecticut  case,  the  beneficiaries  were  in  a  degree 
pointed  out  They  were  to  be  indigent,  pious  young  men  prepar- 
ing for  the  ministry  in  New  Haven^  Connecticut.  In  the  case  at 
bar,  the  beneficiaries  are  to  be  taken  firom  a  class  numbering  mil- 
lions, and  no  rule  of  selection  or  appointment  is  prescribed.  In  the 
case  at  bar,  the  character  of  the  education  to  be  given  is  not  at* 
tempted  to  be  described.  The  case  of  White  v.  Fisk  was  well  con* 
iidered,  and  is  dted  by  the  later  cases  involving  this  question,  with 
approval 

In  the  case  of  fbniain  v.  Bavenely  17  How.  (XJ.  S.)  368,  the  testa- 
tor in  his  will  had  authorized  and  empowered  his  executors,  or  the 
survivor  of  them,  after  the  decease  of  his  wife,  to  dispose  of  certain 
portions  of  his  estate,  for  the  use  of  such  charitable  institutions  in 
Pennsylvania  and  South  Carolina  as  they  or  the  survivor  of  them 
might  deem  most  beneficial  to  mankind,  and  so  that  part  of  the 
colored  population  in  each  of  said  States  should  partake  of  the 
benefits  thereofl  The  executors  died  without  executing  the  trust 
The  case  was  considered  as  governed  by  the  laws  of  Pennsylvania, 
where  the  principles  of  th^  statute  of  43  Elizabeth  are  recognized 
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by  the  courts.  The  oonrt  held  that  the  clause  of  the  will  above  re- 
cited was  too  uncertain  for  judicial  administration,  and  that  the 
executors  haying  died  without  exercising  the  discretion  conferred 
upon  them  by  the  testator,  the  property  devised  lapsed  to  the  next 
of  kin.  In  this  case  the  distinctions  between  English  and  American 
law  on  this  subject  are  clearly  drawn. 

Justice  McLeak,  in  this  case,  makes  ust,  of  this  language. 
^  There  is  not  only  uncertainty  in  the  beneficiaries  of  this  charity, 
but  behind  that  is  a  more  formidable  objection.  There  is  no  ex« 
pressed  will  of  the  testator.  He  intended  to  speak  through  hie 
executors,  or  the  successors  of  them,  but  by  the  acts  of  Providence 
this  had  became  impossible.  It  is  then  as  though  he  had  not 
spoken.  Oan  any  power  now  speak  for  him,  except  the  parens 
pairiaf 

In  the  case  of  Beehman  v.  Bansor^  decided  by  the  court  of  appeals^ 
%^  N.  Y.  298,  the  validity  of  the  three  clauses  of  the  will  of  one 
William  Barthrop  were  involved.  Although  attention  is  invited  to 
the  case,  for  it  is  distinguished  for  research,  learning,  and  an 
exhaustive  discussion  of  the  question  involved,  we  will  here  notice 
only  so  much  of  the  decision  as  applies  to  the  clause  of  the  wiU 
providing  for  a  dispensary. 

This  clause  reads  as  follows:  ''After  the  expiration  of  ten  years, 
or  sooner,  if  my  executors  find  that  there  will  be  sufiBcient  funds,  I 
would  wish  a  public  di8X)ensary,  as  in  New  York,  on  a  similar  plan, 
for  indigent  persons,  both  sick  and  lame,  to  be  attended  by  a  phy« 
sician  elected  to  the  establishment,  at  their  own  houses,  and  also 
daily  at  the  dispensary ;  my  executors  to  consult  judicious  men  in 
Albany,  respecting  the  same,  and  funds  enough  to  carry  on  the 
building,  and  yearly  expenses." 

The  executors,  upon  the  will  being  probated,  renounced  the  trust 
and  refused  to  execute  the  same.  The  court  of  appeals  in  this  case 
held  that  it  would  have  been  competent  for  the  executors,  whom  the 
testator  had  selected  to  execute  his  trust  and  had  clothed  with  dis- 
cretionary power  over  omitted  details  in  his  scheme  of  charity,  to 
have  carried  out  the  trust,  but  that  they  having  renounced  the 
trust,  the  same  was  so  uncertain  that  it  could  not  be  administered 
by  judicial  authority.  Oomstook,  J.,  who  delivered  the  opinion  of 
the  court,  said:  ''By  that  provision  the  testator  declared  that  he 
'  would  wish  a  public  dispensary,  as  in  New  York,  upon  a  similar 
plan,  for  indigent  persons,  both  sick  and  lame,  to  be  attended  by  a 
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physioian  elected  to  the  establishment^  at  their  own  houses,  and 
Abo  daily  at  the  establishment ,  my  executors  to  consult  judicious 
men  in  Albany  respecting  the  same,  and  funds  enough  to  carry  on 
the  building  and  yearly  expenses.'  According  to  one  construction 
of  this  clause — a  construction  certainly  plausible — a  discretion 
was  reposed  in  the  executors  to  determine  the  location  of  the  pro- 
posed establishment,  its  extent  and  particular  characteristics,  and  the 
amount  of  funds  to  be  devoted  to  the  object.  The  actual  exercise 
of  that  discretion  by  those  in  whom  it  was  confided  might,  by  ren- 
dering uncertain  certain,  relieve  the  bequest  from  the  objections 
arising  out  of  its  vague  and  indefinite  character.  The  will  of  a 
testator  may  be  ascertained  by  the  acts  of  those  to  whom  he  has 
intrusted  discretion  and  power.  Such  acts  may  be  justly  regarded 
as  the  definite  expression  of  his  own  purpose.  But  in  this  view  of 
the  present  question,  the  objections  encountered  are  that  the  discre- 
tion was  personal  to  the  individuals  appointed  to  be  executors,  and 
that  they  renounced  the  trust  ♦  *  *  If,  taking  another  view 
of  the  provision  in  question,  we  say  that  the  executors  were  not 
q[>pointed  to  be  the  authors  of  a  scheme  for  the  proposed  dispensaryf 
with  discretionary  powers  as  to  the  amount  of  endowment  and 
other  circumstances,  we  shall  find,  the  difficulties  still  more  obvious. 
All  that  we  can  learn  from  the  language  of  the  testator  is,  that  ho 
had  in  his  mind  a  vague  and  shadowy  conception  of  a  dispensary^ 
similar  to  those  in  the  city  of  New  York,  without  any  determinate 
views  as  to  the  place  of  its  foundation,  the  mode  of  perpetuating 
and  governing  it  *  *  *  Putting  aside,  as  we  do  now,  the  idea 
of  a  delegated  discretion  which  might  cure  these  defects,  there  are 
wanting  all  the  elements  of  certainty  which  are  necessary  to  impart 
validity  to  this  bequest  There  is  a  fatal  uncertainty  both  as  to  the 
subject  and  the  object  of  the  bequest" 

The  learned  judge,  after  deciding  the  clause  of  the  will  relating 
to  the  dispensary  void  for  uncertainty,  enters  into  an  elaborate 
argument,  showing  that  the  English  law  on  this  subject  is  not  tne 
jaw  in  this  country.  As  in  the  oase  at  bar,  in  the  above  case  the 
beneficiaries  were  not  designated.  It  differs  from  this  case,  how- 
ever, in  this,  that  the  scheme  or  plan  by  which  the  charit;  was  to 
be  carried  out  is  in  a  great  degree  defined.  A  public  dispensary 
was  to  be  erected,  on  the  same  plan  as  similar  institutions  in  the 
diy  of  New  York,  at  which  the  sick  and  the  lame  were  t:>  be 
attended  by  a  physician  elected  to  the  estabh'shment,  at  their  own 
Vol.  IX.— 89 
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homes,  and  also  daily  at  the  establishment,  yet  the  court  of  appeals 
held  the  charity  to  be  too  indefinite  for  judicial  administration  in 
the  absedce  of  trustees  with  delegated  discretion  to  supply  omitted 
details,  such  as  the  selection  of  a  location  for  the  proposed  estab- 
lishment, its  extent,  and  the  amount  of  funds  to  be  deyoted  to  it 
The  case  was  much  stronger  in  favor  of  the  charity  than  the  one 
under  consideration.  We  have  presented  the  above  cases  as  illus- 
trations of  the  degree  of  the  certainty  necessary  to  constitute  a 
valid  charity.  We  claim  that  they  establish  these  principles:  If  the 
charity  does  not  fix  itself  upon  any  particular  object,  but  is  gen- 
eral and  indefinite,  such  as  the  promotion  of  the  moral  and  intel- 
lectual condition  of  a  race,  or  the  relief  of  the  poor,  and  no  plan 
or  scheme  is  prescribed,  and  no  discretion  is  lodged  by  the  testator 
in  certain  and  ascertainable  individuals,  it  does  not  admit  of  judicial 
administration.  In  such  a  case  in  England  the  administration  of 
the  charity  is  cast  upon  the  king  to  be  executed  cypres,  while  in 
this  country  the  property  devised  lapses  to  the  next  of  kin.  If, 
however,  in  such  a  case  certain  and  ascertainable  trustees  are  ap- 
pointed, with  full  powers  to  select  the  beneficiaries  and  devise  a 
scheme  or  plan  of  application  of  the  funds  appopriated,  the  court 
will,  through  the  trustees,  execute  the  charity. 

If  a  scheme  is  prescribed,  such  as  the  foundation  of  a  school,  with 
dear  and  specific  directions  as  to  its  government  and  the  applica- 
tion of  the  funds  appropriated,  the  charity  will  be  sustained  by  the 
court 

If  a  devise  is  made  to  an  association,  voluntary  or  corporate,  hav- 
ing its  board  of  trustees  and  organized  for  a  known  and  legal  pur- 
pose, such  as  a  church,  or  a  theological  institute,  the  law  will 
presume  that  the  testator  intended  that  the  trustees  or  regents  of 
such  association  should  administer  the  charity  in  furtherance  of 
the  purpose  of  such  association,  and,  when  necessary,  select  the 
beneficiaries.     See  Bridges  v.  PleasarUsy  4  Ired.  Eq.  ^6. 

In  Lepage  v.  McNamarOy  5  Iowa,  124,  it  was  held,  that  ''there 
is,  in  general*  the  same  necessity  for  a  •cestui  que  trusty  capable  of 
taking  the  beneficial  interest,  and  so  defined  and  pointed  out  as 
that  there  shall  be  no  uncertainty,  as  there  is  for  a  properly  defined 
grantee  in  a  deed.  Oallego^a  Ea^rs  v.  Attorney- Oeneraly  3  Leigh, 
450.  If  there  is  such  uncertainty,  as  that  it  cannot  be  known 
who  is  to  take  as  beneficiary,  the  trust  is  void ;  and  the  heir,  by 
operation  of  law,  will  take  the  legal  estate,  stripped  of  the  trusf 
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A  dense  for  the  use  of  the  sohoolB  among  the  inhabitants  of*  the 
north-west  parish  of  Bozford  is  Void  for  oncertaintj.  Barker  y. 
Wood,  9  Mass.  419. 

A  devise,  ^'I  give  my  farm  in  Pomfret  to  the  yearly  meeting  of 
people  called  Quakers  of  New  England,  the  net  income  to  be  appro* 
priated  in  aid  of  the  charitable  fund  of  the  boarding  school  estab- 
lished by  Friends  in  Providence.^'  In  an  action  of  ejectment  by 
the  heirs  at  law,  it  was  held,  first,  that  the  individuals  composing 
the  meeting  did  not  take;  second,  that  the  yearly  meeting  as  a 
voluntary  association  did  not  take ;  third,  that  they  could  not  take 
as  a  corporation  unless  expressly  authorized  by  their  charter ;  fourth, 
that  the  devise  could  not  be  sustained  as  a  charity ;  fifth,  that  the 
subject  devised  descended  to  the  heirs  at  law.  Greene  v.  Dennis,  6 
Conn.  293. 

In  Wheeler  v.  Smith,  9  How.  (XT.  S.)  55,  it  was  held,  that  a  be- 
quest to  trustees  for  such  purposes  as  they  consider  might  prove  to 
be  most  beneficial  to  the  town  and  trade  of  Alexandria  was  void. 

In  Kelley  v.  KeUey,  25  Penn.  St  460,  it  was  held  that  a  will  which 
contains  no  intelligible  devise  or  bequest  is  void. 

In  Trippe  v.  Frazier,  4  Harr.  &  Johns.  446,  it  was  held  that  a  be- 
quest to  the  real  distressed  poor  of  Talbot  county,  Maryland,  was 
void  for  uncertainty. 

In  WUderman  v.  (Xty  o/BaUimore,  8  Md.  551,  it  was  held  that  a 
devise  to  the  city  of  Baltimore,  in  trust  for  the  relief  and  support 
of  the  indigent  poor  persons  who  may  from  time  to  time  reside  in 
the  twelfth  ward  of  said  city,  was  void,  as  being  too  vague  and  in- 
definite, and  the  property  vests  in  the  next  of  kin,  or  residuary 
legatee ;  and  their  rights  vesting  immediately,  it  is  not  competent 
for  the  legislature  to  divest  them  by  a  subsequent  act. 

In  Morse  v.  Carpenter,  19  Vt.  613,  it  was  held,  that  a  devise  to 
the  poor  or  a  deed  to  the  poor  of  a  parish  is  void  for  vagueness  and 
uncertainty.  The  court  say:  ''These,  and  the  like  cases,  furnish 
illustrations  in  reference  to  the  grantee,  of  the  amhiguitas  patens^ 
strictly  so  called,  an  ambiguity  not  removable  by  construction,  nor 
to  be  explained  by  evidence  aliunde,  without  making  more,  or  less, 
of  the  instrument  than  its  terms  import" 

In  Oallegcfs  E7?rs  v.  Attorney-General,  3  Leigh,  450,  it  was  held 
that  a  devise  to  executors,  to  lay  by  two  thousand  dollars,  to  be  cis- 
tributed  among  needy  poor  and  respectable  widows,  was  uncertain 
as  V>  beneficiaries,  and  void. 
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A  bequest,  ''I  leave  the  whole  of  said  fnnds  in  the  hands  of  my 
ezeontor,  to  be  applied  by  him  to  the  support  of  the  missionaries  in 
India»  under  the  direction  of  the  general  assembly  board  of  mis> 
sions  of  the  Presbyterian  Ohurch/'  is  void  for  uncertainiy.  Pre»* 
byterian  Church  v.  White,  Phila.  Law  Beg.  526. 

A  devise  to  the  Education  Society  of  Virginia,  for  the  benefit  of 
theologicar  students  at  the  seminary  near  Alexandria,  is  void  for 
uncertainty.    Opinion  of  TAiinsY,  supra. 

In  Bridges  v.  Pleasants,  4  Ired.  Eq.  26,  it  is  held,  that  a  bequest 
for  religious  charity  must  be  to  some  definite  purpose,  or  to  some 
body  or  association  of  persons,  having  a  legal  existence  and  with 
capacity  to  take. 

In  Marice  v.  Bishop  of  Durham,  9  Yes.  399,  10  id.  522,  it  was 
held,  that  a  gift  to  the  bishop,  '^  to  be  disposed  of  to  such  objects  of 
benevolence  and  liberality  as  he  should  most  approve  of,''  was  void 
for  its  vagueness  and  generality,  inasmuch  as  no  person  or  persons 
in  particular  could  claim  the  benefit  of  the  gift  or  enforce  the  bishop 
to  bestow  charity  upon  any  person,  while  it  was  yet  clear  that  the 
bishop  could  not  keep  it  himself.  Therefore,  the  subjects  of  such 
gift  result  to  the  heir  or  next  of  kin  of  the  donor^ 

The  reasoning  of  the  court  in  the  case  of  DashieU  v.  Attorn^- 
General,  5  Harr.  &  Johns.  392,  is  so  strongly  in  point  in  the  case 
under  consideration,  that  we  reproduce  the  statement  of  the  case 
and  the  opinion  of  the  court  upon  the  question  of  vagueness  and 
uncertainty.  The  court  say :  It  is  an  admitted  general  principle, 
that  a  vague  bequest,  the  object  of  which  is  definite,  cannot  be  estab- 
lished in  a  court  of  equity.  Is  this  a  bequest  of  that  description  ? 
We  think  it  clearly  is.  The  testator,  by  his  will,  appointed  the 
appellant,  George  Dashiell,  and  Henry  Downes  trustees  of  his  estate 
and  the  guardians  of  his  only  child,  with  instructions  to  his  execu- 
tors to  pay  over  to  them  the  annual  income  of  his  estate,  to  be  by 
them  appropriated  according  to  the  provisions  of  the  will,  which, 
after  providing,  among  other  things,  for  the  payment  of  his  debta^ 
and  the  support  and  education  of  his  daughter,  directs  the  residue 
of  the  income  of  his  estate,  'to  be  equally  divided,  one-half  to  be 
applied  toward  feeding,  clothing  and  educating  the  poor  children 
belonging  to  the  congregation  of  Si  Peter's  Protestant  Episcopal 
Church  in  the  city  of  Baltimore,'  etc,  with  certain  provisions  for 
the  eventual  increase  or  decrease  of  the  fund  so  set  apart  for 
that  purpose.    Who  are  '  the  poor  chUdren  belonging  to  the  con- 
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gregation  of  St  Peter's  Protestant  Episcopal  Church  in  the  city  of 
Baltimore  ?*  No  court  can  know  or  have  the  means  of  ascertaining, 
and  the  description  of  the  cestui  que  trust  is  so  vague,  that  none 
can  be  found  who,  upon  the  general  principles  of  equity,  can  entitle 
themselves  to  the  benefit  of  the  trust" 

The  court  after  reviewing  the  case  of  Morice  v.  Bishop  of  Durham^ 
supra,  and  discussing  the  doctrine  of  discretion  vested  in  trustees, 
flays:  ^'But  no  such  power  is  given;  the  trustees  are  directed  to 
appropriate  the  funds  intrusted  to  them,  to  the  feeding,  clothing 
and  educating  the  poor  children  belonging  to  that  congregation,  not 
such  as  they  might  select,  and  without  any  right  or  power  to  dis- 
criminate ;  and  tiiere  is  no  difference  whether  a  devise  or  bequest 
be  immediate  to  an  indefinite  object,  or  to  a  trustee  for  the 
use  and  benefit  of  an  indefinite  object  If  it  be  immediate  to  an 
mdefinite  object^  it  is  void;  and  if  it  be  a  trust  for  an  indefinite 
object^  the  property  that  is  the  subject  of  the  trust  is  not  disposed 
o^  and  the  trust  results  for  the  benefit  of  those  to  whom  the  law 
gives  the  property  in  the  absence  of  any  other  disposition  of  it  by 
the  testator  or  donor/' 

The  principles  enunciated  in  the  above  case  are  the  same  as  in 
White  V.  Flsi,  supra,  and  Beekman  v.  Bonsor,  supra,  and  many 
other  of  the  adjudicated  cases  referred  to,  and  are  directly  in  point  in 
the  case  under  consideration.  In  the  above  case  the  decision  was  made 
to  turn  upon  the  fact  that  the  bequest  was  to  all  the  poor  belonging 
to  a  certain  chnrch,  and  that  there  was  no  power  given  to  select  the 
benefidaries  from  the  class  or  discriminate  between  them.  In  Fon- 
tain  V.  Bavenel,  supra,  and  in  Beekman  v.  Bonsor,  supra,  the  trust 
was  defeated  because  there  was  no  declared  will  of  the  testator,  but 
only  a  vague  and  indefinite  intention  declared  or  wish  expressed.  In 
White  y*  Fish  the  ruling  was  based  upon  the  fact  that  there  was 
^no  rule  of  determination,  selection,  or  appointment  furnished  by 
the  will,  and  no  positive  or  discretionary  power  of  determination 
bestowed." 

In  the  case  of  White  v.  Fisk  the  beneficiaries  were  described  as 
the  pious  young  men  preparing  for  the  ministry  in  New  Haven.  In 
M^Cord  V.  Ochiltree  they  are  described,  as  pious  indigent  youths 
preparing  for  the  ministry  of  the  gospel  according  to  a  peculiar 
order  of  faith.  In  Dashiett  v.  Attorney- General  they  are  described 
as  ''the  children  belonging  to  the  congregation  of  Saint  Peter's  Pro* 
testant  Episcopal  Church  in  the  city  of  Baltimore,"  while  in  the  case 
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ander  consideration  they  are  described  as  '^  the  colored  children, 
both  male  and  female^  of  the  colored  race/'  without  any  [xywet  of 
determination^  selection,  discrimination,  or  appointment^  eroept  thai 
the  trust  is  to  be  executed  in  ^  such  way  and  manner  as  they  may 
deem  best,  of  which  a  majority  shall  determine." 

In  Dashiett  t.  AUomeff- General,  it  is  said  that  ''there  is  no  dif* 
ference  whether  a  deyise  or  bequest  be  immediate  to  an  indefinite 
object,  01  to  a  trustee  for  the  use  and  benefit  of  an  indefinite 
object  ** 

If  the  deyise  or  bequest,  in  the  case  under  consideration,  had 
been  made  directly  to  the  beneficiaries  therein  named,  without  the 
intenrention  of  trustees,  would  any  one  maintain*  that  it  could  be 
sustained?  We  presume  that  every  one  learned  in  the  law  would 
admit  that  it  would  be  yoid  for  vagueness  and  uncertainty. 

It  was  held  in  White  v.  Fish  and  Bridges  v.  Pleasant,  supra,  that 
''each  one  of  those  &lling  within  the  description  named  has  an 
equitable  or  beneficial  interest  in  the  fund,  and  which  he  must  have 
the  right  to  enforce  if  any  can." 

Let  us  apply  these  principles  to  the  case  under  consideration. 
The  trust  created  is  in  favor  of  the  colored  children,  both  male  and 
female,  of  the  colored  race.  We  have  adopted  the  theory  of  the 
learned  counsel  for  the  appellants,  that  the  testator  intended  that  his 
beneficiaries  should  be  selected  from  the  children  of  the  African 
race  residing  in  the  United  States.  We  know  historically  that 
there  are  about  four  millions  of  that  race  within  the  States  and 
Territories  of  the  United  States,  and  that  they  are  scattered  over  a 
vast  extent  of  territory,  from  the  lakes  in  the  north  to  the  gulf  of 
Mexico  in  the  south,  and  from  the  Atlantic  to  the  Pacific. 

If  it  is  true  that  each  one  falling  within  the  description  named 
has  an  equitable  or  beneficial  interest  in  the  fund,  and  one  which 
he  has  the  right  to  enforce,  does  it  need  any  argument  or  illustra- 
tion to  demonstrate  that  it  will  be  impracticable,  nay  impossible,  to 
execute  the  trust  ? 

If  it  is  true,  as  we  have  tried  to  demonstrate,  that,  under  the  will, 
the  trustees  have  no  power  or  discretion  to  select  the  beneficiaries 
from  the  class  designated,  does  it  not  logically  and  unavoidably 
result  that  the  devise  must  be  held  void  for  its  vagueness  and  uncer- 
tainty ?  Viewing  the  matter  in  either  aspect,  it  is  quite  obvious  to 
as  that  it  will  be  impracticable  and  impossible  to  execute  the  trust 

The  cases  cited  by  the  counsel  for  the  appellants  are,  in  general. 
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readily  distingnishable  firom  the  one  under  consideration.  In  some 
of  the  cases  the  objects  and  purposes  of  the  charity  were  defined, 
and  the  mode  of  its  application  prescribed  with  precision.  In 
others^  where  the  purpose  of  the  charity  was  general,  trustees  were 
appointed,  who  were  in  existence,  ascertainable  and  competent  to 
act,  with  plenary  discretion  to  speak  for  the  testator  after  his  death. 
In  others,  the  charity  was  bestowed  upon  organized  associations, 
Toluntaiy  or  corporate,  haring  boards  of  trustees  or  regents. 

The  principal  case  relied  upon  by  the  counsel  for  the  appellants 
is  M^Gord  y.  Ochiltree^  8  Blackf.  15.  That  case  was  this :  John 
Ochiltree  died  in  1840,  testate.  By  his  last  will  and  testament, 
among  other  bequests,  he  made  the  following :  ^^After  paying  all  the 
foregoing  bequests,  I  give  and  bequeath  unto  the  Theological 
Seminary  at  South  Hanover,  in  the  State  of  Indiana,  all  the 
remainder  of  my  estate,  to  continue  a  permanent  fund,  and  the 
interest  to  be  applied  to  the  education  of  pious,  indigent  youths 
who  are  preparing  themseWes  for  the  ministry  of  the  gospel,  and 
those  only  who  strictly  adhere  to  the  Westminster  confession  of 
faith  in  its  literal  meaning." 

When  the  testator  made  his  will,  and  when  he  died,  the  theologi* 
oal  seminary  referred  to  was  organized  and  regularly  conducted 
under  the  management  of  directors  appointed  for  that  purpose. 
Now,  in  this  bequest  there  was  no  uncertainty  whatever,  except 
that  the  beneficiaries  were  not  designated  by  name,  but  were 
referred  to  as  a  class  and  designated  as  pious,  indigent  youths.  The 
intention  of  the  testator  is  manifest  as  to  who  should  select  the 
beneficiaries,  the  kind  of  education  to  be  given,  and  the  particular 
seminary  at  which  it  should  be  given.  The  devise  was  to  a  certain 
theological  seminary,  then  organized  and  regularly  conducted.  It 
was  clearly  the  intention  of  the  testator  that  the  beneficiaries 
should  be  selected  by  the  directors  of  that  seminary,  should  .be  there 
educated,  and  that  the  education  received  should  be  theological, 
as  it  was  exclusively  a  theological  seminary.-  We  have  then  here, 
not  only  certain  and  ascertainable  persons  to  select  the  beneficiaries, 
but  the  kind  of  education  is  prescribed,  and  the  instrumentality  by 
which  the  charity  should  be  carried  into  effect  is  already  pointed 
out.  Judge  Dbwey,  when  he  penned  his  opinion,  verv  clearly 
appreciated  the  importance  of  these  facts ;  for  he  carefully  makes 
these  statements:  ''All  the  operations  of  the  theological  seminary 
were  to  be  conducted  on  the  principle  of  a  strict  adherence  to  the 
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Btandard  of  the  Presbyterian  churoh  in  its  obyioas  meaning  *  * 
From  its  first  establishment  at  South  Hanoyer,  until  its  incorpora- 
tion^ the  seminary  was  always  organized  under  the  management  of 
direotoi*8  appointed  for  that  purpose/'  This  forms  the  distinguish- 
ing feature  between  the  case  of  it  Cord  y.  Ochiltree  and  White  y» 
FlsL    In  other  respects  the  cases  are  paralleL 

Chief  Justice  GHUBCHy  when  he  deliyered  the  decision  in  White  t. 
Mskf  appreciated  the  importance  of  this  difference  between  the  two 
cases,  as  appears  from  the  following  passages  in  that  decision : 
**  This  legacy  is  not  giyen  to  any  college  or  institution^  nor  to  any 
association  of  persons  corporate  or  yoluntary,  nor  is  any  sucli 
alluded  to,  by  which  the  charity  can  be  disjiensed.  *  *  *  If  a 
bequest  for  the  purpose  indicated  in  this  will,  in  this  respect,  had 
been  made  to  a  college,  a  theological  institute,  the  congregational 
society  of  which  the  testator  was  a  member,  or  other  body  which  had, 
or  might  haye,  a  supenrision  or  interest  in  the  general  welfare  of 
this  charity,  and  rules  for  its  management,  it  would  haye  presented 
a  yery  different  case.  *  ♦  ♦  There  is  a  class  of  cases,  the 
authority  of  which  we  recognize,  where  the  indiyidual  beneflciariefl 
under  a  will,  but  included  in  a  definite  class,  are  left  uncertain,  and 
yet  the  bequest  for  their  benefit  has  been  sustained.  But  these  are 
eases  where  the  gift  has  been  to  some  corporate  or  yoluntary  associa- 
tion, whose  duty  and  business  it  becomes  to  dispense  the  charity." 

The  force  of  this  distinction  is  acknowledged  by  Dewey,  J.,  in 
Bartlett  y.  King^  12  Mass.  537.  He  says:  '^  The  second  point  made 
by  the  defendant's  counsel  is,  that  the  bequest  is  yoid  for  uncer- 
tainty. *  *  *  It  is  manifest  that  the  legacy  is  not  giyen  to  the 
plaintiffs,  but  in  trust  for  the  use  of  others ;  and  it  is  said  on  the 
part  of  the  defendant,  that  the  trust,  or  the  persons  who  are  entitled 
to  the  benefit  of  it,  as  cestui  que  trusty  are  altogether  uncertain.  If 
this  be  so,  the  bequest  is  undoubtedly  yoid.  *  *  *  It  then 
becomes  necessary  to  inquire,  who  are  the  persons  to  whose  use  the 
plaintiffs  claim  the  legacy  under  the  will  of  the  testatrix  ?  They 
are  not  described  by  their  proper  names,  nor  by  the  name  of  any 
corporate  body ;  but  they  are  called  ^  The  American  Board  of  Oom- 
missioners  for  Foreign  Missions  and  their  associates.' 

'*  The  persons  who  at  the  time  of  executing  the  will  constituted 
the  board  and  their  associates,  if  they  can  be  ascertained,  are  the 
persons  for  whose  use  the  legacy  was  intended ;  not  for  ilieir  per- 
sonal and  indiyidual  benefit,  but  as  trustees  to  apply  the  prooeedf 
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of  it  to  the  purposes  of  the  board,  and  to  promote  the  pious  objects 
for  which  it  was  established.  It  is  not  necessary  that  a  legatee  be 
named.  If  he  is  otherwise  clearly  described,  it  is  sufficient.  *  *  * 
If  the  persons  who  constitute  the  American  Board  of  Foreign  Mis- 
sions are  certain  and  known  by  that  description,  we  then  hare  as 
much  certainty  with  regard  to  the  persons  to  whom  the  plaintiffs 
are  to  pay  over  the  interest  and  income  of  the  legacy  as  if  they  had 
been  expressly  named  in  the  will.  For  this  we  musfc  recur  to  the 
facts  a^^eed  by  the  parties ;  and  by  them  ifc  is  admitted  that  such  a 
board  was  in  existence,  consisting  of  nine  persons,  and  known  to 
the  testatrix  at  the  time  of  executing  her  will." 

Now,  it  will  be  obseryed  that  this  case  turned  upon  the  ground 
that  the  persons  composing  the  American  Board  of  Foreign  Mis- 
sions were  ascertainable,  and  that  therefore  the  case  fell  within  the 
maxim,  id  cerium  est,  quod  cerium  reddi  potest.  It  is  expressly 
stated  that  had  they  not  been  ascertainable  persons  the  charity 
would  have  fuled. 

In  that  case  the  existence  of  the  association  was  admitted,  and 
that  the  persons  composing  it  were  known  to  the  testator.  In  the 
ease  under  consideration  the  complaint  avers,  and  the  demurrer 
admits,  that  no  such  association  as  the  ^'  orthodox  protestant  clergy- 
men of  Delphi  ^  erer  did  exist 

'  In  that  case  the  beneficiaries  are  so  described  that  it  was  as  easy 
to  ascertain  who  were  intended  as  though  they  had  been  expressly 
named,  while  in  this  case  the  beneficiaries  are  designated  only  as  a 
class  of  persons  belonging  to  four  millions  of  their  race  in  this 
country. 

We,  therefore,  hold  that  the  residuary  devise  and  bequest  is  void 
at  law,  and  cannot  receive  a  judicial  enforcement  by  a  court  of 
chancery  possessing  the  ordinary  powers  of  a  court  of  equity. 

It  is  claimed  by  the  appellants,  that  while  the  bequest  under  con- 
sideration may  be  void  at  law,  on  the  ground  of  uncertainty  as  to 
the  recipients  of  the  charity  and  the  want  of  trustees  to  execute  the 
trust,  it  will  be  sustained  in  equity.  It  is  admitted  by  the  appellees 
that  the  bequest  under  consideration  would  be  sustained  and  exe- 
cuted in  England.  It  is  claimed  by  the  appellants  that  the  courts 
of  chancery  in  this  State  possess  all  the  powers  of  the  court  of 
chancery  in  England.  It  is  maintained  by  the  appellees  that  the 
courts  of  chancery  in  this  State  possess  none  but  judicial  power,  that 
they  possess  no  prerogatiye  power,  such  as  the  chancellor  of  Eng- 
VoL.  IX.— 90 
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land  does,  and  which  is  derived  from  the  king;  that  the  cy  pr&§ 
power  is  not  judicial,  but  a  royal  prerogative,  exercised  under  the 
sign-manual  of  the  king.  It  is  also  maintained  by  the  appellants 
that  the  statute  of  43  Elizabeth  created  new  rights  and  conferred 
new  powers  on  the  courts  of  chancery ;  while  it  is  contended  by  the 
appellees  that  such  statute  created  no  new  rights,  but  provided  new^ 
and  different  remedies. 

The  solution  of  these  various  controverted  points  depends  upon 
five  propositions :  First,  are  the  powers  possessed  by  the  court  of 
chancery  in  England,  in  reference  to  charitable  uses,  exercised  in 
virtue  of  the  prerogative  power,  and  not  as  a  part  of  the  jurisdic* 
idon  inherent  in  a  court  acting  as  a  court  of  equity  ?  Second,  was 
this  prerogative  derived  directly  from  the  king  under  his  sign- 
manual,  or  was  it  conferred  on  the  court  by  the  statute  of  43  Eliza- 
beth, known  as  the  statute  of  charitable  uses?  Third,  is  the 
0yj[7r09  a  judicial  or  .prerogative  power?  Fourth,  do  the  courts  of 
chancery  in  this  State  i)ossess  any  prerogative  power  ?  Fifth,  in 
what  manner,  and  to  what  extent,  can  the  courts  of  chancery  in 
this  State  execute  the  statute  of  43  Elizabeth  ? 

We  will  discuss  these  propositions  in  the  order  stated.  Taket, 
a  J^  in  IbfUain  v.  Bavenel,  17  How.  (IT.  S.)  369,  says :  "*  But  the 
power  which  the  chancellor  exercises  over  donations  to  charitabje 
uses,  so  far  as  it  differs  from  the  power  he  exercises  in  other  cases 
of  trust,  does  not  belong  to  the  court  of  chancery  as  a  court  of 
equity,  nor  is  it  a  part  of  its  judicial  power  and  jurisdiction.  It 
is  a  branch  of  the  prerogative  power  of  the  king  bib  parens  patri^B, 
which  he  exercises  bv  the  chancellor.^' 

This  great  and  learned  judge  in  the  same  opinion  says :  "  Besting 
my  opinion  upon  the  English  authorities  above  referred  to,  and 
upon  the  emphatic  language  just  quoted  from  the  decision  of  this 
court,  I  think  I  may  safely  conclude  that  the  power  exercised  by 
the  English  court  of  chancery  in  enforcing  donations  to  charitable 
uses,  which  would  not  be  valid  if  made  to  other  uses,  is  not  a  part 
of  its  jurisdiction  as  a  court  of  equity,  but  a  prerogative  power  ex- 
ercised by  that  court''  See,  to  the  same  effect.  The  Baptist  Associa- 
turn  V.  Harfs  E^ts.,  4  Wheat  1 ;  3  Bl.  Com.  49 ;  Vidal  v.  Oirard^s 
Ea?rs.y  2  How.  (IT.  S.)  127;  M'Oord  v.  Ochiltree,  8  Blackf.  15. 

There  has  been  much  discussion  and  diversity  of  opinion  as  to 
the  second  proposition.  Takey,  G.  J.,  in  Fontain  v.  Raveneljsupra^ 
says :  '^  In  the  cases  in  relation  to  charities  which  have  come  befbrs 
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this  oonrt^  there  has  been  a  good  deal  of  discussion  upon  the  quesr 
tion,  whether  the  power  of  the  chancery  court  of  England  was 
derived  from  43  Elizabeth,  or  was  exercised  by  the  court  before  that 
act  was  passed.  And  there  has  been  a  diversity  of  opinion  upon 
the  subject  in  England,  as  well  as  in  this  country.  In  the  .^ase  of 
the  Baptist  Association  v.  Hart's  Et^ts,  Chief  Justice  Marshall^ 
who  delivered  the  opinion  of  the  court  (see  4  Wheat  49),  and  Ms 
Jnstioe  Stoby,  who  wrote  out  his  own  opinion  and  afterward  pub- 
lished it  in  the  appendix  to  3  Pet.  497,  were  both  at  that  time  of 
opinion  that  it  was  derived  from  the  statnt*".  But  in  Vidal  v. 
Qirar^s  ETirs^  %  How.  (U.  S.)  127,  Mr.  Justice  Story  changed  his 
opinion,  chiefly  upon  authority  of  cases  found  in  the  old  English 
record  which  had  been  printed  a  short  time  before  by  the  commis« 
sioners  on  public  records  in  England.  It  appeared  from  these 
records  that  the  power  had  been  exercised  in  many  cases  long  before 
the  statute  was  passed. 

In  case  of  the  Baptist  Association  v.  Harfs  Eofrsy  4  Wheat  1, 
Marshall,  G.  J.,  says :  '^  We  now  find  this  prerogative  employed  in 
enforcing  donations  to  charitable  uses,  which  would  not  be  valid  if 
made  to  other  uses,  in  applying  them  to  different  objects  than  those 
designated  by  the  donor,  and  in  supplying  all  defects  in  the  instru- 
ment by  which  the  donation  is  conveyed,  or  in  that  by  which  it  is 
administered.'' 

In  Vidal  v.  Qira/rSs  Ea^rs^  supra^  Mr.  Justice  Story,  in  speak- 
ing for  the  court,  says :  ^^  But  what  is  still  more  important,  is  the 
declaration  of  Lord  Redbsdalb,  a  great  judge  in  equity,  in  the 
Attorfiey- General  Y.  Afaj/or  of  Dublin,  1  Bligh,312, 347,  (1827)  where 
he  says :  '  We  are  referred  to  the  statute  of  Elizabeth  with  respect 
to  charitable  uses,  as  creating  a  new  law  upon  the  subject  of  char- 
itable uses.  That  statute  only  created  a  new  jurisdiction,  it  created 
no  new  law.  It  created  a  new  and  ancillary  jurisdiction,  a  jurisdic- 
tion created  by  commission,  etc.,  btt  the  proceedings  of  that  com- 
mission were  made  subject  to  appeal  to  the  lord  chancellor,  and  he 
might  reverse  or  affirm  what  they  had  done,  or  make  such  order  as 
he  might  think  fit  for  reserving  the  controlling  jurisdiction  of  the 
court  of  chancery  as  it  existed  before  the  passing  of  that  statute : 
ftnd  there  can  be  no  doubt  that  by  information  by  the  attorney- 
general  the  same  thing  might  be  done.'  He  then  adds,  *  the  right 
which  the  attorney-general  has  to  file  an  information  is  a  riglit  of 
prerogative.    The  king,  ss parens  patrim,  has  a  right,  by  his  propei 
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officer,  to  call  upon  the  Beyeral  oonrts  of  justice,  aooording  to  the 
tiatare  of  their  seyeral  jurisdictions,  to  see  that  right  is  done  to  hii 
subjects  who  are  incompetent  to  act  for  themselyes,  as  in  cases  of 
charities  and  other  cases.' ''  Mr.  Justice  Stoey,  affcer  referring  to 
many  cases  that  were  decided  before  the  passage  of  the  act  in  ques- 
tion, says :  '^  Whatever  doubts,  therefore,  might  properly  be  enter- 
tained upon  the  subject  when  the  case  of  the  Tnistees  of  the  Phxla* 
ddphia  Baptist  Association  y.  ffarfs  JSsc^rs,  4  Wheat  1,  was  before 
this  court  (1819),  those  doubts  are  entirely  remoyed  by  the  late 
and  more  satisfactory  sources  of  information  to  which  we  haye 
aUuded.'' 

DswBY,  J.,  in  IP  Cord  y.  Ochiltree  supra,  says :  "  The  jurisdiction 
of  the  English  court  of  chancery  has  several  branches,  and  is 
derived  from  various  sources.  The  most  important  branch  of  its 
power  is  that  general  one  which  it  exercises  as  a  court  of  equity, 
in  common  with  the  court  of  exchequer;  but  besides  this  extensive 
equity  jurisdiction  it  has  other  powers  which  are  peculiar  to  itself. 
Of  these  powers  it  will  be  necessary,  on  the  present  occasion,  to 
notice  but  one,  that  which  is  delegated  to  it  by  the  crown  aapare/uf 
patrim.  Within  this  branch  of  its  jurisdiction  is  classed  the  draper- 
intendence  of  infants,  idiots,  lunatics  and  certain  charities." 

There  are  many  other  authorities  to  the  same  effect,  but  we  do 
not  deem  it  necessary  to  refer  to  them,  as  those  produced  fully 
demonstrate  that  the  power  under  discussion  was  a  prerogative 
power,  and  was  not  conferred  by  the  statute  of  43  Elizabeth. 

It  is  so  well  settled  by  adjudicated  cases,  both  in  England  and  in 
this  country,  that  the  cy  pres  power  as  possessed  and  exercised  by 
the  courts  of  chancery  in  England  was  derived  directly  from  the 
king  and  constituted  a  part  of  the  prerogative  power,  that  it  is  not 
deemed  necessary  to  refer  to  authorities. 

The  fourth  proposition  is,  do  the  courts  of  chancery,  as  consti- 
tuted and  existing  in  the  StatiB  of  Indiana,  possess  and  can  they 
exercise  the  prerogative  power  that  is  possessed  and  exercised  by 
the  court  of  chancery  in  England  ? 

By  our  State  constitution,  the  judicial  power  of  the  State  is  vested 
in  a  supreme  court,  in  circuit  courts,  and  such  inferior  courts  as  tht 
general  assembly  may  establish.    Sec.  1,  art.  7. 

The  constitution  of  the  United  States  provides,  that  **  the  judi- 
cial power  of  the  United  States  shall  be  vested  in  one  supreme  courti 
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and  in  such  inferior  courts  as  the  congress  may  from  time  to  time 
order  and  establish.'^    Sec.  1,  art  3. 

Mr.  Chief  Justice  Takb y,  in  Fontatn  y.  Bavenel,  suproy  says :  ^'  The 
constitution  of  the  United  States,  as  I  have  before  said,  grants  only 
judicial  power  at  law  and  in  equity  to  its  courts ;  that  is,  the  pow- 
ers at  that  time  understood  and  exercised  as  judicial,  in  the  courts 
of  common  law  and  equity  in  England.  And  it  must  be  construed 
according  to  the  meaning  which  the  words  used  conyeyed  at  the- 
time  of  its  adoption ;  and  the  grant  of  power  cannot  be  enlarged 
by  resorting  to  a  jurisdiction  which  the  court  of  chancery  in  Eng- 
land, centuries  ago,  may  haye  claimed  as  a  part  of  Its  ordinary  judi- 
cial power,  but  which  had  been  abandoned  and  repudiated  as  unten- 
able on  that  ground,  by  the  court  itself,  long  before  the  constitution 
was  adopted'' 

Mr.  Justice  MgLeak,  in  speaking  for  the  court,  in  Fontain  y» 
Jiavenel,  supra,  says :  ^  The  courts  of  the  United  States  cannot 
exercise  any  equity  powers,  except  those  conferred  by  acts  of  con- 
gress, and  those  judicial  powers  which  the  high  court  of  chancery 
in  England,  acting  under  its  judicial  capacity  as  a  court  of  equity, 
possessed  and  exercised  at  the  time  of  the  formation  of  the  consti- 
tution of  the  United  States.  Powers  not  judicial,  exercised  by  the 
chancellor  merely*  as  the  representatiye  of  the  soyereign,  and  by 
yirtue  of  the  king's  prerogatiye  as  parens  patrim,  are  not  possessed 
by  the  circuit  courts." 

Mr.  Willard,  in  his  Equity  Jurisprudence,  says :  '^  The  reason  is 
that  we  haye  no  magistrate  clothed  with  the  prerogatiyes  of  the 
crown,  and  our  courts  of  justice  are  intrusted  only  with  judicial 
authority." 

In  the  case  of  Moore^s  ffeirs  y.  Moore's  Devisees  and  Executors,  4 
Dana,  344,  Mr.  Chief  Justice  Robertson,  speaking  for  the  court, 
says :  ^^  And  we  do  not  admit  that  the  commonwealth  as  parens 
pairim  can  rightfully  interfere  unless  there  be  an  escheat  to  her ; 
and  then  she  may  become  the  absolute  and  beneficial  owner.  Rights 
here  are  regulated  by  law;  and  if  any  person  have  a  claim  to  prop- 
erty ineffectually  dedicated  to  charity,  the  commonwealth  has  no 
prerogatiye  right  to  decide  on  that  claim,  and  dispose  of  the  property, 
as  the  kin^  of  England  has  been  permitted  to  do." 

In  Williams  y.  Williams,  8  N.  Y.  525,  Dbnio,  J.,  said :  ^  I  concede 
the  English  doctrine  is  in  force  here  only  so  far  as  it  is.  adapted  to 
our  political  condition.    In  that  class  of  cases,  therefore,  where  the 
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gift  is  80  indefinite  that  it  cannot  be  ezeoated  by  the  courts  ^  * 
the  claim  of  the  representatives  of  the  donor  mast  prevail  over  the 
charity.  The  reason  is,  we  have  no  magistrate  clothed  with  the 
prerogatives  of  the  crown,  and  our  courts  of  justice  are  intrusted 
duly  with  judicial  power." 

In  Beehnan  v.  BomoVy  23  N.  Y.  298,  Ooxstoce,  G.  J.,  says :  *^  The 
cy  pres  power  which  constitutes  the  peculiar  feature  of  the  English 
system,  and  is  exerted  in  determining  gifts  to  charity,  where  fche 
donor  has  failed  to  define  them,  and  in  preparing  schemes  of  approx- 
imation near  to,  or  remote  from,  the  donor's  true  design,  is  unsuited 
to  our  institutions,  and  has  no  existence  in  the  jurisprudence  in  this 
State  on  this  subject." 

The  court  of  errors  and  appeal,  in  the  State  of  New  Jersey,  in 
Thomson's  JSx'rs  v.  NorriSj  5  0.  K  Green,  489,  say:  ^^Is  the  pur- 
pose indicated,  then,  a  charity  in  a  legal  point  of  view?  I  do  not 
understand  that  there  is  any  difference  whatever  between  the  com- 
mon law  of  England  and  of  this  State  upon  the  point  as  to  what 
constitutes  the  legal  definition  of  a  charity.  And  by  this  common 
law  I  mean  that  system,  so  far  as  respects  this  question,  which  has 
grown  up  in  a  series  of  decisions  founded,  in  part,  upon  the  43d  of 
Elizabeth,  chapter  4  (the  state  of  charitable  uses).  The  doctrine  of 
the  English  court  of  chancery,  with  regard  to  the  mere  classification 
of  things  which  are,  and  those  which  are  not,  charities,  in  the  eyes 
of  the  law,  has  been  very  generally  recognized  in  this  country. 
The  discrepancy  between  tiie  English  and  American  systems  r^[u- 
lating  charities  consists  in  this,  that  in  England  a  bequest  for  a 
charity  will  be  effectuated,  no  matter  how  uncertain  the  objects  or 
the  persons  may  be,  or  whether  the  bequest  can  be  carried  into 
exact  execution  or  not;  for  when  a  literal  execution  becomes  im* 
practicable,  the  court  wiU  administer  it  on  the  doctrine  of  ey  pres. 
In  some  instances  the  courts  of  this  country  have  refused  to  exer- 
dse  so  extensive  a  jurisdiction.  I  am  not  aware  that  in  our  own 
courts  this  subject  has  received  any  elucidation.  It  may  well  be, 
therefore,  that  a  bequest^  obviously  for  a  charity,  and  which  in 
England  would  be  carried  into  effect,  might  not  be  enforced  in  our 
own  courts,  on  the  ground  of  the  indefiniteness  of  its  objects  or  the 
impi'aeticability  of  its  execution.  But  this  is  a  diversity  of  legal 
admiuistration,  and  not  of  legal  classification.  Upon  the  questioni 
what  is,  or  what  is  not,  a  charitable  use,  we  have  no  criterion  but 
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the  mles  of  the  oommon  law,  and  those  rules,  consequently,  are 
obligatory  upon  us." 

The  supreme  court  of  Iowa,  in  the  case  of  Lepage  v.  McNamara^ 
5  Iowa,  124,  say:  ^^It  will  hardly  be  profitable  to  institute  an 
inquiry  into  the  analogy  between  the  present  case  and  those  in 
which  the  chancellor  in  England,  by  the  application  of  the  ciyil 
law  doctrine  of  cy  prea^  giyes  effect  to  gifts  and  devises,  where  only 
a  general  purpose  of  charity  is  manifested;  or  where  either  the 
prescribed  object,  or  the  mode  of  applying  it,  has  failed  or  become 
impracticable ;  or  another  class  of  cases,  where  no  particular  object 
is  designated,  and  no  trustee  named,  or  person  appointed,  to  select 
the  object,  and  which  are  administered  by  the  chancellor  under  the 
prerogatiye  power,  and  by  virtue  of  an  appointment  of  the  crown, 
BS  parens  patruB.  In  eitiier  class  of  cases,  unless  the  donor  mani* 
fest  an  intention  to  restrict  his  bounty  to  some  general  object  of 
charity,  embraced  by  the  statute  of  43  Elizabeth,  chapter  4,  the  legacy 
or  gift  will  be  void^  and  neither  the  king  nor  the  chancellor  can 
make  any  application  of  it    Moggridge  v.  Thackwellj  7  Vesey,  75. 

^  Our  courts  of  chancery  have  no  other  than  judicial  power,  and 
consequently  have  no  jurisdiction  in  the  second  class  of  cases  above 
enumerated.  The  State  cannot  interfere  as  parens  patrim.  If  a 
testator  ineffectually  dedicates  his  property  to  charity,  or  in  such  a 
manner  that  the  devise  is  void,  the  State  has  no  prerogative  right 
to  interfere  and  dispose  of  the  property,  as  the  king  of  England  has 
been  permitted  to  do.  AUometf' General  y.  Utioa  Ins.  Co.^  2  Johns. 
Oh.  386, 387 ;  Moartfs  Heirs  v.  Moartfs  Devisees,  4  Dana,  366.  Even 
in  England,  it  has  been  held  that  the  chancellor,  as  a  judge  in 
equity,  could  not  enforce  a  charitable  trust,  i^  according  to  the 
rules  of  the  common  law,  it  was  either  illegal  or  void  for  indefinite* 
neas  or  vague  generality.  Nor  could  he,  as  such,  apply  the  charity 
to  any  other  pui]>ose  than  that  designated  by  the  donor.  He  must 
be  governed  by  the  principles  of  the  common  law  respecting  trusts, 
adopted  from  the  dvil  law.  Neither  the  crown,  nor  the  chancellor 
under  his  del^^ted  authority,  could  enforce  or  appropriate  a  chaii- 
table  legacy  or  gift  which  was  not  valid.  Prerogative  itself  could 
not  violate  the  private  legal  rights  of  those  who,  by  operation  of 
law,  were  entitled  to  properly  which  had  been  iUegally  dedicated 
to  charity.  See  Baptist  Association  v*  Harfs  JS/xecutors,  4  Wheat 
1 ;  Hoards  Heirs  v.  Moortfs  Devisees^  supra.  In  the  case  last  cited, 
^BBBisoK,  0.  J.,  delivering  the  opinion  of  the  court,  says :  '^  Wii 
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are  satisfied  that  the  ey  pres  doctrine  of  England  is  not^  or  should 
not  be,  a  judicial  doctrine^  except  in  one  kind  of  case ;  and  that  is, 
when  there  is  an  available  charity  to  an  identified  or  ascertainable 
object^  and  a  particular  mode,  inadequate,  illegal,  or  inappropriate, 
or  which  happens  to  fail,  has  been  prescribed.  In  such  cases,  a 
court  of  equity  may  substitute  or  sanction  any  other  mode  tlutt 
may  be  lawful  and  suitable,  and  will  e£Eectuate  the  declared  inten- 
tion of  the  donor,  and  not  arbitrarily  and  in  the  dark,  presuming 
on  his  motiyes  or  wishes,  declare  an  object  for  him.' " 

The  last  proposition  is,  in  what  manner,  and  to  what  extent^  the 
courts  of  this  State  execute  the  statute  of  43  Elizabeth.  The 
general  assembly,  on  the  31st  of  May,  1852,  passed  an  act  entitled 
'^An  act  declaring  the  law  governing  this  State,''  which  reads  aa 
follows : 

'^Sso.  1.  Be  it  enacted  by  the  general  assembly  of  the  State  of 
Indiana,  that  the  law  governing  this  State  is  declared  to  be :  FirsL 
The  constitution  of  the  United  States  and  of  this  State.  Second. 
All  statutes  of  the  general  assembly  of  this  State,  in  force,  and  not 
inconsistent  with  such  consfcitutions.  Third.  All  statutes  of  the 
United  States,  in  force,  and  relating  to  subjects  over  which  congreas 
has  power  to  legislate  for  the  States,  and  not  inconsistent  with  tha 
constitution  of  the  United  States.  Fourth.  The  common  law  of 
England,  and  statutes  of  the  British  parliament  made  in  aid  thereof 
prior  to  the  fourth  year  of  the  reign  of  James  the  First  (except  the 
2d  section  of  the  6th  chapter  of  43  Elizabeth,  the  8th  chapter  of 
13  Elizabeth,  and  the  9th  chapter  of  37  Henry  the  Eighth),  and 
which  are  of  a  general  nature,  not  heal  to  that  kingdom,  and  not 
inconsistent  with  the  first,  second  and  third  specifications  of  thia 
section.'' 

The  43d  chapter  of  Elizabeth,  commonly  known  as  the  statute 
of  charitable  uses,  is  in  the  words  and  figures  as  follows,  namely : 

^  An  act  to  redress  the  mis-employment  of  lands,  goods,  and 
stocks  of  money,  heretofore  given  to  certain  charitable  uses. 

^  Whereas  lands,  tenements,  rents,  annuities,  profits,  heredita- 
ments, goods,  chattels,  money,  and  stocks  of  money,  have  been  here- 
tofore given,  limited,  appointed  and  assigned,  as  well  by  the  Queen *a 
most  excellent  majesty,  and  her  most  noble  progenitors,  as  by  sundry 
other  well-disposed  ];)ersons ;  some  for  relief  of  aged,  impotent  and 
poor  people,  some  for  maintenance  of  sick  and  maimed  soldiers  and 
mariners,  schools  of  learning,  free  schools  and  scholars  in  universities,. 
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tome  for  repair  of  bridges,  ports,  havens,  canseways,  chnrches,  sea 
banks  and  highways,  some  for  edncation  and  preferment  of  orphans, 
some  for  or  toward  relief,  stock  or  maintenance  for  houses  of  cor- 
rection, some  for  marriages  of  poor  maids,  some  for  snpportation, 
aid  and  help  of  yonng  tradesmen,  handicraftsmen  and  persons  de- 
cayed, and  others  for  relief  or  redemption  of  prisoners  or  captiyes, 
and  for  aid  and  ease  of  any  poor  inhabitants,  concerning  payments 
of  fifteens,  setting  out  of  soldiers,  and  other  taxes ;  which  lands, 
tenements,  rents,  annuities,  profits,  hereditaments,  goods,  chattels, 
money  and  stocks  of  money,  nevertheless  have  not  been  employed 
according  to  the  charitable  intent  of  the  ^vers  and  founders  thereof, 
by  reason  of  frauds,  breaches  of  trust,  and  negligence  in  those  that 
should  pay,  deliver,  and  employ  the  same:  (2)  for  redress  and 
remedy  whereof,  be  it  enacted  by  authority  of  this  present  parlia- 
ment. That  it  shall  and  may  be  lawful  to  and  for  the  lord  chanottllor 
or  keeper  of  the  great  seal  of  England  for  the  time  being,  and  for 
the  chancellor  of  the  duchy  of  Lancaster  for  the  time  being  for  lands 
within  the  county  palatine  of  Lancaster,  from  time  to  time  to  award 
commissions  under  the  great  seal  of  England,  or  the  seal  of  the 
county  palatine,  as  the  case  shall  require,  into  all  or  any  part  oi 
parts  of  this  realm  respectively,  according  to  their  several  jurisdic- 
tions as  aforesaid,  to  the  bishop  of  every  several  diocese  and  his 
chancellor  (in  case  thei%  shall  be  any  bishop  of  that  diocese  at  the 
time  of  awarding  of  the  same  commissions),  and  to  other  persons 
of  good  and  sound  behavior,  (3)  authorizing  them  hereby,  or  any 
four  or  more  of  them,  to  inquire,  as  well  bv  the  oaths  of  twelve  law- 
ttil  men  or  more  of  the  county,  as  by  all  other  good  and  lawful  ways 
and  means,  of  all  and  singular  such  gifts,  limitations,  assignments 
and  appointments  aforesaid,  and  of  the  abuses,  breaches  of  trusts, 
negligences,  misemployments,  not  employing,  concealing,  defraud- 
ag,miscon verting  or  misgovemment  of  any  lands,  tenements^  rents, 
iOnuities,  profits,  hereditaments,  goods,  chattels,  money  or  stocks 
if  money,  heretofore  given,  limited,  appointed,  or  assigned,  and 
irliioh  hereafter  shall  be  given,  limited,  appointed  or  assigned,  to  or 
Ibr  any  of  the  charitable  and  godly  uses  before  rehearsed ;  (4)  and 
after  the  said  commiGi^oners  or  any  four  or  more  of  them  (upon 
calling  the  parties  interested  in  such  lands,  tenements,  rents,  annu* 
ities,  profits,  hereditaments,  goods,  chattels,  money  and  stocks  of 
money)  shall  make  inquiry  by  the  oaths  of  twelve  men  or  more  of 
the  said  county  (whereunto  the  said  parties  interested  shall  and  may 
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have  and  take  their  lawful  challenge  and  challenges),  (5)  and  upon 
such  inquiry,  hearing  and  examination  thereof,  set  down  such 
orders,  judgments  and  decrees,  as  the  said  lands,  tenements,  rents, 
annuities,  profits,  goods,  chattels,  money  and  stocks  of  money,  may 
be  duly  and  fiuthfuUy  employed,  to  and  for  such  of  the  charitable 
uses  and* intents  before  rehearsed  respectiyely,  for  which  they  were 
given,  limited,  assigned  or  appointed  by  the  donors  and  founders 
thereof:  (6)  which  orders,  judgments  and  decrees,  not  being  con- 
trary or  repugnant  to  the  orders,  statutes  or  decrees  of  the  donors 
or  founders,  shall  by  the  authority  of  this  present  parliament  stand 
firm  and  good,  according  to  the  tenor  and  purport  thereof,  and  shall 
be  executed  accordingly,  until  the  same  shall  be  undone  or  altered 
by  the  lord  chancellor  of  England,  or  lord  keeper  of  the  great  seal 
of  England,  or  the  chancellor  of  the  county  palatine  of  Lancaster, 
respectiyely,  within  their  several  jurisdictions,  upon  complaint  by 
any  party  grieyed  to  be  made  to  them. 

^'IL  Proyided  always,  that  neither  this  act  nor'  any  thing 
therein  contained  shall,  in  any  wise,  extend  to  any  lands,  tenements, 
rents,  annuities,  profits,  goods,  chattels,  money  or  stocks  of  money, 
giyen,  limited,  appointed  or  assigned,  or  which  shall  be  given, 
limited,  appointed  or  assigned  to  any  college,  hall  or  house  of  learn- 
ing within  the  limits  of  Oxford  or  Cambridge,  or  to  the  colleges  of 
Westminster,  Eaton  or  Winchester,  or  to  any  of  them,  or  to  any 
cathedral  or  collegiate  church  within  this  realm. 

^^III.  And  provided  also,  that  neither  this  act  nor  any  thing 
therein  shall  extend  to  any  city,  town  corporate,  or  to  any 
the  lands  or  tenements  given  to  the  uses  aforesaid  within  any  such 
city  or  town  corporate,  where  there  is  a  special  governor  or  governors 
appointed  to  govern  or  direct  such  lands,  tenements,  or  things  dis- 
posed to  any  the  uses  aforesaid,  neither  to  any  college,  hospital  or 
free  School  which  have  special  visitors  or  governors  or  overseers 
appointed  them  by  their  founders. 

"IV.  Provided  also,  and  be  it  enacted  by  the  authority  aforesaid, 
That  neither  this  act  nor  any  thing  therein  contained  diall  be  any 
way  prejudicial  or  hurtfiil  to  the  jurisdiction  or  power  of  the  ordin- 
«iry,  but  that  he  may  lawfully,  in  every  cause,  execute  and  perform 
the  same  as  though  this  act  had  never  been  &ad  or  made. 

^  V.  Provided  also,  and  be  it  enacted,  that  no  person  or  persona 
that  hath  or  shall  have  any  of  the  said  lands,  tenements,  rents, 
tfimuTties,  profits,  hereditaments,  goods,  chattels,  money  or  stocks 
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of  money  in  his  hancU  or  possession^  or  doth  or  shall  pretend  title 
thereunto,  shall  be  named  a  commissioner  or  a  juror  for  any  of  the 
oauses  aforesaid,  or,  being  named,  shall  execute  or  serve  in  the  same. 

^'YL  And  provided  also,  that  no  person  or  persons  which  hath 
purchased  or  obtained,  or  shall  purchase  or  obtain,  upon  valuatle 
consideration  of  money  or  land,  any  estate  or  interest  of,  in,  to  or 
out  of  any  lands,  tenements,  rents,  annuities,  hereditaments,  goods 
or  chattels  that  have  been  or  shall  be  given,  limited  or  appointed  to 
any  of  the  charitable  uses  above  mentioned,  without  fraud  or  covin, 
having  no  notice  of  the  same  charitable  use,  shall  not  be  impeached 
by  any  decrees  or  orders  of  the  commissioners  above  mentioned,  for 
or  concerning  the  same,  his  estate  or  interest:  (2)  and  yet,  never- 
theless, be  it  enacted.  That  the  said  commissioners,  or  any  foar  or 
more  of  them,  shall  and  may  make  decrees  and  orders  for  recom- 
pense to  be  made  by  any  person  or  persons  who,  being  put  in  trust, 
or  having  notice  of  the  charitable  uses  above  mentioned,  hath  or 
•hall  break  the  same  trust,  or  defraud  the  same  uses,  by  any  convey- 
ance, gift,  grant,  lease,  demise,  release  or  conversion  whatsoever,  and 
against  the  heirs,  executors  and  administrators  of  him,  them,  or 
any  of  them,  having  assets  in  law  or  equity,  so  fietr  as  the  same 
assets  will  extend. 

"  VLL  Provided  always,  that  this  act  shall  not  extend  to  give 
power  or  authority  to  any  commissioners  before  mentioned,  to  make 
any  orders,  judgments  or  decrees  for  or  concerning  any  manors, 
lands,  tenements  or  other  hereditaments  assured,  conveyed,  granted, 
or  come  unto  the  queen's  migesty,  to  the  late  King  Henry  VIII, 
King  Edward  VI,  or  Queen  Mary,  by  act  of  parliament,  surrender, 
exchange,  relinquishment,  escheat,  attainder,  conveyance  or  other- 
wise: (2)  and  yet,  nevertheless,  be  it  enacted,  that  if  any  such 
manors,  lands,  tenements  or  hereditaments  or  any  of  them,  or  any 
estate,  rent  or  profit  thereof,  or  out  of  the  same  or  any  park  thereof, 
have  or  hath  been  given,  granted,  limited,  appointed  or  assigned  to 
or  for  any  the  charitable  uses  before  expressed,  at  any  time  since  the 
beginning  of  her  majesty's  reign;  that  then  the  said  commis- 
sioners, or  any  four  or  more  of  them,  shall  and  may,  as  concerning 
the  same  lands,  tenements,  hereditaments,  estate,  rent  or  profit  so 
given,  limited,  appointed  or  assigned,  proceed  to  inquire,  and  to 
make  orders,  judgments  and  decrees,  according  to  the  purpoii  and 
meaning  of  this  act,  as  before  is  mentioned,  the  said  last-mentioned 
proviso  notwithstanding. 
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^  VIIL  And  be  it  ftirther  enacted,  that  all  orders,  jad^menta 
and  decrees  of  the  said  commissioners,  or  any  four  or  more  of  them, 
shall  be  certified  under  the  seals  of  the  said  commissioners,  or  any 
four  or  more  of  them,  either  into  the  court  of  the  chancery  of  Eng- 
land, or  into  the  court  of  the  chancery  within  the  county  palatine 
of  Lancaster,  as  the  case  shall  require  respectively,  according  to 
their  several  jurisdictions,  within  such  convenient  time  as  shall  be 
limited  in  the  said  commissions. 

^  IX.  And  that  the  said  lord  chancellor  or  lord  keej)er,  and  the 
said  chancellor  of  the  duchy,  shall  and  may,  within  their  said  sev- 
eral jurisdictions,  take  such  order  for  the  due  execution  of  all  or 
asy  of  the  said  judgments,  decrees  and  orders,  as  to  either  of  them 
shall  seem  fit  and  convenient 

^  X.  And  that  if  after  any  such  certificate  or  certificates  made, 
any  person  or  persons  shall  find  themselves  grieved  with  any  of  the 
said  orders,  judgments  or  decrees,  that  then  it  shall  and  may  be 
lawful  to  and  for  them  and  any  of  them,  to  complain  in  that  behalf 
unto  the  said  lord  chanceUor  or  lord  keeper,  or  to  the  chancellor  of 
the  said  duchy  of  Lancaster,  according  to  their  several  jurisdictions, 
for  redress  therein;  (2)  and  that  upon  such  complaint  the  said  lord 
chancellor  or  lord  keeper,  or  the  said  chancellor  of  the  duchy,  may 
according  to  their  several  jurisdictions,  by  such  course  as  to  their 
wisdom  shall  seem  meetest,  the  circumstances  of  the  case  considered, 
proceed  to  the  examination,  hearing  and  determining  thereof;  (3) 
and  upon  hearing  thereof,  shall  and  may  annul,  diminish,  alter  or 
enlarge  the  said  orders,  judgments  and  decrees  of  the  said  commis- 
sioners, or  any  four  or  more  of  them,  as  either  of  them,  in  their 
said  several  jurisdictions,  shall  be  thought  to  stand  with  equity  and 
good  conscience,  according  to  the  true  intent  and  meaning  of  the 
donors  and  founders  thereof;  (4)  and  shall  and  may  tax  and  award 
good  costs  of  suit  by  their  directions  against  such  persons  as  they 
shall  find  to  complain  unto  them  without  just  and  sufficient  cause 
of  the  orders,  judgments  and  decrees  before  mentioned."  Statute 
at  Large  from  1597  to  1660,  p.  43 ;  Coke's  Second  Institute,  vols. 
8  and  4,  705. 

Before  a  statute  of  the  British  parliament  can  be  in  force  and  con- 
stitute a  part  of  the  law  of  this  State,  under  the  fourth  clause  of 
the  above  recited  act,  it  must  appear  that  the  statute  was  of  a 
general  nature,  and  not  local  to  the  kingdom  of  Great  Britain.    If  a 
statute  of  the  British  parliament  lacks  either  of  these  qualities,  it 
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will  not  constitate  a  part  of  the  laws  of  this  State.  The  two  thingi 
most  exist  in  each  statute.  If  a  statute  is  of  a  general  nature,  but 
is  local  to  that  kingdom,  it  is  not  in  force  here. 

There  can  be  no  doubt  that  the  statute  of  43  Elizabeth  is  of  a 
general  nature.  The  difScult  and  troublesome  question  remaining 
for  decision  is,  whether  it  is  local  to  that  kingdom.  It  will  be 
observed  that  the  first  part  of  section  1  declares  that  twenty-one 
objects  shall  be  objects  of  charity ;  and  that  lands,  tenements,  rents^ 
annuities,  profits,  hereditaments,  goods,  chattels,  money,  and  stocks 
of  money,  have  not  been  employed  according  to  the  charitable 
intent  of  the  givers  and  founders  thereof,  by  reason  of  frauds, 
breaches  of  trust,  and  negligence  in  those  who  should  pay,  deliver 
and  employ  the  same. 

The  section  proceeds :  *'  For  redress  and  remedy  whereof,  be  it 
enacted  by  authority  of  ttiis  present  parliament,  that  it  shall  and 
may  be  lawful  to  and  for  the  lord  chancellor  or  keeper  of  the  great 
seal  of  England  for  the  time  being,  and  for  the  chancellor  of  the 
duchy  of  Lancaster  for  the  time  being,  for  lands  within  the  county 
palatine  of  Lancaster,  from  time  to  time,  to  award  commissions 
xmder  the  great  seal  of  England,  or  the  seal  of  the  county  palatine, 
as  the  case  shall  require,  into  all  or  any  part  or  parts  of  this  realm^ 
respectively,  according  to  their  several  jurisdictions,  as  aforesaid,  to 
the  bishop  of  every  several  diocese  and  his  chancellor  (in  case  there 
shall  be  any  bishop  of  that  diocese  at  the  time  of  awarding  of  the 
same  commissions),  and  to  other  persons  of  good  and  sound  be- 
havior, authorizing  them  thereby,  or  any  four  or  more  of  them,  to 
inquire,  as  well  by  the  oaths  of  twelve  lawful  men  or  more  of  the 
county,  as  by  all  other  good  and  lawful  ways  and  means  of  all  and 
singular  such  gifts,  limitations,  assignments,  and  appointments 
aforesaid,  and  of  the  abuses,  breaches  of  trust,  negligences,  mis-em- 
ployments, not  employing,  concealing,  defrauding,  miscon  verting  or 
misgovernment  of  any  lands,  tenements,  rents,  annuities,  profits, 
hereditaments,  goods,  chattels,  money,  and  stocks  of  money,  hereto- 
fore given,  limited,  appointed,  or  assigned,  or  which  shall  hereafter 
be  given,  limited,  appointed,  or  assigned  to  or  for  any  the  chari- 
table and  godly  uses  before  rehearsed.^' 

The  section  then  directs  and  empowers  the  said  commission  to 
make  such  orders,  judgments  and  decrees  in  reference  to  such  lands, 
etc,  as  will  faithfully  employ  such  lands,  etc.,  to  and  for  such 
charitable  uses  and  intents  as  before  rehearsed,  for  which  they  were 
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giyen,  limited,  assigned,  or  appointed  by  the  donors  and  foandert 
thereof.  These  orders,  judgments  and  decrees  had  to  be  submitted 
to  the  lord  chancellor  for  his  approval,  who  had  the  power  to  affimv 
•et  aside,  or  reyerse,  in  whole  or  in  part. 

ft  is  quite  plain  and  manifest  to  us  that  all  the  machinery  pro- 
Tided  for  this  new  remedy  was  local  to  fhe  kingdom  of  Oreai 
Britain,  and  is  wholly  unsuited  and  inapplicable  to  the  condition  of 
things  in  this  countiy  and  State.  We  have  no  lord  chancellor  or 
keeper  of  the  great  seal  and  of  the  king's  conscience.  We  have  no 
bishop  or  any  other  churchman  who  by  virtue  of  his  sacred  office 
sustains  any  official  relation  to  the  government,  or  is  charged  with 
any  duty  in  the  administration  of  justice,  as  they  have  in  England. 
The  general  assembly  of  this  State  has  not  provided  any  means,  or 
machinery,  as  substitutes  for  the  lord  chancellor  and  bishopa  It 
is  quite  certain  that  the  courte  of  this  Stete  possess  no  power  to 
appoint  such  a  commission ;  that  if  appointed  it  would  have  no 
power  to  render  any  order,  judgment,  or  decree ;  and  if  such  were 
rendered,  they  would  be  absolutely  null  and  void.  If  this  be  tme^ 
the  courte  of  this  Stete  cannot  give  a  practical  and  effective  enforce- 
ment of  the  remedy  provided  in  the  stetute  under  consideration. 

In  Otoens  v.  7%0  Missionary  Society  of  the  M.  E,  Churchy  14  N. 
Y.  380,  Selden,  J.,  says :  '*  This  is  precisely  the  class  of  trustsi,  as 
already  shown,  which  gave  rise  both  to  informations  in  chancery  in 
the  name  of  the  attorney-general,  and  to  the  stetute  of  43  Eliza- 
beth. The  remedy  afforded  by  stetute  has  no  application  in  thia 
Stete;  but  the  remedy  by  information,  so  far  as  it  was  a  common - 
law  remedy,  is  as  available  here  as  in  England,  althoagh  it  must 
undoubtedly  be  modified  so  as  to  conform  to  our  different  mode  of 
proceeding." 

But  it  is  maintained  by  the  appellante  that  the  stetute  in  ques- 
tion created  new  law,  gave  new  rights,  and  made  new  objecte  of 
charity.  If  this  position  is  correct,  the  stetute  having  been  made  a 
part  of  the  law  of  this  Stete,  the  courte  of  this  Stete  would  possess 
the  power  and  jurisdiction  to  enforce  those  new  principles  of  law 
and  new  righte,  as  they  would  be  of  a  general  nature  and  not  local 
to  the  kingdom  of  Great  Britain. 

It,  therefore,  becomes  important  for  us  te  inquire  and  determine 
whether  the  stetnte  did  create  new  law,  confer  new  rights,  and 
create  new  objecte  of  charity. 

It  has  been,  upon  mature  consideration,  decided  by  the  supreme 
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eonrt  of  the  United  States,  and  by  the  most  of  the  supreme  courts 
of  the  States,  that  this  statute  created  no  new  law  or  new  objects  of 
charitj,  but  only  prorided  a  new  remedy  for  existing  rights.  These 
decisions  are  fully  sustained  by  the  most  eminent  law  writers  in 
this  country. 

Ohanoellor  Ebst  says:  ^It  would  appear  from  the  preamble  ot 
the  statute  of  Elizabetii,  that  it  did  not  intend  to  give  any  new 
Titality  to  charitable  donations,  but  rather  to  provide  a  new  and 
more  effectual  remedy  for  the  breaches  of  those  trusts."  2  Kent 
(11th  ed.),  389;  Wilman  r.  Lex,  17  S.  &R.  88;  The  Mayor,  etc.,  of 
Philadelphia  y.  SUiott,  8  Bawle,  170;  McCartee  r.  The  Orphan 
Aeylum  Society,  9  Oow.  437 ;  Moore^e  Heirs  ▼•  Moore^s  Devisees,  4 
Dana,  354 ;  TTie  Reformed  Protestant  Dutch  Church  v.  Mott,  7  Paige, 
77 ;  Eafrs  of  Burr  ▼.  Smith,  7  Vt.  241 ;  Sanderson  v.  White,  18  Pick. 
328;  Wright  y.  Trustees  of  M.  E.  Church,  Hoff.  202;  First  Baptist 
Church  y.  WUhereU,  3  Paige,  296 ;  Burbanh  y.  Whitney,  24  Pick. 
146. 

Dkwby,  J.,  in  M*Cord  y.  Ochiltree,  supra,  says:  '^The  statute  in 
question  we  oonceiye  to  be  in  aid  of  the  common  law ;  for  though 
it  gaye  no  new  jurisdiction  to  the  court  of  chancery,  it  enumerated 
and  specified  subjects  of  its  cognizance  which,  prior  to  its  passage, 
seem  to  haye  been  inyolved  somewhat  in  doubt  and  obscurity." 

Such  is  now  the  settled  law  in  England.  Judge  Story,  in 
delivering  the  opinion  of  the  court  in  Vidal  v.  Oirard^s  ExWs,  supra, 
said  that  Lord  Bedbsdalb  was  a  great  judge  in  equity,  and  all  the 
legal  profession  know  that  this  high  compliment  was  eminently 
deserved. 

In  Attomey^Oeneral  v.  The  Mayor,  etc.,  of  Dublin,  1  Bligh  (N. 
S.)  312,  Lord  Bbdbsdalb,  in  delivering  the  opinion  of  the  House 
of  Lords,  said:  ^'We  are  referred  to  the  statute  of  Elizabeth,  with 
respect  to  charitable  uses,  as  creating  a  new  law  upon  the  subject  of 
charitable  uses.  That  statute  only  created  a  new  jurisdiction ;  it 
created  no  new  law ;  it  created  a  new  and  ancillary  jurisdiction,  a 
jurisdiction  borrowed  firom  the  elements  which  I  have  mentioned,  a 
jurisdiction  created  by  a  commission  to  be  issued  out  of  the  court 
of  chancery  to  inquire  whether  the  funds  given  for  charitable  pur- 
poses had  or  had  not  been  misapplied,  and  to  see  to  their  proper 
application ;  but  the  proceedings  of  that  commission  were  made 
subject  to  appeal  to  the  lord  chancellor,  and  he  might  reverse  or 
aflirm  what  they  had  done,  or  make  such  order  as  he  might  think 
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fit  for  reserying  the  oontrolling  jurisdiction  of  the  court  of  chaa- 
eery,  as  it  existed  before  the  passing  of  that  statute ;  and  there  can 
be  no  doubt  that,  by  information  by  the  attorney-general>  the  same 
thing  might  be  done.  While  proceedings  under  that  statute  were  in 
common  practice  (as  appears  in  that  collection  which  is  called 
Duke's  Charitable  Uses),  you  will  find  it  stated,  that  in  certain 
cases,  although  a  commission  might  issue  under  the  statute,  an 
information  by  the  attorney-general  was  the  better  remedy.  In 
process  of  time,  indeed,  it  was  found  that  the  commission  of  chari- 
table uses  was  not  the  best  remedy,  and  that  it  was  better  to  resort 
again  to  the  proceedings  by  way  of  information  in  the  name  of  the 
attorney-general  The  right  which  the  attorney-general  has  to  file 
an  information  is  a  right  of  prerogative ;  the  king,  as  parens  patrim, 
has  a  right,  by  his  proper  officer,  to  call  upon  the  several  courts  of 
justice,  according  to  the  nature  of  their  several  jurisdictions,  to  see 
that  right  is  done  to  his  subjects  who  are  incompetent  to  act  for 
themselves,  as  in  the  case  of  charities  and  other  cases;  in  the  case 
of  lunatics,  where  he  has  also  a  special  prerogative  to  take  care  of 
the  property  of  lunatics;  and  where  he  may  grant  the  custody  to  a 
person  who,  as  a  committee,  may  proceed  on  behalf  of  the  lunatic; 
or  where  there  is  no  such  grant,  the  attorney-general  may  proceed 
by  his  information."  See  the  authorities  on  this  point  heretofore 
referred  to. 

It  may  be  regarded  as  settled  by  the  modem  adjudged  cases  in 
England  and  in  this  country,  that  the  statute  of  43  Elizabeth 
created  no  new  law  or  new  rights,  but  only  created  a  new  jurisdic* 
tion,  a  new  remedy  by  commission ;  and  that  the  new  remedy  haa 
no  application  to  this  State  and  cannot  be  enforced  by  our  courts. 

Inasmuch  as  the  courts  of  this  State  possess  no  prerogative  power 
and  cannot  resort  to  or  enforce  the  remedy  provided  by  the  statute 
of  Elizabeth,  it  necessarily  and  unavoidably  results  that  they  only 
possess  and  can  exercise  judicial  functions,  such  as  are  possessed 
and  exercised  by  the  court  of  chancery  in  England  acting  f»  a  court 
of  equity. 

The  American  doctrine  in  relation  to  charities  does  not  adopt 
the  English  doctrine  of  cy  pres,  only  in  a  modified  and  very  re- 
stricted form.  It  stops  where  prerogative  under  the  English  system 
begins.  It  is  strictly  judicial.  It  never  interposes  to  hold  up,  to 
sustain.  It  never  takes  hold  of  the  property,  only  to  apply  it  when 
the  object  is  clear,  and  where  the  property  has  been  disposed  of  in 
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the  yeiy  act  that  constitutes  the  charity.  Our  courts  have  never 
permitted  the  doctrine  to  go  so  far  as  to  act  in  the  capacity  of  parens 
patrim.  They  have  never  taken  jurisdiction  merely  because  the 
donor  intended  to  dispose  of  a  charity,  and  exercised  that  jurisdic- 
tion merely  in  rem ;  and  perhaps  the  real  distinction  between  the 
English  and  the  American  doctrine  can  be  stated  in  that  way.  The 
American  courts  limit  their  jurisdiction  to  matters  purely  in  per- 
sonam.  When  the  persons  or  parties  are  uncertain,  vague,  or  not 
in  existence,  or  incapable  of  holding  or  taking,  they  say  that  the 
property  has  never  been  disposed  of,  and  remains  in  the  donor  or 
his  heirs.  Thus  they  require  parties  or  objects  to  be  pointed  out« 
with  reasonable  clearness,  and  to  be  in  existence^  or  capable  of 
being  brought  into  existence  by  trustees;  and  they  exercise  juris- 
diction merely  in  aid  of  existing  parties  and  objects,  or  in  creating 
the  subject-matter  of  the  charity  through  the  trustees.  Their  action 
\s  in  personam. 

The  English  court  of  chancery,  finding  property  dedicated  to 
some  charitable  use,  operates  upon  the  property,  and  can  hold  on 
to  it,  and  retain  it,  seeking  the  object  described,  or  an  approxi- 
mate objbct ;  and  if  it  finds  that  the  object  intended  is  not  in  exist- 
oncey  or  cannot  hold,  it  still  retains  the  property,  and  disposes  of 
it  for  some  charitable  purpose.  It  operates  upon  the  rem.  The 
American  courts  confine  their  doctrine  to  the  execution  of  a  grant 
or  gift  that  was  complete,  and  perfect,  and  capable  of  execution  at 
the  moment  of  its  creation.  They  hold  the  rem  only  to  execute 
the  intention,  where  that  intention  is  complete  and  capable  of  exe- 
oution  by  the  very  terms  of  the  grant  or  trust. 

The  abuses  and  dangers  of  the  English  system  are  presented  with 
great  force  and  clearness  by  Judge  Seldek,  in  delivering  the  opin- 
ion of  the  court  in  the  case  of  Owens  v.  TJie  Missionary  Society  of 
the  M.  E.  Church,  14  N.  Y.  380,  where  he  says:  "There  is  little  in 
the  history  of  charitable  uses  in  England  to  encourage  the  courts 
of  this  country  in  violating  the  ordinary  rules  of  law  in  their  efforts 
to  sustain  a  particular  class  of  trusts.  All  partial  legislation  and 
strained  judicial  construction  in  flavor  of  particular  interests  tend 
to  disturb  that  social  equality  which  general  and  uniform  laws, 
operating  in  connection  with  the  natural  impulses  of  men,  ara 
oalculated  to  produce.  Thus,  the  law  of  charitable  uses  in  England 
found  its  appropriat  finale  in  the  statute  of  9  Oeorge  2,  chapter  36^ 
which  cut  off  all  such  uses,  if  charged  in  any  way  upon  lands, 
Vol   IX.  — 92 
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onleas  created  by  deed  twelve  months  before  the  death  of  the  donor 
The  statute  of  George  II,  enacted  to  remedy  an  increasing  public 
mischief  arising  from  improvident  alienations  or  disposition  to  uses 
called  charitable  uses,  is  not  in  force  here,  though  such  legialation 
might  well  be  expected  should  we  feel  called  upon  to  enforce  the 
original  statute.  Under  that  amendment  the  residuary  devise  and 
bequest  in  this  case  would  be  void,  because  the  testator  was  in  a 
languishing,  if  not  dying  condition,  when  the  wiU  was  made,  and 
died  within  three  days  thereafter.  We  do  not  feel  called  upon  to 
enforce  the  original  statute  by  a  stiuined  construction  of  the  power 
and  jurisdiction  of  our  courts,  where  that  statute  has  been  so 
materially  amended  and*  the  amendment  is  not  in  force  here.  Our 
courts  could  only  execute  the  original  statute,  if  it  could  be  executed 
at  all,  while  in  England,  many  of  the  abuses  that  had  grown  up 
under  that  statute  have  been  remedied. 

We  lay  down  the  following  principles  of  law  as  applicable  to  the 
case  under  consideration,  and  which  are  clearly  dedudble  from  the 
foregoing  authorities : 

1.  The  jurisdiction  of  the  English  court  of  chancery  has  several 
branches,  and  is  derived  from  various  sources.  The  most  important 
branch  of  its  power  is  that  general  one  which  it  exerdses,  under 
and  in  virtue  of  its  judicial  capacity,  as  a  court  of  equity,  in  com- 
mon with  the  court  of  exchequer ;  but  besides  this  extensive  equity 
jurisdiction,  it  has  other  powers  which  are  peculiar  to  itself.  Ot 
tiiese  powers,  the  most  important  and  extensive  are  the  prerogative 
powers,  which  are  not  judicial,  but  are  exercised  by  the  lord  chan- 
cellor merely  as  the  representative  of  the  sovereign,  and  by  virtu* 
of  the  king's  prerogative  9&  parens  pcdria.  The  third  and  remain- 
ing branch  of  its  jurisdiction  was  created  and  conferred  upon  the 
lord  chancellor  as  the  keeper  of  the  great  seal  and  of  the  king't 
conscience,  by  the  statute  of  43  Elizabeth,  known  as  the  statute  of 
Oharitable  Uses,  which  created  a  new  and  ancillary  jurisdiction  by 
commission  to  be  issued  out  of  the  high  court  of  chancery,  to 
inquire  whether  the  funds  given  for  charitable  use  had  or  had  not 
been  misapplied,  and  to  see  to  their  proper  application. 

2.  That  this  prerogative  power  is  derived  directly  fit>m  the  king 
and  under  his  sign-manual,  and  was  not  conferred  by  the  statute  of 
43  Elizabeth,  known  as  the  statute  of  Charitable  Uses. 

3.  That  the  statute  of  43  Elizabeth  created  no  new  law  upon  the 
subject  of  charitable  uses,  but  simply  defined  what  objects  are 
included  in  the  term  ^^  charities,''  and  only  created  a  new  and  andllarj 
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jnriBdioidon^  a  jnriBdictioii  created  by  a  commission  to  le  issued  out 
of  the  oonrt  of  chancery,  to  inquire  whether  the  fdbds  giren  for 
charitable  purposes  had  or  had  not  been  misapplied,  and  to  see  to 
their  proper  application;  but  the  proceedings  of  that  commission 
were  made  subject  to  appeal  to  the  lord  chancellor,  »nd  he  might 
reyerse  or  affirm  what  they  had  done,  or  make  such  order  as  he 
might  think  fit  for  resenring  the  controlling  jurisdiction  of  tiie 
court  of  chancery,  as  it  existed  before  the  passing  of  that  statute; 
that  the  persons  selected  and  the  machinery  proyided  tor  the 
enforcement  of  the  new  remedy  were  local  to  the  kingdom  of  Sreat 
Britain,  and  have  no  existence  in  this  State,  and  are  wholly  vmsuited 
to  our  laws,  institutions  and  modes  of  administering  justice ;  that 
the  general  assembly  haying  failed  to  proyide  any  mode  or  machin- 
ery for  the  exercise  of  the  new  jurisdiction  created  by  the  said 
statute,  the  courts  of  this  State  possess  no  power  or  means  of  execut* 
ing  or  enforcing  the  remedy  proyided  by  such  statute ;  and  that,  as 
the  said  statute  created  no  new  law,  nor  conferred  new  rights,  and, 
as  the  remedy  proyided  was  local  to  the  kingdom  of  Great  Britain, 
and  is  wholly  unsuited  and  inapplicable  to  our  laws  and  institu- 
tions, the  power  and  jurisdiction  of  our  courts  oyer  charitable 
uses  haye  not  been  increased  or  enlarged  by  the  said  statute. 

4  That  the  prerogatiye  power  exercised  by  the  court  of  chancery 
in  England' was  conferred  on  such  court  by  the  king,  who  claimed 
to  be  the  father  of  all  his  subjects,  and  as  such  had  the  power  and 
right  to  direct  and  control  the  lord  chancellor,  who  was  the  keeper 
of  the  great  seal  and  of  the  king's  conscience,  in  the  protection  and 
enforcement  of  the  rights  of  such  of  his  subjects  as  were  unable  to 
protect  themselyes. 

6.  That  in  this  country  the  people  are  the  true  and  legitimate 
possessors  of  all  power,  that  when  they  created  the  federal  goyem- 
ment  they  did  not  confer  on  such  goyemment  any  prerogatiye  power ; 
that  if  such  power  exists  in  the  people,  it  was  retained  by  them  in 
their  soyereign  capacity;  that  the  people  of  this  State  retain  all  the 
power  that  was  not  delegated  to  the  federal  or  State  goyemments ; 
that  it  is  expressly  declared  in  our  State  constitution  ihai  the 
judicial  power  of  the  State  shall  be  yested  in  a  supreme  court,  in 
circuit  courts,  and  in  such  inferior  courts  as  the  general  assembly 
may  establish,  and  that  such  courts  shall  haye  such  ciyil  and  crim- 
ing jurisdiction  as  may  be  prescribed  by  law ;  that  the  general 
assembly  has  only  conferred  upon  the  courts  of  thife  State  judicial 
power  and  functions;  that  the  courts  of  this  Stato  haying  no  pre- 
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rogatiye  power,  and  being  incapable  of  administering  and  enfoidng 
the  remedy  provided  by  the  statute  of  charitable  uses,  they  only 
possess  judicial  power,  and  can  only  exercise,  in  reference  to  chari- 
table uses  and  trusts,  such  power  and  jurisdiction  as  was  and  ia 
possessed  and  exercised  by  the  court  of  chancery  in  England  acting 
as  a  court  of  equity. 

6.  That  a  devise  or  grant  to  a  corporation  capable  of  holding,  or 
to  a  person  or  persons,  either  by  name  or  so  described  that  tliey  can 
be  readily  ascertained,  for  a  definite  and  specific  use,  is  good  at 
law;  and  the  powers  of  a  court  of  chancery  are  confined  to  the 
mere  execution  of  the  trust,  to  secure  the  faithful  application  of 
tho  fund  or  property  to  the  use  and  object  indicated  in  the  deed  or 
will ;  in  other  words,  to  carry  out  the  intention  of  the  grantor  or 
testator,  as  thus  expressed. 

7.  To  constitute  a  charitable  use,  there  must  be  a  donor,  a  trustee 
competent  to  take,  a  use  restricted  to  a  charitable  purpose,  and  a 
definite  beneficiary.  In  case  of  a  grant  or  demise,  where  there  is  no 
party  or  parties  designated  who  can  take  the  property,  or  where 
they  are  so  uncertain  that  the  court  cannot  direct  intelligently  the 
execution  of  the  trust,  the  property  remains  undisposed  of,  and 
falls  to  the  heir  or  next  of  kin.  A  court  of  chancery,  always 
acting  for  the  beneficiaries,  stops  the  instant  it  ascertains  that  there 
are  none,  or  that  they  are  so  uncertain  that  it  will  have  to  act  in 
the  dark  when  it  sets  about  the  application  of  the  trust 

8.  That  the  jurisdiction  of  the  court  of  chancery  is  not  to  create 
a  trust  Its  powers  in  this  country  are  merely  to  direct  the  execu« 
tion  of  the  donor's  intention,  and  to  prevent  the  object  from  being 
deprived  of  the  benefit  intended.  The  court  in  all  its  doings  repre- 
sents the  persons,  institutions,  and  classes  who  are  to  be  benefited. 
It  is  for  the  beneficiaries  alone  that  the  court  interposes ;  and  whefn 
invoked  by  the  trustees,  it  is  only  that  they  require  the  interposi- 
tion of  the  court  to  effect  the  purpose,  and  to  secure  to  the  benefi- 
ciaries the  charity  of  which  they  should  be  the  just  recipients. 

9.  That  the  cypres  power,  which  constitutes  the  peculiar  feature 
of  the  English  system,  and  is  exerted  in  determining  gifts  to  charity 
where  the  donor  has  failed  to  define  them,  and  in  framing  schemes 
of  approximation  near  to  or  remote  from  the  donor's  true  design,  is 
unsuited  to  our  institutions,  and  has  no  existence  in  the  jurispru- 
dence of  this  State  on  this  subject. 

10.  That  a  gift  to  charity  is  maintainable  in  this  State,  if  m^do 
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to  a  competent  trustee^  and  if  so  defined  that  it  can  be  executed  as 
made  by  the  donor  by  a  judicial  decree,  although  the  beneficiaries 
are  not  designated  by  name  or  specifically  pointed  out,  if  the  trustee 
is  inyested  with  full  and  ample  discretion  to  select  the  beneficiaries 
of  such  charity  from  the  class  of  persons  named;  but  where  the 
beneficiaries  are  described,  as  in  this  case,  as  the  childi'en,  both 
male  and  female,  of  the  AfHcan  race  in  the  United  States,  and 
where  such  race  consists  of  about  four  millions,  it  will  be  impracti- 
cable to  ascertain  the  beneficiaries,  and  distribute  the  proportionate 
share  of  such  fund  to  each  of  such  beneficiaries ;  and  where,  as  in 
this  case,  the  trustees  have  no  discretionary  power  to  select  the 
beneficiaries  from  the  class  named,  the  deyise  and  bequest  are  yoid 
for  yagueness  and  uncertainty. 

11.  That  there  is  no  difference  whether  a  deyise  or  bequest  be 
immediate  to  an  indefinite  object,  or  to  a  trustee  for  the  use  and 
benefit  of  an  indefinite  object.  If  it  be  immediate  to  an  indefinite 
object,  it  is  yoid  ;  and  if  it  be  a  trust  for  an  indefinite  object,  the 
property  that  is  the  subject  of  the  trust  is  not  disposed  of,  and  the 
trust  results  to  the  benefit  of  those  to  whom  the  law  giyes  the  prop- 
erty in  the  absence  of  any  other  disposition  of  it  by  the  testator  or 
donor. 

12.  If  the  charity  does  not  fix  itself  upon  any  particular  object, 
but  is  general  and  indefinite,  such  as  the  promotion  of  the  moral 
and  intellectual  condition  of  a  race,  or  the  relief  of  the  poor,  and 
no  plan  or  scheme  is  prescribed,  and  no  discretion  is  lodged  by  the 
testator  in  certain  and  ascertainable  indiyiduals,  it  does  not  admit 
of  judicial  administration.  In  such  a  case  in  England  the  admin- 
istration of  the  charity  is  cast  upon  the  king,  to  be  executed  ct/pres, 
while  in  this  country  the  property  devised  lapses  to  the  next  of  kin. 
If,  however,  in  such  a  case,  certain  and  ascertainable  trustees  are 
appointed,  with  full  powers  to  select  the  beneficiaries  and  devise  a 
scheme  or  plan  of  application  of  the  funds  appropriated  to  the 
charitable  object,  the  court  will,  through  the  trustees,  execute  the 
charity, 

13.  That  where  trustees  capable  of  taking  the  legal  estate  were 
originally  appointed,  so  that  a  yalid  use  was  in  the  first  instance 
raised,  and  the  case  was  thus  brought  within  the  jurisdiction  of  the 
sourt  of  chancery,  that  court  would  supply  any  defect  which  might 
arise  in  consequence  of  the  death  or  disability  or  refusal  of  the 
fcmstees  to  aot»  by  appointing  new  trustees  in  their  place ;  but  when 
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no  competent  trustees  were  in  the  first  instance  appointed,  so  that 
no  legal  estate  ever  vested,  of  course  no  use  was  raised,  and  the 
court  of  chancery  acquired  no  jurisdiction  of  the  case. 

14.  That  it  is  a  well-settled  rule  of  construction,  that  all  the  parts 
of  a  will  are  to  be  construed  together  and  in  relation  to  each  other, 
and  so  as,  if  possible,  to  form  one  consistent  whole ;  and  that  words 
and  limitations  may  be  transposed,  supplied,  or  rejected  where  war- 
ranted by  the  immediate  context  or  the  general  scheme  of  the  will, 
but  not  merely  on  conjectural  hypothesis  of  the  testator's  intention^ 
however  reasonable,  in  opposition  to  the  plain  and  obvious  sense 
of  the  language  of  the  instrument;  and  that  we  should  place  such 
a  construction  upon  the  will  as  will  sustain  and  uphold  it  in  all  its 
parts,  if  it  can  be  done  consistent  with  the  established  rules  of  law 
and  construction. 

15.  That  over  the  church,  as  such,  the  l^;al  tribunals  do  not  have, 
or  profess  to  have,  any  jurisdiction  whatever,  except  to  protect  the 
dvil  rights  of  others  and  to  preserve  the  public  peace.  All  ques- 
tions relating  to  the  faith  and  practice  of  the  church  and  its  mem- 
bers belong  to  the  church  judicatures  to  which  they  have  volun- 
tarily subjected  themselves.  But  the  civil  courts  will  interfere  with 
churches  and  religious  associations,  and  determine  upon  questions 
of  faith  and  practice  of  a  church  when  rights  of  property  and  civil 
rights  are  involved. 

16.  The  general  rule  is,  that  parol  evidence  of  the  intention  of 
the  testator  is  inadmissible  for  the  purpose  of  explaining,  contra- 
dicting, or  adding  to  the  contents  of  a  will ;  but  that  its  language 
must  be  interpreted  according  to  its  proper  signification,  or  with  as 
near  an  approach  thereto*  as  the  body  of  the  instrument  and  iht 
state  of  circumstances  existing  at  the  time  of  its  execution  will 
admit  of.  The  doctrine  in  reference  to  mistakes  in  wills  is,  that 
courts  of  equity  ha^e  jurisdiction  to  correct  them  when  they  are 
apparent  on  the  face  of  will.  But  the  mistake  must  be  apparent 
on  the  face  of  the  will,  and  must  be  such  as  may  be  made  by  a 
proper  construction  of  its  terms ;  otherwise,  there  can  be  no  relie£ 
Parol  evidence,  or  evidence  cMwra  the  will,  is  not  admissible  to  vary 
or  control  the  terms  of  the  will,  althou^  it  is  admissible  to  remove 
a  latent  ambiguity. 

17.  In  so  far  as  the  cases  of  M^Oord  v.  OchiUrWj  8  Blackfl  15; 
Sweeney  v.  Sampeofiy  5  Ind.  465 ;  and  The  Oommon  Council  of 
Richmond  v.    The  State,  5  id.  334,  decide    that  the    power  and 
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jurisdiotion  of  the  courts  of  this  State  have  been  increased  and  en- 
laiged  by  the  statute  of  43  Elizabeth^  and  that  saoh  statute  can  be 
executed  in  this  State,  they  are  in  conflict  with  this  opinion,  and 
to  such  extent  they  are  oTerruled. 
The  {udgment  is  affirmedy  with  costs. 


OoiitHB,  appellant,  ▼•  Lown. 

(Sftlnd-SBB.) 
FaUie  impriionmetU — pUading. , 

la  ea  action  for  Mae  impriBonment,  it  is  not  necesmxy  to  allege  in  the  torn 
plaint,  that  the  impriBonment  was  malioioiui,  and  withoat  probable  oanee. 

AcnoK  for  false  imprison  ment 

Goiter  sued  the  appellees,  alleging  in  his  complaint  that  the 
defendants,  on  the  16th  day  of  Noyember,  1867,  falsely,  wrongfully, 
and  unlawfully  seized  and  arrested  the  plaintiff  in  the  said  county 
of  Warren,  and  took  and  confined  him  In  unlawful  imprisonment 
at  the  town  of  West  Lebanon,  in  said  county,  for  the  space  of 
twelve  hours,  and  continued  said  arrest  and  false  imprisonment  by 
taking  said  plaintiff  in  the  county  of  Tippecanoe,  in  the  State  of 
Indiana,  and  there  unlawfully  and  falsely  imprisoned  him  in  the 
county  jail  of  that  county  for  twelre  days,  when  he  was  discharged, 
no  cause  for  said  arrest  or  imprisonment  nor  charge  of  any  kind 
haying  been  at  any  time  preferred  against  him  in  any  court ;  that 
by  reason  of  said  biae  imprisonment  he  was  not  only  deprived  of 
his  liberty,  but  was  compelled  to  and  did  undergo  great  mental  suf- 
fering, anguish,  and  humiliation  and  bodily  pain  and  suffering,  and 
was  prevented  from  attending  to  his  daily  affairs  for  a  long  space  of 

time,  to  wit,  one  month,  and  was  compelled  to  expend iollarc 

for  costs  and  counsel  fees  in  and  about  his  said  false  imprisoamsnt. 
by  means  of  which  he  has  been  damaged  $5,000 ;  wherefore,  eta 

There  was  a  demurrer  to  this  complaint,  for  the  reason  that  it  did 
not  state  ftots  sufficient  to  constitute  a  cause  of  action,  which  de- 
murrer was  overruled,  and  the  complaint  held  to  be  sufficient 
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Bobert  Anderson,  one  of  the  defendants,  filed  his  separate  answer, 
oonsisting  of  seven  paragraphs.  The  plaintiff  demurred  to  the 
second,  third,  fourth,  fifth,  sixth  and  seventh  paragraphs  thereof 
and  the  court,  another  judge  presiding,  on  this  demurrer  adjudged 
the  complaint  insufficient  The  other  defendants  then  again  de- 
murred  to  the  complaint,  and  their  demurrer  was  sustained ;  the 
plaintiff  excepted,  and  final  judgment  was  rendered  in  favor  of  the 
defendants. 

/•  MeOabe  and  J.  3f.  ButUtt  for  appellant. 

W.  P.  Rhodes  and  W.  Z.  Siuarl,  for  appellees. 

DowNBT,  0.  J.  [after  stating  the  facts.]  The  only  question  for 
our  decision  is  as  to  the  sufficiency  of  the  complaint^  for  the  court 
did  not  pass  on  the^  sufficiency  of  the  answer,  and  therefore  that 
question  is  not  before  us  as  a  court  of  error. 

It  is  insisted  by  the  appellees  that  the  complaint  is  bad  for  the 
reason  that  it  does  not  allege  that  the  imprisonment  was  maliciona 
and  without  probable  cause.  It  must  be  conceded  that  if  the 
approved  precedents  in  the  best  works  on  pleading  are  to  be  received 
as  evidence  of  what  the  law  is  on  this  subject,  the  allegation  in 
question  is  essential.  2  Chit  PL  857,  et  seq.  That  the  allega- 
tion is  essential  in  an  action  for  malicious  prosecution,  is  well 
understood,  and  is  recognized  as  the  role  by  this  court  Wilkinson 
V.  Arnold^  11  Ind.  46;  Ammerman  v.  Oo«&y,26  id.  451 ;  Stancliff  v. 
PalmeteTy  18  id.  321.  But  we  do  not  think  it  essential  in  an 
action  for  false  imprisonment,  such  as  the  one  in  question. 

There  is  a  marked  distinction  between  malicious  prosecution  and 
Mse  imprisonment.  At  common  law,  the  former  was  the  subject  of 
an  action  of  trespass  on  the  case,  while,  for  the  latter,  trespass  m  si 
armis  was  the  remedy.  1  Chit  PL  133,  167.  If  the  impnson- 
ment  is  under  legal  process,  but  the  action  had  been  commenced 
and  carried  on  maliciously  and  without  probable  cause,  it  is  mali- 
cious prosecution  If  it  has  been  extra-judicial,  without  l^al  process, 
it  is  false  imprisonment  In  Thirpin  v.  Reiny,  3  Blackf  210,  it  was 
said  by  Stevens,  J.,  in  delivering  the  opinion  of  the  court,  **  An 
action  for  a  malicious  prosecution  can  only  be  supported  for  the 
malicious  prosecution  of  some  legal  proceeding,  before  some  judicial 
officer  or  tribunaL     If  the  proceedings  complained  of  are  extra- 
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judicial,  the  remedy  is  trespass,  and  not  an  action  on  che  case  for  a 
malicions  prosecution.''  In  Johnstone  v.  Sutton,  1  T.  B.  544,  it  is 
said  in  speaking  of  the  action  for  malicious  prosecution, ''  There  is 
no  similitude  or  analogy  between  an  action  of  trespass,  or  false 
imprisonment,  and  this  kind  of  action.  An  action  of  trespass  is 
for  the  defendant's  haying  done  that,  which,  upon  the  stating  oi  it, 
is  manifestly  illegal  This  kind  of  action  is  for  a  prosecution,  which, 
upon  the  stating  of  it,  is  manifestly  illegaL" 

The  cases  for  false  imprisonment  in  this  court,  we  think,  fully 
maintain  this  distinction,  and  show  that  malice  does  not  enter  into 
consideration  in  actions  for  that  cause.  The  ease  of  Taylor  y.  Moffait, 
I  Black£  305,  was  for  false  imprisonment,  and  the  defendant  was 
held  liable  because  the  judge,  who  awarded  an  attachment,  at  his 
nstance,  for  yiolation  of  an  injunction,  was  held  to  haye  no  juris- 
liction  to  do  so,  and  the  defendant  was  subjected  to  the  payment, 
A  93,000  damages.  There  was  no  indication  of  malice.  In  Hall 
f .  Rogers,  2  Blackt.  429,  the  defendant  was  held  liable,  because  the 
charge  on  which  the  arrest  and  imprisonment  took  place  was  not 
legally  sufficient.  See  also  Wctsson  y.  Canfieldy  6  Blackf.  406;  Poulh 
y.  JSlocum,  3  id.  421. 

No  proof  of  malice  or  want  of  probable  cause  is  necessary  to  make 
out  a  case  for  false  imprisonment    2  Starkie's  Ey.  1112. 

It  frequently  happens  that  false  imprisonment  inclades  a  battery, 
but  it  is  obyious  that  the  latter  is  not  necessarily  included  in  the 
former.    2  Starkie's  Ey.  1113. 

An  action  for  malicious  prosecution  may  be  maintained,  although 
there  has  been  no  imprisonment. 

That  the  plaintiff  was  assaulted  and  beaten,  or  that  the  arrest  and 
imprisonment  were  otherwise  accompanied  with  malice  or  other 
indignities,  may,  no  doubt,  be  giyen  in  eyidence,  as  tending  to  affect 
the  amount  of  damages.    2  Starkie's  Ey.  1114. 

We  regard  the  complaint  as  setting  out  a  good  cause  of  action. 
If  there  was  any  legal  justification  for  the  acts  alleged  to  haye  been 
committed  by  the  defendants,  it  deyolyes  on  them  to  set  it  up  in 
their  defense. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded. 
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SmrDBB,  appeUanti  ▼•  BoBureoXi 

(aftlikLlll.) 
Jmdgmmiinan  obtitmie  vendido — AppUdoU^mtf 

Whm  A  gtenend  Teidiei  is  rendered  for  plalnttflb,  eooompuded  wUh  flpecW 
flndinge  to  Inierrogatorlee,  which  findings  are  hiooneisient  with  nay  theoij 
upon  whieh  the  pUdntiffli  oould  recoTor,  defendant  i»  entitled  to  JodgnMBt 
nan  (Mante  veredicto, 

.The  purchaser  of  real  estate,  subject  to  a  mortgage,  as  a  part  of  the  considera- 
tion, assumed  the  pajment  of  a  portion  of  the  mortgage  debt,  and  afterward 
made  a  general  pajment  on  the  mortgage  debt.  HM,  that  the  amooal 
so  assumed  was  the  personal  debt  of  the  purchaser,  and  thai  the  law  will 
applj  hii  general  pa/ment  in  discharge  of  that  portion  of  the  mortgage  debC 

£    W.  ChaaehndJ.A.  ITMbtoc&y  for  appeUant 

W.  (7.  Wilson,  for  appellees. 

WOBDEN,  J.  Action  by  the  appellees  against  the  appellant. 
Issue;  trial  by  jury;  verdict,  with  answers  to  interrogatories;  and 
judgment  for  plaintiffs. 

The  claim  of  the  plaintiffs  was  for  money  paid  by  them  for  the 
use  of  the  defendant,  to  one  Samuel  Hamilton,  on  certain  promis- 
sory notes  executed  by  the  defendant  to  Hamilton. 

The  answer  of  the  defendant  set  up  that  the  plaintiffs  purchased 
of  the  defendant  certain  real  estate  for  the  consideration  of  135,000. 
that  the  property  was  incumbered  with  certain  mortgages  described 
and  made  exhibits  A,  B,  0  and  D,  given  to  secure,  among  others^ 
the  notes  in  question ;  that  as  part  of  the  consideration  aforesaid* 
the  plaintiffs  were  to  pay  those  mortgages  to  the  amount  of  tl2,500. 
A  written  agreement  was  entered  into  between  the  jiarties,  which 
waft  made  a  part  of  the  answer  and  marked  as  exhibit  E,  by  which 
fht  plaintiffs  agreed,  among  other  things,  to  pay  on  mortgages 
against  the  property  thus  purchased,  as  part  of  the  consideration 
theiefoi,  said  amount  of  $12,500^  Reply  in  denial  There  was  a 
general  verdict  for  the  plaintiffs,  assessing  their  damages  at  the  sum 
of  «1,432.28. 

The  following  are  the  interrogatories  propounded  to  the  jnrj^ 
with  their  answers  thereto: 
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**  Ist  Did  the  plaintifb  execute  Jhe  paper  read  in  eridenoe,  of 
whioh  exhibit  E,  made  a  part  of  the  answer,  is  a  oopy  ?^  Answer. 
-Yes.'' 

*'  2d.  Did  the  plaintifb,  by  said  agreement  E»  asfame  to  pay  any 
part  of  the  mortgages  of  whioh  exhibits  A,  B,  0  and  D  in  the  answer 
are  copies  T    Answer.  ''  Yes,  •12,600.'' 

^^  3d.  Were  all  the  notes  paid  by  the  plaintiff  some  of  those  secured 
by  said  mortgages  A,  B,  G  and  D  ?"    Answer.  *^  Yes." 

^  4th.  What  did  those  amount  to  which  the  plaintifiis  paid  with 
interest  to  this  date?"  Ans.  ^^One  thousand  four  hundred  and 
thirty-two  dollars  and  twenty-eight  cents." 

The  answers  were  all  duly  signed  by  the  foreman. 

Neither  party  moved  for  a  new  trial,  but  the  defendant  moved 
for  judgment  in  his  favor  on  the  special  answers  to  interrogatories, 
notwithstanding  the  general  verdict,  but  his  motion  was  overruled, 
and  he  excepted;  and  thereupon  the  court  rendered  judgment  for 
the  plaintiffs  on  the  general  verdict,  and  the  defendant  excepted. 

We  are  clearly  of  opinion  that  the  ruling  of  the  court  was  erron- 
eous, and  that  the  judgment  should  have  been  rendered  for  the 
defendant.  The  answers  to  the  interrogatories  exclude  every  con- 
clusion that  would  authorize  a  recovery. 

By  these  findings  it  is  clear  that  the  plaintiffs,  in  making  the 
payment  of  the  notes,  were  but  performing,  in  part,  their  agreement 
with  the  defendant  in  reference  to  the  purchase- money  for  the  prop- 
erty purchased  by  them.  Money  thus  paid,  in  part  or  full  per- 
formance, cannot  of  course  be  recovered  from  the  defendant,  unless 
some  equitable  ground  exists  for  such  recovery,  which  is  not  claimed 
or  shown  in  the  case.  It  is  claimed,  however,  by  the  appellees  that 
the  notes  paid  by  them  were  not  a  part  of  the  twelve  thousand  five 
hundred  dollars  which  they  agreed  to  pay.  The  language  of  the 
agreement  ^^E"  in  respect  to  payment  of  the  purchase-money  is  as 
follows:  ^^The  parties  of  the  second  part"  (the  appellees)  '^pay  for 
said  property  as  follows,  to  wit:  By  cash  in  hand  ten  thousand  dol- 
lars ;  by  deed  from  John  W.  Goodman  and  wife  to  the  said  Irene 
Snyder"  (wife  of  the  appellant)  "for  property  in  said  ?ity  valued 
at  ten  thousand  dollars;  by  assuming  mortgages  on  said  opera 
house  "  (the  property  purchased  by  the  appellees)  "for  ten  thousand 
dollars ;  by  assuming  an  additional  mortgage,  at  the  request  of  said 
Irene  Snyder,  for  twenty-five  hundred  dollars,  to  Samuel  Hamilton, 
of  Hartford,  Connecticut,  payable  three  years  from  tht  date  theivof  • 
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by  executing  a  mortgage  to  the  said  Irene  Snyder  for  twenty-fiiia 
hundred  dollars,  payable  one  year  from  date  thereofl  *  *  •  Said 
Goodman  and  Bobinson  agree  to  pay  the  mortgages  and  interett 
thereon  according  to  the  terms  thereof,  to  keep  up  the  insurance  on 
said  building,  and  keep  said  Snyder  harmless." 

It  will  be  seen  that  the  mortgages  which  the  appellees  assumed 
to  pay  are  not,  with  one  exception,  specifically  described  in  the 
agreement. 

But  the  jury  find  that  the  mortgages  which  are  made  exhibits  A, 
B,  G,  and  D,  are  the  mortgages  on  which  the  appellants  assumed  to 
pay  the  twelve  thousand  five  hundred  dollars,  and  that  the  notes 
paid  by  them  are  a  part  of  the  notes  secured  by  those  mortgages. 
The  mortgages  are  all  given  to  said  Hamilton  to  secure  notes  exe- 
cuted by  the  appellant  to  him. 

Now,  assuming,  without  deciding,  that  the  amount  agreed  to  be 
paid  by  the  appellees  is  insufficient  to  liquidate  the  four  mortgages 
entirely,  yet  as  the  amount  paid  by  them,  as  shown  by  the  findings, 
falls  very  far  short  of  what  they  assudied  and  agreed  to  pay,  and  no 
special  application  of  the  payment  being  made  by  either  the  appel- 
lant or  the  appellees,  that  is  to  say,  there  being  no  stipulation 
between  them  whether  the  payment  made  by  the  appellees  should 
be  applied  in  part  discharge  of  the  twelve  thousand  five  hundred 
dollai's  which  the  appellees  had  assumed  to  pay,  or  to  the  residue  of 
said  mortgages,  the  question  arises  what  application,  as  between  the 
appellant  and  the  appellees,  the  law  will  make  of  such  payment. 

Assuming,  for  the  pui^se  of  illustration,  that  the  amount 
secured  by  and  due  on  the  four  mortgages  was  eighteen  thousand 
two  hundred  and  fifty  dollars,  thus  leaving  a  residue  of  five  thou- 
sand seven  hundred  and  fifty  dollars,  which  the  appellees  did  not 
agree  to  pay ;  then  the  twelve  thousand  five  hundred  dollars  became 
the  personal  debt  of  the  appellees ;  the  holder  of  the  mortgages 
could  have  sued  them  directly  for  it  BentUy  v.  Vanderheydefiy  35 
N.  T.  677.  As  between  the  appellant  and  the  appellees,  the  latter 
were  principals  in  respect  to  the  amount  assumed  by  them.  But 
they  were  in  no  manner  bound  for  the  supposed  residue  of  five 
thousand  seven  hundred  and  fifty  dollars.  To  be  sure  the  property 
was  liable  for  the  residue,  and  the  appellees,  in  order  to  save  the 
property,  might  have  paid  it  and  sued  the  appellant  upon  the 
eovenants  against  incumbrances  in  his  deed. 

The  sum  assumed  to  be  paid  by  the  appellees  was  their  persoT«a! 
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debt ;  the  residne  was  not  their  debt,  though  they  might  be  com- 
peUed  to  pay  it  in  order  to  preserye  the  property. 

We  are  clear  that,  under  the  ciroumstanoeB,  the  law  will  apply 
the  payment  thus  made^  as  between  the  appellant  and  appellees,  to 
the  amount  agreed  to  be  paid  by  the  latter,  and  not  to  the  residue. 
The  case  of  Newman  y.  Meeh^  Smedes  ft  Marsh.  881,  in  principle,  is 
in  point  here.  There  N.  was  indebted  to  M.  on  his  own  account, 
and  also  as  surety  for  T.;  N.  made  payments  to  M.,  without  speci- 
fying to  which  debt  they  were  to  apply.  It  was  held  that  the  law 
would  apply  the  payments  to  N.'s  own  debt  for  which  he  was 
directly  bound. 

In  1  Am.  Lead.  Gas.  277,  it  is  said  that  ''  a  general  payment  is 
always  to  be  referred  to  *  *  *  a  debt  due  by  the  payor  absolutelyt 
and  as  principal,  rather  than  to  one  due  contingently  and  coUatdv 
•Uy,  or  held  as  collateral  security." 

The  judgment  below  is  reyersed,  with  costs,  with  instructiona 
to  the  court  below  to  render  judgment  in  accordance  with 
cpinion. 


8n]anB&,  appellant,  y.  Yauohav* 

(aBInd.a8B.) 

A  waiiaaij  of  goods,  made  bj  a  yendor  after  he  has  oompleied  tha  «]•  el 
them,  if  onsapported  1^  a  new  eonaldenUioii,  Is  yold. 

Thx  opinion  states  the  case. 

M.  L.  Bundy  and  S.  H.  Bundy,  for  appellants. 

J.  H.  MeUeti  and  Jf.  E.  Ibrkner,  for  appellees. 

WoBDBN,  J.  This  was  an  action  by  the  appellees  against  the 
appellants  on  promissory  notes  executed  by  the  defendants  to 
Bayless,  Yaughan  ft  Go.,  and  indorsed  by  the  payees  in  blank  to 
the  plaintifi^. 
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Issue,  tnalf  yerdiot  and  judgment  for  the  plaintiifSy  a  motion  for 
1  new  trial  haying  been  made  by  the  defendants  and  oyerraled. 

The  second  paragraph  of  the  defendants'  answer  was  foUows; 

"And  for  a  farther  answer,  they  say  that  the  notes  described  ia 
said  complaint  were  giyen  in  part  consideration  for  a  portable  saw- 
mill, engine  and  boilers,  with  machinery  thereto  attached,  which 
were  parchased  by  the  defendants  of  and  fix>m  the  phkintifib*  assign- 
ors, Bayless,  Vanghan  ft  Co.,  and  for  no  other  or  different  con- 
sideration whateyer ;  and  that  upon  the  sale  thereof  they,  the  said 
Tcndors,  warranted  the  same  to  be,  in  all  respects,  perfect  and  com- 
plete, manafaetared  of  good  material  and  well  put  together;  bat 
the  defendants,  in  fact,  say  that  said  machinery  was  not  perfect,  nor 
was  the  same  well  pat  together,  but,  on  the  contrary  thereof  the 
crown  shield  blew  off,  the  boiler  bursted«  and  said  machinery  was 
otherwise  imperfect  and  deficient,  and,  in  consequence  thereof  for 
the  purpose  of  repairing  the  same,  the  defendants  actually  laid  oat 
and  expended  a  large  sum  of  money,  to  wit:  the  sum  of  1500,  in 
and  about  the  repairing  thereof,  of  which  the  said  Bayless,  Vaughan 
4  Go.  had  notice ;  and  the  defendants  say,  that,  in  consequence 
thereof,  said  mill  was  stopped  and  could  not  be  run  for  one  hundred 
days,  and,  if  the  same  had  been  perfect,  as  represented,  and  in  good 
running  order,  they  could  haye  made  a  large  sum  of  money,  to  wit, 
the  sum  of  $500 ;  wherefore,"  etc. 

To  this  paragraph  of  the  answer  a  demurrer,  assigning  for  oaass 
that  the  same  did  not  state  facts  sufficient,  eta,  was  snstained,  and 
exception  taken. 

This  ruling  constitutes  one  of  the  errors  assigned. 

The  notes  sued  upon  amounted  to  $3,000,  and  the  plaintift 
demanded  judgment  for  that  sum.  The  answer  in  question  was 
defectiye,  and  the  demurrer  to  it  was  correctly  sustained,  for  the 
reason  that  it  is  pleaded  in  bar  of  the  whole  action,  whereas  at 
most,  it  sets  up  facts  that  bar  only  $1,000,  yis. :  $500  for  the  expense 
of  repairs,  and  $500  for  loss  of  time.  That  such  an  answer  is  bad 
was  decided  in  the  following  cases  in  this  court :  Bow  y.  IforOk 
River  Banhy  11  Ind.  268 ;  Oonwell  y.  Finnelly  id.  527 ;  Smiih  y. 
Kaxier,  13  id.  151 ;  Pratt  y.  WaUbridgSy  16  id.  147 ;  Webb  y.  Deitch, 
17  id.  521 ;  McDough  y.  Oatee,  21  id.  65 ;  LouU'  Adm'r  y.  ArfTrd^ 
id.  235 ;  Richardson  y.  Hickman,  22  id.  244.  These  decisions  show 
wndusiyely  that  the  demurrer  was  properly  sustained. 
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The  remaining  question  in  the  case  is  raised  by  an  assignment  of 
error  on  the  refusal  of  the  oourt  to  grant  a  new  trial 

The  ground  on  which  a  new  trial  was  asked  was,  that  the  oourt 
excluded  certain  evidence  offered  by  the  defendants. 

it  appears  by  a  bill  of  exceptions  that  the  contract  for  the  sale  of 
ine  saw-mill,  etc.,  which  was  the  consideration  for  the  notes  in  snit^ 
was  ir  writing. 

On  the  trial,  the  defendants  offered  to  prove  that  after  the  execu- 
tion o^  the  written  contract,  but  before  the  delivery  of  the  mill,  eta, 
and  uefore  the  execution  of  the  notes,  the  vendors  warranted  the 
machinery  to  be  manufactured  of  good  materials,  and  skillfully  put 
together,  and  to  be  in  all  respects  a  first  rate  saw-milL  This  evi- 
dence was  rejected. 

We  cannot  say  that  the  ruling  was  erroneous.  It  is  assumed  in  the 
bill  of  exceptions  and  in  the  brief  of  counsel  for  the  appellant  that 
t)ie  sale  of  the  mill  and  machinery  was  perfect  and  complete  by  the 
terms  of  the  written  contract.  No  written  contract  is  set  out  in  the 
bill  of  exceptions,  nor  in  any  manner  identified,  nor  is  the  evidence 
in  the  record.  The  counsel  for  the  appellants  say  in  their  brief,  **  It 
is.  not  pretended  that  there  was  any  warranty  in  that  writing,  but 
the  appellants  were  attempting  to  prove  another  and  different  con- 
tract made  some  time  subsequent,''  etc.  Now,  assuming,  as  is  done 
in  the  bill  of  exceptions,  and  brief  of  the  counsel  for  the  appellants, 
that  by  the  terms  of  the  written  contract  the  sale  of  the  mill  and 
machinery  was  complete  and  perfect,  a  subsequent  warranty  is  void^ 
unless  some  new  consideration  be  given  to  support  it  ^*  The  oonr 
■ideration  already  given  is  exhausted  by  the  transfer  of  the  property 
m  the  goods  without  a  warranty,  and  there  is  nothing  to  support 
the  subsequent  agreement  to  warrant,  unless  a  new  consideration 
be  given."  Benj.  on  Sales,  453  ;  Roscarla  v.  Thomas,  3  Adolph.  ft 
Ell.  284. 

There  is  still  another  reason  why  the  evidence  was  properly 
rejected.  There  was  but  one  paragraph  of  the  answer  (the  fourth) 
to  which  the  evidence  was  at  all  applicable.  That  paragraph  sot  up 
a  warranty  much  less  extensive  in  its  terms  than  the  one  offered  ill 
evidence.  It  is  alleged  that  '^  the  vendors  warranted  the  same  to  be 
perfect  and  complete,  manufactured  of  good  material,  and  skillfully 
put  together."  The  warranty  as  offered  in  evidence  embraced  an 
important  proposition  not  alleged  in  the  answer,  viz. :  that  the  miU 
was  \o  be,  in  all  respects,  a  first  rate  saw-mill.     The  warranty 
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offered  in  evidence  was  offered  as  a  whole,  and  as  a  whole  not  being 
t;mbraced  in  the  pleading,  there  could  be  no  error  in  rejecting  it. 
Leave  might  have  been  given,  in  a  proper  case,  to  amend  the  plead- 
ing, but  none  was  asked. 

TheJudgmmU  behw  is  qfflrmed,  with  C09t9. 


Tbb    WBBxnor    Unoxr  Tblbokafh   Ck>]iPAjrT,  appeUant^   t. 

BuOHASTAlir. 
(aBlBd.4SSL) 

N^graph  eampanif,  MgUffenoe  of — regutaU&n$^§UihiUk 

it  is  gross  negligence  In  a  telegraph  company  to  emploj  an  opeiator,  who  le 
ignorant  of  the  existence  of  a  county  town,  which  is  one  of  the  slatioMi  oa  Hi 
line 

In  an  action  against  a  telegraph  company  by  the  sender  of  an  onrepeated  die- 
patch,  to  reooyer  the  statutory  penalty  for  faUore  to  transmit  it.  HM,  that 
a  regulation  of  the  company  limiting  its  liability  in  such  cases  to  tlsa 
amount  paid  for  transmission,  and  of  which  plaintiff  had  no  notice,  was  no 
defense.    (See  ante,  p,  186.) 

This  was  an  action  brought  by  the  appellee  against  the  appellant 
before  the  mayor  of  Attica.  In  his  complaint  he  alleges,  **  that  on 
the  23d  day  of  September,  1869,  he  placed  in  the  hands  of  the 
defendant's  agent,  at  Attica,  Indiana,  the  following  message,  to  wit. 

'<  Attica,  Septentb&r  28, 1869. 
^  B.  B.  F.  PiBBOB,  Lebanon,  Boone  Oonnty,  In^ana: 
^  When  is  the  White  case  set  for  trial  ?    Answer. 

'^  Jakbs  Bucrasax/* 

'^  That  said  message  was  left  at  said  office  daring  the  usual  busi- 
ness hours,  and  was  to  be  transmitted  to  said  Lebanon,  Boone 
county,  Indiana,  without  delay,  the  said  plaintiff  paying  in  adyanoe 
for  the  transmission  of  said  message,  the  sum  demanded  by  the 
agent  of  said  company  at  the  time  he  delivered  said  message ;  that 
the  defendant,  without  cause,  wrongfully  wholly  failed  and  refused 
to  transmit  said  message  at  all,  to  the  damage  of  the  plaintiff  one 
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hundred  doUarSy  which  has  never  been  paid,  either  in  whole  or  in 
part,  as  shown  per  exhibit '  A/  herewith  filed  and  made  part  here- 
of;  and  plaintiff  prays  that  he  have  judgment  for  the  statutory 
penalty  in  such  case  made  and  provided,  in  the  sum  of  one  hundred 
dollars,  and  other  proper  relie£ 
The  exhibit  filed  with  the  complaint  is  as  follows : 

'^869.  Westbbn  Ukion  Tbleobaph  Go.  Db. 

^  To  James  Buchanan  : 

^  September  23  —  To  damages  and  penalty  for  not  transmitting  a 
message,  $100.^ 

The  defendant  answered,  first,  by  a  general  denial;  and,  secondly, 
^  that  she  has  now,  and  has  had  ever  since  her  organization  as  a 
company,  certain  proper  rules  and  regulations  governing  and  con- 
trolling her  agents  in  their  duties  as  employees  for  her  in  all  trans- 
actions incidental  to  the  transmission  of  messages,  of  which  said 
rules  and  regulations  plaintiff  had  full  and  complete  knowledge  at 
the  time  he  pretended  to  deliver  the  message  referred  to  in  his  com- 
plaint, a  copy  of  which  rules  and  regulations  is  filed  in  this  answer ; 
that  plaintiff  handed  to  the  operator  of  said  company  the  said 
message,  at  or  near  the  Revere  Hotel,  in  Attica,  distant  from  her 
office  one-fourth  of  a  mile,  requesting  it  forwarded ;  that  plaintiff 
did  not  contract  or  pay  for  the  services  of  said  company  to  repeat 
the  message,  as  by  said  company  required,  so  as  to  avoid  and  secure 
against  mistakes  in  the  forwarding  of  his  message.  Said  defend- 
ant avers,  that  said  company  did,  in  good  faith  and  without  delay, 
forward  the  said  message,  although  the  same  was  not  delivered  to 
the  said  company  at  her  office  at  Attica,  as  required  by  law  and  the 
rules  of  her  said  office ;  that,  by  mistake,  said  message  was  sent  to 
Lebanon,  West,  and  did  not  reach  Lebanon,  Boone  county,  Indiana; 
that  as  soon  as  defendant  ascertained  that  a  mistake  had  occurred, 
she  paid  back  and  refunded  to  the  plaintiff  forty  cents,  being  the 
amount  paid  by  plaintiff  at  the  time  his  said  message  was  handed  to 
defendant's  operator  on  the  street ;  that  because  no  payment  or  con- 
tract was  made  by  plaintiff  to  have  said  message  repeated,  said  mis- 
take occurred ;  wherefore,"  etc. 

The  regulations  referred  to  in  the  answer  are  as  follows :  "  All 
messages  taken  by  this  company  are  subject  to  the  following  terms : 
To  guard  against  mistakes,  the  sender  of  a  message  should  order  it 
Vol.  IX.— 94 
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repeated;  that  i%  telegraphed  back  to  the  original  office.  For 
repeatiiig,  one-half  the  regular  rate  is  charged  in  addition.  And  it 
is  agreed  between  the  sender  of  the  following  message  and  this  com- 
pany, that  said  company  shall  not  be  liable  for  mistakes  or  delays 
in  the  transmissions  or  for  non-deliyery  of  any  unrepeated  mea- 
sago,  beyond  the  amount  receiyed  for  sending  the  same;  nor  for 
mistakes  or  delays  in  the  transmission  or  delivery  or  for  non-deliveiy 
of  any  repeated  message  beyond  fifty  times  the  sum  receiyed  for 
sending  the  same,  unless  specially  insured;  nor  in  any  case  for 
delay  arising  fromunayoidable  interruptions  in  the  working  of  their 
lines,  or  for  errors  in  cipher,  or  obscure  messages.  And  this  com- 
pany is  hereby  made  the  agents  of  the  sender,  without  liability,  to 
forward  any  message  over  the  lines  of  any  other  company,  when 
necessary  to  reach  its  destination. 

'^  Correctness  in  the  transmission  of  messages,  to  any  point  in  the 
lines  of  this  company,  can  be  insured  by  contract  in  writing,  stating 
agreed  amount  of  risk  and  payment  of  premium  thereon,  at  the 
following  rates  in  addition  to  the  usual  charges  for  repeating  mes^ 
sages,  to  wit :  one  per  cent  for  any  distance  not  exceeding  one 
thousand  miles,  and  two  per  cent  for  any  greater  distance.  No 
employee  of  the  company  is  authorized  to  yary  the  foregoing.  Thii 
company  will  not  be  liable  for  damages  in  any  case  where  the  claim 
is  not  presented  in  writing  within  sixty  days  after  sending  the 
message. 

"  William  Obtok,  PreMstU. 

"  0.  H.  Paliceb,  Secretary. 

*^  Aaron  Slaobb,  General  Superindentf 

'^  Ghioago,  Dlinoia. 

*^  Send  the  following  message,  subject  to  aboye  terms,  which  sm 
agreed  to.'' 

The  cause  was  tried  by  the  mayor,  who  rendered  a  judgment  for 
the  plaintiff  for  one  hundred  dollars. 

The  defendant  appealed  to  the  circuit  court,  where  the  oanae 
was  tried  by  the  court,  without  a  jury,  with  the  same  result.  A 
motion  for  a  new  trial  was  made  and  oyerruled,  the  proper  excep 
tion  taken,  and  the  eyidence  set  out  in  the  record. 

J.  R.  IVoxelly  J.  W,  Gordon  and  8.  M,  JoneSy  for  appellaati. 

R.  JT.  Oocdwin  and  L,  Howland,  for  appellees. 
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DowKBYy  0.  J.  [after  stating  the  fact&J  As  the  eYidenoe  ia 
short,  we  will  state  it    It  is  as  follows : 

JamM  Buchanan  testified:  ^' I  am  the  plaintiff  This  message, 
set  out  in  the  complaint,  was  delivered  to  the  operator,  at  Attica» 
dnring  the  usual  business  hours,  on  September  23,  1869,  and  the 
charges  demanded  by  the  operator  were  paid  at  the  time  of  such 
delivery.  The  message  was  written  on  the  back  of  a  business  card, 
not  on  any  of  the  company's  blanks.  The  operator  afterward  told 
me  he  did  not  know  where  Lebanon,  Boone  county,  was,  and  had 
sent  the  message  to  West  Lebanon,  Warren  county.  I  could  get  no 
answer  to  the  same,  and  afterward  ascertained  that  it  never  had 
been  sent  to  Lebanon,  Boone  county,  Indiana,  or  delivered  to  Mr. 
Pierce.  I  was,  at  the  time,  aware  of  the  rules  and  regulations 
pleaded  by  the  defendant  in  her  answer.'' 

R.  B,  F.  Pierce  testified :  '^  I  was  in  Lebanon,  Boone  counly,  at 
the  time  the  message  should  have  been  sent  I  never  received  it 
The  defendant  has  a  line  running  from  Attica  to  Lebanon,  Boone 
county,  Indiana." 

This  was  the  plaintiff's  evidence.  The  defendant  gave  in  evi* 
dence  the  rules  of  the  company,  as  above  set  out 

(7.  M.  Lee  testified :  ^*  I  was  the  operator  at  Attica  when  the  dia-^ 
patch  was  delivered.  It  was  not  sent  to  Lebanon,  Boone  county, 
but  I  sent  it  to  West  Lebanon,  Warren  county.  I  did  not  know  of 
the  other  place  at  the  time.  No  request  was  made  that  it  be 
repeated,  and  no  fee  for  repeating  the  same  was  paid  or  demanded 
at  the  time.  The  message  was  not  written  on  a  company  blank,  but 
on  the  back  of  a  business  card.  I  gave  back  the  money  paid  me  for 
sending  said  message." 

This  was  all  the  evidence  given  in  the  cause. 

The  statute  which  gives  the  penalty  sued  for  in  this  case  is  in 
1  O.  ft  H.  611,  §  1,  and  is  as  follows: 

^  Section  1.  Be  it  enacted  by  the  general  assembly  of  the  State  of 
Indiana,  that  every  electric  telegraph  company,  with  a  line  of  wires 
wholly  or  partly  in  this  State,  and  engaged  in  telegraphing  for  the 
public,  shall,  during  the  usual  office  hours,  receive  dispatches, 
whether  from  other  telegraphic  lines  or  from  individuals ;  and,  on 
payment  or  tender  of  the  usual  charge,  according  to  the  regulations 
of  such  company,  shall  transmit  the  same  with  impartiality  and 
good  fiuth,  and  in  the  order  of  time  in  which  they  are  received, 
ander  penalty,  in  case  of  failure  to  transmit,  or  if  postponed  out 
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of  each  ordei,  of  one  bandied  dollars,  to  be  recoyered  by  the  penon 
«f hoBe  dispatch  is  neglected  or  postponed.  Provided,  howeyer,  that 
arrangement  may  be  made  with  the  publishers  of  newspapers  for 
the  transmission  of  intelligence  of  general  and  pnblio  interest,  out 
uf  its  order,  and  that  communications  for  and  fix>m  officers  of  jus- 
tice shall  take  precedence  of  all  others." 

The  first  position  taken  by  the  appellant  is,  that  the  company  is 
not  liable  because  the  appellee  did  not  pay  for,  and  cause  the  mes- 
sage to  be  repeated,  according  to  the  regulations  of  the  company. 
The  company  concedes  its  liability  to  the  extent  of  the  money  paid 
by  the  appellee  for  sending  the  message,  but  insists  that  she  is  not 
liable  beyond  that  amount ;  that  the  appellee,  if  he  intended  to  hold 
the  company  for  any  greater  amount  than  the  sum  paid,  should 
have  paid  sixty,  instead  of  forty  cents,  and  had  the  message 
repeated,  that  is,  returned  to  the  office  from  which  it  was  sent,  and 
thus  proved  that  it  had  been  correctly  sent  It  is  insisted  that  as 
the  appellee,  according  to  his  own  testimony,  had  notioe  of  the 
regulation  of  the  company,  he  was  bound  by  it  as  much  as  if  it  had 
been  incorporated  into  the  contract 

It  is  clear  that  the  appellee  had  notice  of  the  existence  of  the 
regulations  of  the  company.  He  testified  to  this  fact  in  his  own 
evidence.  It  would  seem  that  the  intention  of  the  company  was 
that  the  party  sending  a  message  should  write  it  on  the  same  paper 
on  which  the  regulation  was  printed,  and  under  the  same,  and 
thereby  expressly  agree  that  the  message  was  received  and  to  be  sent 
under,  and  in  accordance  with,  such  regulation.  In  this  case^ 
however,  the  message  was  not  written  under  such  regulation,  but 
was  written  on  a  business  card,  and  handed  to  the  operator  or  agent 
of  the  company,  when  he  was  absent  from  the  office.  We  are 
inclined  to  hold,  however,  that  as  the  appellee  knew  of  the  existence 
of  the  regulations,  and  as  the  regulations  themselves  provided  that 
no  employee  of  the  company  was  authorized  to  vary  the  terms  of 
them,  the  appellee  was  as  much  bound  by  them  as  if  he  had  written 
the  message  on  the  paper  prepared  by  the  company,  and  had  thus 
assented  to  them. 

The  cases  against  telegraph  companies  will  be  found  to  range 
themselves  under  three  different  heads ;  first,  such  as  are  brought  to 
recover  damages  for  the  breach  of  contract,  express  or  implied, 
relating  to  the  sending  and  delivery  of  messages;  second,  such  as 
are  brought  to  recover  a  penalty,  or  enforce  a  liability  to  pay 


MAY  TEEM,  1871.  749 


The  Western  Union  Telegraph  Compuiy  T.  Bachnaftn. 

damages  imposed  by  the  statute;  and  third,  such  as  are  brought  to 
subject  the  company  or  its  agents  to  criminal  responsibility  for  acts 
done  or  omitted,  in  violation  of  some  statute. 

This  action  falls  under  the  second  division,  and  is  properly 
brought  to  recover  the  penalty  given  by  the  section  of  our  statute 
which  we  have  already  set  out  in  this  opinion.  It  is  not  pretended 
that  the  appellee  sustained  damages  to  the  amount  mentioned  in 
the  ad  damnum  of  the  complaint,  and  for  which  judgment  waa 
rendered.  In  fact,  it  is  not  shown  that  the  appellee  suffered  any 
damage  from  the  omission  or  failure  to  send  the  dispatch. 

The  company,  in  its  regulations,  which  we  have  copied,  provides 
for  three  rates  of  charges  for  sending  dispatches,  and  dzes^  or 
attempts  to  fix,  as  many  different  rules  with  reference  to  the 
measure  of  damages  which  may  be  recovered  against  it,  in  ca^e  of 
violation  of  the  contract. 

First  Where  the  ordinary  fee  or  charge  is  paid,  and  the  message 
18  not  to  be  repeated,  as  in  this  case,  and  where,  if  the  regulation  is 
to  govern,  the  company  is  only  liable  to  refund  to  the  party  send- 
mg  the  message,  the  sum  paid  by  him  for  sending  it. 

Second.  Where  the  party  sending  the  message  contracts  for  having 
it  repeated,  and  pays  one-half  in  addition  to  the  usual  charge  for 
that  service ;  in  which  case  the  company  is  liable  to  pay  damages 
not  exceeding  fifty  times  the  amount  paid  by  the  party  for  sending 
the  message. 

Third.  Where  the  company,  by  contract  in  writing,  insures  the 
correct  transmission  of  the  message,  the  amount  of  the  risk  being 
agreed  upon  by  the  parties,  and  payment  made  according  to  the 
specified  rates ;  in  which  case  the  company  will  be  liable  for  the 
amount  of  the  risk  as  fixed  by  the  agreement. 

If  the  regulation  of  the  company  in  question  was  reasonable,  and 
such  as  the  company  might  make,  and  was  therefore  valid,  we  think 
it  protected  the  company  from  liability  to  any  greater  extent  than 
the  amount  paid. 

The  language  of  the  regulation  is,  ^  And  it  is  agreed  between  the 
sender  of  the  following  message  and  this  company,  that  said  com- 
pany shall  not  be  liable  for  mistakes  or  delays  in  the  transmission 
or  for  non-delivery  of  any  unrepeated  message  beyond  the  amount 
received  for  sending  the  same.'' 

We  think  the  question  upon  which  the  case  depends  is  whether  01 
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not  ihis  was  sach  a  regulation  as  the  company  might  lawfully  make 
onder  the  statute  in  question. 

In  The  Western  Union  Telegraph  Co.  y.  Ward,  23  IncL  377,  this 
court  held  that  the  penalty  might  be  reooyered  by  a  party  whose 
dispatch  was  not  sent  as  soon  as  it  should  haye  been ;  but  no  r^ga- 
lation  of  the  company,  such  as  is  disclosed  in  this  case^  was  brought 
U.'  the  attention  or  notice  of  the  court 

In  Thum  y.  The  AUa  Telegraph  Oo^  15  OaL  472,  the  action  was 
founded  upon  a  statute  similar  in  most  respects  to  ours,  the  penalty 
being  1500,  while  ours  is  $100.  It  was  there  held  that  the  statute 
was  a  penal  one,  and  should,  therefore,  be  strictly  construed.  The 
case  was  decided  in  fi^yor  of  the  company  because  the  plaintiif  was 
not  shown  to  be  the  party  entitled  to  sue  for  the  penalty. 

In  Mac  Andrew  y.  The  Electric  Telegraph  Company,  17  0.  B.  8, 
the  plaintiff  sent  his  telegram,  subject  to  a  condition  somewhat  simi- 
lar to  that  in  the  case  at  bar,  by  which  the  company  charged  half 
the  usual  price,  in  addition,  for  repeating,  and  stated  that  they 
would  not  be  responsible  for  mistakes  in  the  transmission  of  unie- 
peated  messages  from  whateyer  cause  they  might  arise.  The  mes- 
sage was  not  repeated.  The  regulation  was  in  the  form  of  a  notice, 
and  was  brought  home  to  the  plaintiff.  A  mistake  was  made  in 
sending  the  message,  by  which  the  plaintiff's  ship  was  sent  to  one 
port  instead  of  another,  and  he  sustained  a  loss  on  the  cargo.  The 
English  statute  required  the  company,  subject  to  such  reasonable 
regulations  as  might  be  from  time  to  time  made  or  entered  into  by 
the  company,  to  send  and  receive  messages  by  all  persons  alike,  with- 
out fayor  or  preference.  The  regulation  was  held  to  be  reasonable, 
so  far  as  it  required  messages  to  be  repeated,  and  provided  that  the 
company  would  not  be  responsible  for  mistakes  in  unrepeated  mes* 
sages  from  whatever  cause  they  might  arise.  It  was  held  to  be 
reasonable,  as  the  public  had  an  opportunity  to  transmit  unimpor- 
tant messages  for  a  small  charge,  and  might  secure  accuracy  in  an 
important  message  at  a  moderate  additional  expense.  The  company 
was  held  not  liable. 

In  Camp  v.  ITie  Western  Union  Telegraph  Company,  1  Meta  (Ey.) 
164,  it  was  held  that  such  a  regulation  was  reasonable  and  just,  and 
such  as  the  company  had  a  right  to  prescribe  as  the  price  of  its 
responsibility;  and  a  party  acting  under  the  notice,  who  did  not 
have  his  message  repeated,  would  be  regarded  as  sending  the  same 
«t  his  own  risk«  and  the  company  would  not  be  liable  for  damagei 
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resulting  from  a  mistake  not  occasioned  by  negligence  or  the  want 
of  skill  of  the  agents  of  the  company.  The  plaintiff  having  sent  a 
message  without  haying  it  repeated,  it  was  held  that  ;he  company 
was  not  liable  po  him  for  a  mistake  in  its  transmission,  whereby  ho 
lost  $100. 

In  Wann  v.  The  Western  Union  Telegraph  Oompanyy  87  Mo.  473| 
it  was  held  that  whether  telegraph  companies  be  regarded  as  common 
carriers  or  bailees,  they  may  limit  their  liabilities  by  such  a  regula- 
tion, subject  to  the  qualification  that  they  will  not  be  protected  ^om 
the  consequences  of  gross  negligence.  "  Deny  them  this  nght,  and 
they  will  be  utterly  unable  to  protect  themselves  against  the  hazards 
and  risks  which  are  incident  to  the  business  in  which  they  are 
engaged.  We  see  nothing  unreasonable  in  their  declaring  that  they 
will  not  be  responsible  for  unrepeated  messages.  The  system  of 
telegraphing,  however  perfect  it  may  be,  is  seriously  affected  b? 
atmospheric  causes,  which  are  uncontrollable ;  and  if  a  man  wants 
to  send  a  message  of  an  important  character,  prudence  and  wisdom 
would  seem  to  dictate  that  he  should  have  it  repeated,  in  order  to 
be  assured  of  its  correct  transmission.  And  as  the  repetition 
imposes  additional  labor,  it  is  surely  justice  that  an  enhanced  price 
should  be  paid.  If  the  company  undertakes  to  insure  the  accuracy 
of  the  message  and  assumes  additional  risk,  it  should  be  paid  accord-* 
ingly.  The  message  sent  by  the  plaintiff  was  one  of  importance ;  he 
oonld  have  demonstrated  its  perfect  correctness  by  having  it  repeated 
at  a  trifling  sum,  and  he  was  fully  cognizant  of  the  regulations  of 
the  company.'^ 

In  Mlis  V.  The  American  Telegraph  Company^  13  Allen,  226,  the 
subject  is  fully  and  ably  examined.  The  court,  among  other  things, 
say :  *'  There  can  be  no  doubt  that,  in  the  ordinary  employments 
and  occupations  of  life,  men  are  bound  to  the  use  of  due  and 
reasonable  care,  and  are  liable  for  the  consequences  of  carelessness 
or  negligence  in  the  conduct  of  their  business  to  those  sustaining 
loss  or  damage  thereby.  We  can  see  no  reason  why  this  rule  is 
not  applicable  to  the  business  of  transmitting  messages  by  telegraph. 
But  the  rule  does  not  operate  so  as  to  prevent  parties  from  prescrib- 
ing reasonable  rules  and.  regulations  for  the  management  of  their 
business,  or  establishing  special  stipulations  for  the  performance  of 
c<«rvioe8y  which,  if  made  known  to  those  with  whom  they  deal,  and 
direcaly  or  by  implication  assented  to  by  them,  will  operate  te 
abridge  tbefr  o^Tieral  liabilitv  at  common  law.  and  to  protect  them 
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from  being  held  responsible  for  uunsnal  or  peoaliar  hazards  which 
are  incident  to  particular  kinds  of  business.  Of  course  a  party  can- 
not, in  such  way,  protect  himself  against  the  consequences  of  his 
own  fraud  or  gross  negligence,  or  the  fraud  or  gross  negligence  of 
his  servants  or  agents.  Nor  can  he  escape  all  liability  or  responsi- 
bility in  the  performance  of  the  service  or  duty  which  he  under- 
takes. But  he  may,  to  a  certain  extent,  in  the  mode  above  indi- 
cated, limit  the  extent  of  his  liability,  or  graduate  the  amount  of 
.lie  compensation  according  to  the  risk  which  he  assumes,^as  well 
as  by  the  nature  of  the  service  which  he  renders.  It  is  upon  this 
ground  thafc  it  is  held  that  a  common  carrier,  although  by  the  rules 
of  law  he  is  an  insurer  of  the  property  intrusted  to  him,  may  regu- 
late the  extent  of  his  liability  by  a  notice,  brought  home  to  his 
employer  and  assented  to  by  him  either  directly  or  by  implication. 
This  principle  is  especially  applicable  to  an  employment  such  as  is 
carried  on  by  the  defendants,  which  is,  in  its  nature,  a  public  one, 
and  which  the  party  undertaking  it  is  bound  to  exercise  for  every 
one  who  may  seek  his  services,  however  onerous  or  hazardous 
may  be  the  particular  duty  or  labor  which  he  is  called  on  to  per- 
torm.'* 

See,  also.  The  Western  Union  Telegraph  Company  v.  Oarew,  15 
Mich.  525,  where  the  same  doctrines  are  laid  down. 

In  Bimey  v.  The  New  York  and  Washington  Printing  Telegraph 
Compant/y  18  Md.  341,  it  was  held  that  the  company  was  not  a  com- 
mon carrier,  but  a  bailee.  It  was  also  held,  that  the  company  was 
liable  for  not  sending  a  dispatch,  though  there  existed  such  a 
regulation  of  the  company,  and  though  the  message  was  not  re- 
peated. 

In  Parks  v.  The  AUa  Cdlifomia  Telegraph  Company,  13  Cal.  422, 
it  IS  decided  that  telegraph  companies  are  common  carriers.  The 
rules  of  law  which  govern  the  liabilities  of  telegraph  companies  are 
not  new.  They  are  old  rules  applied  to  new  circumstances.  Such 
companies  hold  themselves  out  to  the  public  as  engaged  in  a  partic- 
ular branch  of  business,  in  which  the  interests  of  the  public  are 
deeply  concerned.  They  propose  to  do  a  certain  service  for  a  given 
price.  There  is  no  difference  in  the  carrying  of  a  message  along  a 
wire,  and  carrying  goods  or  a  package  along  a  route,  eta  In  this 
case,  the  plaintiff  was  advised  of  the  &ilure  of  parties  who  were  in- 
debted to  him,  and  answered  ordering  an  attachment.  The  return 
message  was  not  aent^  on  account  of  an  accident^  until  the  next  day^ 
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of  which  the  plaintiff  was  not  notified,  and  when  the  message 
reached  its  destination  other  attachments  had  been  issued  and  had 
gained  a  priority.  The  company  was  held  liable  for  the  amoant  of 
the  debt 

In  The  New  York  and  Washington  Printing  Tel^raph  Oompany 
T.  Dryburg^  35  Penn.  St  298,  which  was  an  action  by  the  receiver  of 
a  message,  it  was  held  that  the  company  was  liable  for  the  misfeas* 
auce  of  its  agent  in  sending  a  different  message  from  that  directed 
to  be  sent  That  though  not  insurers  of  the  safe  delivery  of  what 
is  intrusted  to  them,  their  obligations,  like  those  of  common,  carriers, 
spring  from  the  public  nature  of  their  employment  and  the  contract 
under  which  the  particular  daty  is  assumed.  That  if  they  negli- 
gently or  willfully  violate  their  duty  to  send  the  very  message  pre- 
scribed, they  are  responsible  to  the  party  to  whom  the  erroneous 
message  is  addressed,  in  an  action  on  the  case.  That,  even  if  the 
telegraph  company  be  considered  only  as  the  agent  of  the  sender  of 
the  message,  they  are  liable  to  third  persons,  as  wrong-doers  for  any 
misfeasance  in  the  execution  of  the  duties  confided  to  them.  They 
are  not  excused  from  liability  to  third  persons  for  damages  sustained 
by  the  negligent  transmission  of  an  erroneous  message,  by  the  fact 
that  the  sender  did  not  pay  for  its  being  repeated  back,  in  accord* 
ance  with  a  rule  of  the  company,  whereby  they  limited  their  re- 
sponsibility  to  the  correct  transmission  of  messages  that  should 
be  repeated  back ;  especially  where  the  mistake  consisted  in  trans- 
mitting a  different  message  firom  the  one  ordered. 

While  these  authorities  establish  the  proposition  that  telegraph 
companies  may,  within  certain  limits,  establish  rules  and  regula- 
tions which,  in  cases  not  depending  on  any  statute,  may  govern 
the  manner  of  .sending  messages,  and  the  prices  to  be  paid  for  mes- 
sages, repeated  messages,  and  insured  messages,  they  also  establish 
the  proposition  that  such  companies  cannot  make  such  rules  and 
regulations  as  will  protect  them  from  liability  for  damages  result- 
ing firom  their  own  gross  negligence,  or  the  gross  negligence  of  their 
agents  and  servants. 

In  the  case  under  consideratwn,  we  cannot  regard  the  acts  of 
the  agent  of  the  company  as  an)  Sihing  but  the  result  of  gross  negli- 
gence, or  incompetency. .  That  the  agent  of  a  company  should  not 
know  of  the  existence  of  a  town  which  is  the  county  seat  of  a 
neighboring  county,  the  town  being  one  of  the  stations  on  the  line 
of  the  company,  shows  his  utter  unfitness  for  the  position.  The 
Vol.  IX.  —  95 
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^eut  himself  testifies:  *'I  sent  it"  (the  dispatch)  ''to  West  Leb- 
mioD,  Warren  coanty.  I  did  not  know  of  the  other  place  at  the 
time."  We  think  the  company  was  guilty  of  gross  negligence,  in 
3iiiployiiig  such  an  operator. 

But;  this  case  may  not  turn  on  the  question  of  gross  negligence 
alone.  The  action  is  founded  on  a  statute,  a  penal  statute,  and  the 
objeci  16  the  recoyery  of  a  penalty.  We  recognize  the  familiar  rule 
that  penal  statutes  are  to  be  construed  strictly.  The  statute  fixes 
the  amount  which  the  company  shall  pay,  as  a  penalty,  if  it  fail  to 
oomply  with  its  requirements ;  that  is,  it  shall  pay  one  hundred 
dollars  to  the  party  aggrieyed.  The  regulation  of  the  company 
attempts  to  fix  another  rule  of  liability;  that  is,  that  the  company 
shall  refund  to  the  sender  of  the  dispatch  the  amount  paid  by  him 
for  sending  it>  in  case  of  an  unrepeated  message,  and  not  exceeding 
fifty  times  the  amount  paid  in  case  of  a  repeated  dispatch.  We 
think  the  company  cannot  thus  change  the  degree  or  measure  of 
her  statutory  liability  by  the  adoption  of  rules  and  regulations. 

But  it  is  claimed  that,  as  the  company  refunded  to  the  appellee 
the  amount  paid  by  him  for  sending  the  dispatch,  and  he  accepted 
the  same,  he  is  thereby  preyented  from  recoyering  any  thing  more. 
\Te  cannot  agree  to  this.  There  is  nothing  to  show  that  he. 
accepted  the  return  of  the  forty  cents  in  full  for  all  that  he  had  a 
dght  to  reooyer.  Without  such  an  agreement,  we  think  the  pay- 
ment of  that  amount  was  not  a  discharge  of  the  cause  of  action* 

It  was  not  necessary,  to  make  out  the  plaintiff's  right  of  action  to 
*^eooT^  the  penalty,  that  he  should  haye  proyed  any  damage. 

JudgmmU  affinmd,  with 


QfnMMf  afipellant,  t.  Thb  Sxao. 

(aBIiid.48S.) 

BidieimmUtform  of —  tUeffol  9oHng. 

OefBiidaiit  WM  indicted  for  voting  at  an  election,  **  not  haying  the  legal  q«Ji' 
fieatSonfl  of  a  TOier."  SM^  that  the  indictment  was  defectiye  in  not  tpeGUy 
ing  the  qualification,  or  qaalificationB»  which  defendant  lacked  to  make  him  a 
legal  voter. 
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LroioiMBNT.    The  opinion  states  the  ease. 
W.  A.  Pielle  and  JET  0.  Ibx,  for  appellant. 

B.  W.  Hdnna,  attorney-general,  for  the  State. 

< 

DowKHT,  0.  J.  The  appellant  was  indicted  fo:  illegal  Tottng; 
He  moved  to  quash  the  indictment,  which  motion  was  oyermled, 
and  he  excepted.  On  the  plea  of  not  guilty  he  was  tried  by  a  jury, 
ajid  found  guilty.  He  made  a  motion  for  a  new  trial,  and,  also,  in 
arrest  of  judgment,  which  motions  were  snccessiyely  oyerruled,  the 
proper  exception  taken,  and  judgment  rendered.  He  assigns  for 
^ror:  first,  that  the  court  erred  in  refusing  to  quash  the  indict- 
ment; second,  in  refusing  him  a  new  trial;  third,  in  refusing  to 
anrest  the  judgment;  fourth,  in  rendering  judgment  and  sentence 
on  the  yeidict. 

The  indictment  charges  that  on  the  11th  day  of  October,  1870, 
at  said  county,  an  election,  duly  authorized  by  law,  was  held  for  the 
election  of  a  secretary  of  state  of  the  State  of  Indiana;  and  that 
John  Quinn,  then  and  there,  not  haying  the  legal  qualifications  of 
a  yoter  at  such  election,  unlawfully,  knowingly,  and  willfully  yoted 
at  said  election,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  proyided,  etc. 

This  indictment  is,  no  doubt,  predicated  on  section  59  (3  O.  &  H. 
473),  which  is  as  follows:  ^^  Any  person,  not  haying  the  legal  quali- 
fications of  a  yoter  at  any  election  authorized  by  law,  to  be  held  in 
this  State,  for  any  officer  whateyer,  who  shall  yote,  or  offer  to  yote 
at  such  election,  shall  be  fined  not  less  than  fiye  nor  more  than  one 
hundred  dollars." 

The  objection  urged  against  the  indictment  is,  that  it  does  not 
specify  the  qualification  or  qualifications  which  the  defendant 
lacked  to  make  him  a  legal  yoter. 

We  think  this  objection  ought  to  haye  preyailed.  Notwithstand- 
ing the  form  of  indictment  used  in  this  case  may  be  found  in  a 
work  of  much  merit  on  criminal  practice  in  this  State,  we  are  com- 
pelled to  hold  that,  in  this  respect,  it  is  defectiye.  The  allegation 
that  the  defendant  had  not  ''  the  legal  qualifications  of  a  yoter,"  is 
in  its  nature  the  statement  of  a  legal  conclusion,  and  not  an  allega- 
tion of  fEhct  Among  other  essentials  of  an  indictment,  is  this:  that 
it  mast  contain  "  a  statement  of  the  facts  constituting  the  offense, 
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in  plain  and  oonoiae  langnage,  without  repetition.''  2  O.  &  H.  401 
§  54.  How  does  this  case  differ  in  principle  from  that  of  The  Indian^ 
apolisy  etCy  S,  R,  Co,  y.  Bishop,  29  Ind.  202,  followed  by  this  court 
at  the  present  term  in  the  case  of  The  LidianapoKsy  eic^  IL  iiL 
Oo,  r,Sobinsonf  ante,  p.  380?  That  these  latter  cases  are  civil 
cases,  while  the  case  at  bar  is  a  criminal  action,  can  make  no  differ- 
ence. The  rale  of  pleading  is  the  same.  If  there  was  or  should  be 
any  difference,  it  should  be  in  &Tor  of  greater  certainty  and  partiou* 
larity  in  the  criminal,  than  in  the  ciyil  cases.  It  was  held  in  these 
cases  that  to  allege  that  the  ^  defendant's  road  was  not  fenced  as 
required  by  law,"  was  stating  a  legal  conclusion,  and  not  a  fact 

In  England,  it  is  made  criminal  by  their  game  laws  for  any  per- 
son not  possessing  certain  qualifications  to  kill  game,  etc.,  audit  has 
been  constantly  held  to  be  necessary,  in  indictments  against  persons 
for  violations  of  these  laws,  to  traverse  every  legal  qualification ;  and 
that  it  is  not  sufficient  simply  to  allege  that  the  person  was  not  duly 
or  legally  qualified.  Rex  v.  JarviSj  1  Burr.  148 ;  T%e  King  v.  HiU^ 
2  Ld.  Baym.  1415. 

In  7A«  State  v.  Moore,  3  Dutch.  105,  under  a  statute  of  New 
Jersey,  nearly  in  the  same  language  as  the  statute  on  which  the  in- 
dictment in  this  case  is  founded,  where  the  indictment  alleged,  that 
the  defendant  ''did  willfully  and  unlawfully  give  in  his  vote  for  the 
officers  aforesaid,  he,  the  said  William  J.  Moore,  then  and  there  not 
being  duly  qualified  to  vote  at  said  election  for  said  officers,  and 
then  and  there  well  knowing  himself  not  to  be  duly  qualified  to  vote 
at  said  election  for  said  officers,"  eta,  the  court  say  after  consider- 
ing and  disallowing  other  objections : ''  But  the  indictment  is  fatally 
defective  in  not  specifying  the  particular  disability  which  is  relied 
on  as  a  disqualification  of  the  defendant  as  a  voter.  It  lacks,  in  this 
particular,  the  first  essential  of  a  valid  indictment,  inasmuch  as  it 
does  not  apprise  the  defendant  of  the  precise  nature  of  the  offense 
with  which  he  is  charged,  so  as  to  enable  him  to  prepare  his  defense. 
It  charges,  indeed,  that  the  defendant  was  not  duly  qualified  to  vote ; 
but  that  is  tantamount  to  charging  that  he  labors  under  one  or  more 
of  numerous  disabilities  imposed  by  the  constitution  and  laws. 
Under  what  disability  does  he  labor  ?  That  specific  charge  the 
State  must  establish  upon  the  trial.  That  charge  the  defendant 
may  repel  by  his  evidence,  and  that,  by  every  principle  of  good 
pleading,  the  defendant  is  entitled  to  know  from  the  face  of  the 
indictment  itself.    But  how  can  he  know  from  this  indictment  the 


MAY  TEEM,  1871.  757 


Qainn  v/The  State. 


particular  charge  upon  which  the  State  means  to  rely,  or  the  evi- 
dence necessary  to  make  good  his  defense  ?  Under  this  indictment 
the  State  may  prove  that  the  defendant  is  not  white,  or  that  he  is 
not  a  citizen  of  the  United  States,  or  not  a  resident  of  this  State  one 
year,  or  of  the  county  in  which  his  vote  was  cast  five  mouths  before 
the  election,  or  that  he  was  a  pauper,  or  a  convict,  or  any  other  con- 
stitutional or  legal  disqualification.  The  defendant  must  come  pre- 
pared to  prove  his  color,  his  age,  his  citizenship,  and  his  residence; 
to  rebut  evidence  of  his  being  a  pauper  or  a  convict ;  or  if  convicted, 
to  prove  a  pardon.  A  charge  so  general  and  so  indefinite  is  incon- 
sistent with  the  well-settled  rules  of  criminal  pleading,  and  must  of 
necessity  embarrass,  if  not  fatally  prejudice,  the  defendant  in  mak- 
ing his  defense."    And  the  indictment  was  held  bad. 

The  court,  in  its  directions  to  the  jury,  told  them  that,  to  consti- 
tute a  legal  voter,  the  party  must  be  twenty-one  years  of  age ;  must 
have  been  a  bona  fide  resident  of  the  State  of  Indiana  for  the  six 
months  immediately  preceding  the  time  of  voting,  and  a  bona  fide 
resident  of  the  township  or  precinct  in  which  he  votes  or  offers  to 
vote  for  twenty  days  next  before  that  time ;  or  in  case  of  foreign 
birth,  that  he  has  resided  in  the  United  States  one  year,  and  has 
declared  his  intention  to  become  a  citizen  thereof,  in  conformity  to 
the  laws  thereof,  and  has  the  residence  in  the  State  for  six  months, 
and  the  township  for  twenty  days,  as  above  stated.  An  effort  was 
made  by  the  defendant  to  get  an  instruction  to  the  jury  that  he  was 
a  voter  without  the  residence  of  twenty  days  in  the  township  or 
precinct,  if  he  possessed  the  other  qualifications  enumerated  by  the 
court,  and  was,  at  the  time  of  voting,  or  offering  to  vote,  a  bona  fide 
resident  of  the  township  or  precinct;  but  the  court  refused  to  give 
the  instruction. 
Section  2  of  article  2  of  the  constitution  of  the  State  is  as  follows: 
^'  In  all  elections,  not  otherwise  provided  for  by  this  constitution, 
every  white  male  citizen  of  the  United  States,  of  the  age  of  twenty- 
one  years  and  upward,  who  shall  have  resided  in  the  State  during 
the  six  months  immediately  preceding  such  election;  and  every 
white  male,  of  foreign  birth,  of  the  age  of  twenty-one  years  and 
upward,  who  shall  have  resided  in  the  United  States  one  year,  and 
shall  have  resided  in  this  State  during  the  six  months  immediately 
preceding  such  election,  and  shall  have  declared  his  intention  to 
become  a  citizen  of  the  United  States,  conformably  to  the  laws  of 
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the  XJniied  Statee  on  the  subject  of  nAtoralizatiou,  shall  be  entitled 
to  Yote  in  the  township  or  precinct  where  he  may  reside.'' 

In  section  1  of  the  act  of  March  11,  1867,  3  Ind.  St  234,  it  is 
enacted,  'Hhat  no  person  shall  be  deemed  to  have  acquired  a  nai- 
dence  in  any  township,  city  or  ward,  so  as  to  entitle  him  to  yote 
therein,  until  he  shall  have  been  a  bona  fide  inhabitant  of  such  town* 
ship,  city  or  ward  at  least  twenty  days  before  the  day  of  election  at 
which  such  person  shall  offer  to  yote."  And  in  section  6  of  the  act 
of  May  13, 1869,  3  Ind.  St  246,  it  is  enacted,  that  a  person  whose 
right  to  vote  is  chaQenged  shall  make  oath,  among  other  things^ 
that  he  has  been,  *^  for  twenty  days  last  past,  a  bona  fide  resident  of 
the  township,  precinct  or  ward." 

We  are  of  the  opinion  that  these  enactments  are  unconstitutional 
and  Yoid.  The  constitution  requires  only  that  the  person  shall  be  a 
resident  of  the  township  or  precinct,  in  order  to  entitle  him  to  yotet 
if  he  possesses  the  other  qualifications,  and  the  legislature  cannot 
say  that  this  residence  shall  be,  or  shall  haye  been,  for  any  specific 
length  of  time.  If  it  can  say  that  it  shall  require  twenty  days  to 
constitute  a  residence,  why  may  it  not  say  that  it  shall  require 
ninety,  or  three  hundred  and  sixty-five  days  ? 

In  the  case  under  consideration,  suppose  the  defendant  had  resided 
in  some  other  county  in  the  State  than  Wayne  county,  or  had  resided 
in  a  township  in  that  county  different  from  the  one  in  which  he 
Toted,  for  more  than  six  months  immediately  preceding  such  elec- 
tion, but  had  removed  to  that  township  and  become  a  bona  fide  red- 
dent  thereof  on  the  tenth,  or  on  any  other  day  short  of  twenty  days 
prior  to  the  election  held  on  the  11th  day  of  October,  1870,  would 
he  not,  so  far  as  this  question  is  concerned,  have  been  entitled  to 
vote  according  to  the  constitution  ?  It  seems  clear  to  us  that  he 
would. 

It  is  not  in  the  power  of  the  legislature,  by  changing,  or  attempt- 
ing to  change,  the  well-understood  and  commonly-received  sense  of 
words  in  the  constitution,  as  it  attempted  to  do  in  the  act  of  1867, 
above  quoted,  to  avoid  or  change  the  meaning  or  effect  of  a  pro- 
vision of  the  constitution.  A  person  who  has  fixed  his  place  of 
habitation  at  a  point,  intending  to  remain  there,  is  a  resident  of  that 
place.  Webster  defines  the  word  '^reside"  to  mean,  ^^To  continue 
to  sit ;  to  remain ;  to  dwell  permanently,  or  for  a  length  of  time ; 
to  have  a  settled  abode  for  a  time;  to  abide  continuously;  to  have 
:>ne*s  dwelling  or  home;  to  remain  for  a  long  time."    It  is  clear 
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to  118  that  the  word  "  reside/'  used  in  the  clause  of  the  constitution 
with  reference  to.  suffrage,  was  intended  to  embrace  the  idea  of  fixed 
or  permanent  residence.  There  must  be  the  act  of  abiding  or 
dwelling  at  the  place,  with  the  intention  of  remaining.  Whenever 
these  two  unite  there  is  residence,  within  the  meaning  of  the  consti- 
tution, and  the  party,  so  far  as  this  qualification  is  concerned,  is  a 
voter. 

Judge  Coolej,  in  his  work  on  Oonstitutional  Limitations,  p.  64, 
says:  ^^ Another  rule  of  construction  is,  that  when  the  constitntion 
defines  the  circumstances  under  which  a  right  may  be  exercised,  or 
a  penalty  imposed,  the  specification  is  an  implied  prohibition  against 
legislative  interference,  to  add  to  the  condition,  or  to  extend  the 
penally  to  other  cases." 

In  Bison  v.  Farr,  24  Ark.  161,  the  court  held,  that  when  the 
constitution,  as  in  that  State,  fixes  the  qualifications  of,  and  deter- 
mines who  shall  be  deemed  qualified  voters,  these  qualifications  can- 
not be  added  to  by  the  legislature.  In  addition  to  the  requisities  or 
qualifications  required  by  the  constitution,  an  act  of  the  legislature 
provided  that  the  voter  should,  among  other  things,  swear  that  he 
had  not  voluntarily  borne  arms  against  the  United  States,  or  that 
State,  etc.,  and  the  court  held  that  the  constitution  of  the  State 
having  fixed  the  qualifications  of  voters,  this  act  of  the  legislature, 
requiring  an  additional  qualification  was  unconstitutional  and  void 

We  know  that  many  of  our  people  honestly  change  their  places 
of  residence  within  twenty  days  next  before  each  election.  All  these 
persons  are,  by  the  acts  in  question,  deprived  of  a  constitutional 
right,  if  this  legislation  is  held  vaUd.  On  the  other  hand,  it  may 
be  conceded  that  persons  may,  from  improper  motives,  claim  to  have 
a  residence  where  they  have  none,  in  order  to  exercise  the  right  to 
vote.  But  the  innocent  should  not  be  punished  or  deprived  of  their 
rights  in  order  to  punish  the  guilty,  or  to  prevent  them  from  doing 
wrong.  The  court,  having  instructed  the  jury  that  a  residence  oi 
twenty  days  in  the  township  was  necessary  to  entitle  the  defendant 
to  vote,  committed  an  error. 

The  judgment  i$  reversed,  and  the  cause  is  remanded. 
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DAYiSy  appellant,  y.  Thb  Statb. 

(85Iiid.4M.) 
Mi»o<mdvct  ofjur&rt — u$6  of  intoxicating  liquon  hyjwtOf9, 

In  a  trial  for  murder,  after  the  jary  were  charged  and  pat  in  the  care  of  a 
bailiff,  the  bailiff,  with  two  of  them,  went  to  a  liquor  and  billiard  saloon,  wheia 
other  persons  were  drinlung  and  plajing  billiards,  and  the  bailiff  proeored 
for  each  of  them  a  drink  of  brandj,  ginger  wine,  natmeg  and  sugar,  which 
they  drank,  and  which  was  paid  for  by  one  of  them.  The  evidence  showed 
that  the  bailiff  asked  the  saloon-keeper  if  he  could  not  fix  up  something  for 
said  jurors  for  the  diarrhea,  but  it  does  not  appear  where  the  other  jurors 
were  at  the  time  when  the  two  with  the  bailiff  were  in  the  saloon.  There 
was  no  attempt  to  show  that  the  jurors  were  really  suffering  from  diarrhea, 
how  much  liquor  they  drank,  what  effect  it  had  upon  their  fitness  to  delib- 
erate on  the  case,  or  in  any  other  way  to  break  the  force  of  the  showing 
made  by  the  defendant.  The  jury  brought  in  a  verdict  of  murder  in  the 
first  degree. 

HMt  that  this  was  such  misconduct  in  the  jurors  as  to  require  the  setting 
aside  of  the  verdict,  and  the  granting  of  a  new  trial.    (8e6  note,  p,  794.) 

This  was  an  indictment  against  the  appellant  for  murder  in  the 
first  degree.  Plea  of  not  guilty.  Trial  by  jury ;  verdict  of  guilty; 
motions  for  a  new  trial  and  in  arrest  of  judgment  overruled;  and 
judgment  that  the  defendant  be  hanged. 

J.  Claybaugh  and  B.  P.  Davidson^  for  appellant 

B.  W.  Hannoy  attorney-general,  for  the  State. 

Downey,  0.  J.  [after  disposing  of  some  assignments  of  error  not 
material  to  notice.]  After  the  jury  were  charged  and  put  in  the 
care  of  a  bailiff,  that  they  might  consider  of  their  verdict,  the  bailiff, 
with  two  of  them,  went  to  a  liquor  and  billiard  saloon,  where  other 
persons  were  drinking  and  playing  billiards,  and  the  baililf  procured 
for  each  of  them  "  a  drink  of  brandy,  ginger  wine,  nutmeg  and 
sugar,"  which  they  drank,  and  which  was  paid  for  by  one  of  them. 
The  saloon-keeper  swears,  in  his  affidavit,  that  the  bailiff  asked  him 
if  he  could  not  ^'  fix  up  something  for  said  jurors  for  the  diarrhea." 
The  evidence  does  not  show  where  the  other  jurors  were  at  the  time 
when  the  two  with  the  bailiff  were  in  the  saloon.    There  was  no 
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Attempt  to  show  that  the  jarors  were  really  suffering  with  diarrhea^ 
how  much  liquor  they  drank,  what  effect  it  had  upon  then  fitness 
to  deliberate  on  the  case,  where  the  other  jurors  were,  or  in  any 
other  way  to  break  the  force  of  the  showing  made  by  the  defendant. 

The  bailiff  we  may  presume,  had  been  sworn  in  the  usual  form,  to 
take  charge  of  the  jury,  and  to  keep  them  together  without  meat  or 
drink,  water  only  excepted,  etc.  The  jurors  had  taken. upon  them 
an  oath,  well  and  truly  to  try  the  cause,  etc.,  and  had  been  solemnly 
sent  out  to  deliberate  upon  questions  inyolving  the  life  of  an 
unfortunate  fellow  being.  If  misbehayior,  such  as  that  shown  by 
affidavits,  and  which  is  without  attempted  palliation  or  justifica- 
tion, should  not  be  regarded  as  sufficient  to  set  aside  the  verdict,  it 
would  be  a  stigma  upon  the  law  and  a  disgrace  to  the  courts.  We 
do  not  mean  to  say  that  the  court  should  enter  upon  the  question 
as  to  how  far  such  conduct  was  or  was  not  excusable  or  innoxious. 
It  will  be  time  to  decide  that  question  when  it  shall  come  up.  In 
this  case  it  does  not  arise.  We  concede  that  on  this  point  the 
authorities  are  not  uniform.  But  as  to  the  sufficiency  of  such  mis- 
behavior unexplained,  to  set  aside  the  verdict,  the  authorities  are 
abundant  and  satisfactory. 

Without  deciding  the  question,  this  court  intimated  this  opinion 
in  Greek  v.  Staie^  24  Ind.  151.  In  Ryan  v.  Harrow^  27  Iowa,  494^ 
a  civil  cause,  the  court,  after  reviewing  the  decisions  on  the  point, 
held,  for  the  second  time,  the  first  having  been  in  a  criminal  case, 
that  the  drinking  of  intoxicating  liquor  by  one  or  more  of  the 
jurors,  during  the  discharge  of  their  duties  as  such,  constituted 
sufficient  ground  for  setting  aside  the  verdict  and  ordering  a  new 
trial.  The  learned  judges  refused  to  enter  into  any  inquiry  as  to 
how  far,  or  whether  at  all,  the  jurors  became  intoxicated.  They 
use  this  language :  '^  The  view  we  take  of  the  case  will  relieve  us  of 
the  duty  of  determining  whether  the  charge  of  intoxication  is  sus- 
tained by  the  record.  And  we  are  glad  to  escape  so  unpleasant  an 
investigation,  which  might  result  in  convincing  us  that  the  admin- 
istration of  the  law  in  our  State  has  been  disgraced  by  the  drunk- 
enness of  those  appointed  to  decide,  in  a  court  of  justice,  upon  the 
rights  of  their  fellow  citizens.  We  had  hoped  that  such  things 
were  of  the  past,  and  would  only  be  remembered  as  rare  instances 
existing  in  the  traditions  of  frontier  days."  In  T%e  PeopU  v. 
Dauglassy  4  Cow.  26,  and  Brani  v.  FowUr^  7  id.  562,  one  a  criminal 
«i:d  the  other  a  civil  case,  the  court  held  the  mere  act  of  drinking 
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Uie  liquor  by  the  juror  as  sufflcieut  to  set  aside  the  yerdict  In  the 
latter  oase,  the  juror,  as  in  this  oase,  took  the  liquor  for  diarrhea 
fhowing  the  prevaleuce  of  that  complaint  among  jurors. 

It  is  true  that  in  Wilson  y.  AbraJuinM,  1  Hill,  207,  it  is  held,  in 
modification  of  the  oases  in  Cowen,  that  the  mere  fact  of  drinldng 
spirituous  liquors  by  a  juror,  during  the  progress  of  a  trial,  is  not; 
per  8$y  sufScient  to  warrant  the  setting  aside  of  the  verdict. 

In  ITie  State  y.  Bullard,  16  N.  H.  139,  the  court  held  the  mere 
tBiCt  of  using  the  liquor  to  be  sufficient  to  annul  the  verdict,  saying : 
**  We  are  of  the  opinion  that  the  use  of  stimulating  liquors  by  » 
jury  deliberating  upon  a  verdict  in  a  criminal  case,  without  first 
showing  a  case  requiring  such  use,  and  having  leave  of  the  court 
for  that  purpose,  is  a  sufficient  cause  for  setting  aside  a  verdict 
fbund  against  the  prisoner,  in  such  circumstances,  whether  the  use 
was  an  intemperate  one  or  otherwise." 

Such  is  the  rule  in  the  supreme  court  of  Texas.  In  Janes  y 
7%e  State,  13  Tex.  168,  the  learned  judge  who  delivered  the 
opinion  of  the  court,  after  speaking  of  the  contrary  rule,  says :  "  We, 
however,  with  due  respect  for  the  judges  who  have  maintained  this 
doctrine,  are  constrained  to  depart  from  their  opinion ;  and  we  be- 
lieve that  the  view  they  have  taken  of  the  effect  of  ardent  spirits  on 
the  feelings,  and  also  on  the  mind,  has  been  superficial,  and  not  at 
all  philosophical.  Every  day's  experience  must  satisfy  us  that  it 
imi)088ible  to  lay  down  a  rule  as  to  how  much  can  be  drank  without 
impairing  the  qualification  of  a  juror  for  discharging  the  trust  oon* 
fided  in  him.  Its  effects  have  been  well  described  by  Scotland's 
most  popular  bard : 


'  Inspiring,  bold  John  Barlejoom  1 
What  dangers  thoa  canst  make  us  floornl 
Wi'  tippeny  we  fear  nae  evil ; 
Wi'  osquebae,  we'U  face  the  de'U.' 

''Tesy  it  is  but  true,  that  it  will  make  a  man  bold  and  reok* 
less,  not  only  of  consequences,  personally,  but  also  of  the  rights  of 
those  whose  life  and  most  valuable  interests,  property  and  reputa- 
tion are  at  stake ;  and  its  effect  is  so  very  different  on  different  men, 
that  it  would  be  dangerous  in  the  extreme  to  attempt  to  lay  down 
any  rule  by  which  it  could  or  should  be  determined  whether  a  juror 
had  drank  too  much  or  not ;  and  the  only  safe  rule  is  to  exclude  it 
entirely.*' 
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In  PMam  y.  Page^  6  Ark.  535,  it  is  held  that  the  dronlation  of 
spiritaoiis  liqnors  among  a  jury,  while  sitting  as  such,  even  with 
the  consent  of  the  parties,  is  cause  for  reversing  the  judgment ;  but 
that  if  the  eyidence  is  before  the  supreme  court,  and  that  shows  that 
the  yerdict  was  right,  it  will  not  be  set  aside. 

In  Oregg  y.  McDaniel,  4  Harr.  (Del)  367,  a  yerdict  was  set 
aside  on  the  ground  that  intoxicating  liquors  had  been  introduced 
into  the  jury  room  and  used,  pending  their  deliberations. 

In  The  Commonwealth  y.  Rohy^  12  Pick.  496,  Shaw,  0.  J.,  after 
an  examination  of  the  authorities,  sajs :  '^  The  result  of  the  author* 
ities  is,  that  where  there  is  an  irregularity  which  may  aflfbct  the 
impartiality  of  the  proceedings,  as  where  meat  and  drink  or  other 
refreshment  has  been  furnished  by  a  party,  or  where  the  jury  have 
been  exposed  to  the  effect  of  such  influence,  as  where  they  have  im* 
properly  separated  themselves,  or  have  had  communications  not 
authorized,  there,  inasmuch  as  there  can  be  no  certainty  that  the 
yerdict  has  not  been  improperly  influenced,  the  proper  and  appro^ 
priate  mode  of  correction  or  relief  is  by  undoing  what  is  thus  im* 
properly,  and  may  have  been  corruptly  done ;  or  where  the  irregu- 
larity consists  in  doing  that  which  may  disqualify  the  jurors  for 
proper  deliberation  and  exercise  of  their  reason  and  judgment,  as 
where  ardent  spirits  are  introduced,  there  it  would  bo  proper  to  set 
aside  the  verdict,  because  no  reliance  can  be  placed  upon  its  purity 
and  correctness.  But  where  th&  irregularity  consists  in  doing  that 
which  does  not  and  cannot  affect  the  impartiality  of  the  jury,  or 
disqualify  them  for  exercising  the  powers  of  reason  or  judgment,  as 
where  the  act  done  is  contrary  to  the  ordinary  forms,  and  to  the 
duties  which  jurors  owe  to  the  public,  the  mode  of  correcting  the 
irregularity  is  by  animadversion  upon  the  conduct  of  the  jurors  or 
of  the  ofllcers,  but  such  irregularity  has  no  tendency  to  impaii  the 
respect  due  to  such  verdict'^  See  the  authorities  there  cited,  and 
also  The  State  v.  Prescott,  7  N.  H.  287. 

The  statute  provides  that  the  court  may  grant  a  new  trial  for  the 
following  causes,  or  any  of  them : 

First.  When  the  jury  has  received  any  evidence,  paper  or  docu* 
ment,  not  authorized  by  the  court,  or  the  court  has  admitted  illegal 
testimony,  or  for  newly-discovered  evidence. 

Second.  When  the  jury  have  separated  without  leave  of  the  courts 
after  retiring  to  deliberate  upon  their  verdict,  or  have  been  guilty 
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ol  any  misoondaot  tending  to  prevent  a  fair  and  due  oonsideiation 
of  the  case. 

Third.  When  the  ooort  has  misdirected  the  jury  in  a  material 
matter  of  law. 

Fourth.  When  the  yerdict  is  contrary  to  biw  or  evidence ;  but  not 
more  than  two  new  trials  shall  be  granted  for  this  cause  alone.  3 
G.  &  H.  423,  g  142. 

We  need  not  decide,  in  this  case,  whether  the  separation  of  the 
jury  alone  would  imperatively  require  us,  under  this  statute^  to 
grant  a  new  triaL 

The  judgment  is  reversed,  and  the  cause  remanded. 


NOTB. — In  addition  to  the  oases  olted  In  the  foregoing  opinion  the  foUowing 
will  he  found  Interesting  on  this  question : 

In  State  y.  BtOdy,  17  Iowa,  80,  after  the  Jury  had  retired  In  charge  of  the  halllff,  one 
of  them  was  permitted  to  separate  from  the  balanoe  of  the  Jury,  for  a  necessary  pur- 
pose, and  while  out  went  to  a  grocery  store  to  purchase  some  tobacco,  and  while 
there  drank  a  glass  of  ale  or  lager  beer,  and  then  returned  with  the  bailiff.  In  whoae 
charge  he  was  while  absent,  to  the  Jury-room.  On  appeal,  the  Judgment  was  set  aside 
on  account  of  this  misconduct  of  the  Juror.  There  was  no  pretense  that  the  Juror  was 
Intoxicated.  The  court  said :  **  The  parties  have  a  clear  right  to  the  cool,  dlspassloD* 
ate  and  unbiased  Judgment  of  each  Juror  applied  to  the  determination  of  the  Issue 
In  the  cause,  and  the  use.  In  any  degree,  of  that  which  stimulates  ^e  passions  and  has 
a  tendency  to  lessen  the  soundness  of  Judgment,  Is  Itself  conclusive  evidence  that  the 
party  who  has  the  right  to  the  exercise  of  that  dispassionate  Judgment  has  been  preju- 
diced. In  not  having  It  as  perfect  as  it  existed  In  the  Juror  when  accepted,  applied  to 
the  determination  of  the  cause." 

In  Leighton  v.  Sargeant,  81 N.  H.  U.9,  the  court  set  aside  a  verdict  because  brandy  was 
furnished  to  the  Jury  and  drank  by  several  o(  them,  who  complained  of  slight  illness* 
while  deliberating  upon  the  cause  after  retiring  to  form  their  verdict.  The  court  said : 
**  The  quantity  drank  was  probably  small,  but  we  cannot  consent  that  that  fact  should 
make  a  difference.  We  fully  concur  in  the  remarks  made  by  the  learned  Judge  lo 
People  V.  DougUuA,  4  Ck>w.  86 :  *  It  will  not  do  to  weigh  and  examine  the  quantity  which 
may  have  been  taken  by  the  Jury,  nor  the  effect  produced.' "  So  lo  Stale  v.  BuOord,  1£ 
N.  H.  180,  a  verdict  was  set  aside  because  some  of  the  Jurors,  while  they  were  dellbei^ 
ating  on  their  verdict,  took  a  little  rum  for  their  stomach's  sake.  It  was  not  claimed 
that  they  were  intoxicated,  but  the  court  said :  "  We  are  of  the  opinion  that  the  use 
of  stimulating  liquors  by  a  Jury  deliberating  upon  a  verdict  in  a  criminal  case,  without 
first  showing  a  case  requiring  such  use,  and  procuring  leave  of  court  for  that  purpoeOi 
Is  a  sufficient  cause  for  setting  aside  a  verdict  found  against  the  prisoner  In  such  oli^ 
oumstances,  whether  the  use  was  an  intemperate  one  or  otherwise.** 

In  State  r.  Sparrow^  8  Murph.  (N.  C.)  487,  which  was  upon  an  indictment  for  murder, 
the  defendant  moved  for  a  new  trial  on  two  grounds,  one  of  which  was  the  Improper 
demeanor  of  the  Jury  during  their  retirement.  It  appeared  that  victuals  and  coffee 
were  handed  through  a  window  into  the  Jury-room,  and  the  next  morning  a  vessel  waa 
found  there  containing  wine.  There  was  no  pretense  that  these  were  furnished  either 
by  the  State  or  the  prosecutor,  and  on  this  ground  the  court  refused  a  new  trial.  So 
particular  attention  was  paid  in  the  Judgment  to  the  wine ;  nordid  the  defendant, 
so  far  as  appears,  urge  the  drinking  of  it  as  an  especial  ground  for  a  new  trial.  It  was 
treated  simply  as  a  question  of  embracery.  In  Pope  v.  States  86  Miss.  121,  at  the  su^ 
gestlon  of  a  Juror,  who  was  a  physician,  the  bailiff  carried  brandy.  In  a  bottle.  Into 
the  Jury-room  for  another  Juror  who  was  sick.  The  sick  Juror  drank,  but  It  did  not 
appear  that  any  other  Juror  drank.  The  court  refused  a  new  trial  on  the  ground  ^*  that 
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no  effect  which  could  In  any  way  Influence  the  verdict,  resulted  from  the  Introduo* 
Hon  of  the  bottle  of  liquor  into  the  Jury-room,*'  or.  In  other  woida,  that  as  Intozloa- 
tlon  was  not  produced,  no  body  was  injured.  The  court  said :  *'  If,  Indeed,  the  evi- 
dence doeed  with  the  proof  of  the  naked  fact,  that  ardent  spirits,  in  quantities  sufll- 
elent  to  produce  intoxication,  were  conveyed  by  the  oflloer  into  the  jury-room,  we 
■hoald  feel  no  hesitation  in  holding  that  the  conviction  should  be  set  aside."  So,  In 
Gflmantofi  v.  Han^  88  N.  H.  106,  one  of  the  jurors,  after  retiring  to  deliberate,  was 
attaclced  with  the  diarrhea,  and  was  in  consequence  obliged  to  leave  the  room  several 
times.  On  a  previous  attaolc  his  physician  had  prescribed  brandy  and  sugar,  and  he 
now  requested  the  bailiff  to  procure  him  some.  A  half  of  a  glass  full  was  procured  and 
was  drunk  In  the  ante-room.  This  juror  had  already  made  up  his  mind  as  to  the  vei^ 
diet  and  did  not  change  It.  The  court  refused  to  Interfere  with  the  verdict,  the  brandy 
naving  been  taken  strictly  as  medicine  and  not  as  a  beverage,  and  after  the  juror's 
mind  was  made  up  In  the  case. 

In  Duke  of  Richmond  v.  TTise,  1  Ventr.  12S,  the  fact  of  the  jury  having  had  wine,  it 
not  appearing  to  have  been  at  the  expense  of  a  party,  was  held  not  to  be  a  oauan 
for  a  new  trial. 

InSieone  V.  Stats,  4  Humph.  27,  It  was  alleged  that  the  jury  drank  ardent  spirits  al 
their  meals,  during  the  progress  of  the  trial,  but  the  court  held  It  Innoxious  to  the 
prisoner,  and  thought  that  such  decisions  as  Brant  v.  Fowler^  was  **  more  a  matter  of 
amusement  than  serious  reflection." 

In  Rowe  v.  State,  U  Humph.  491,  the  jury  partook  of  intoxicating  liquor  daring  thn 
trial,  but  not  to  excess,  nor  so  as  to  disqualify  them ;  and,  on  the  authority  of  SUme 
V.  State,  the  verdict  was  sustained. 

In  Davie  v.  Pwple,  19  111.  74,  a  portion  of  the  jurors,  after  they  were  sworn,  and  before 
the  entire  panel  was  made  up,  went  to  a  grocery  and  drank  spirituous  liquor ;  the 
eourt  thought  it  should  not  vitiate  the  verdict.  The  question  was  disposed  of  in  leas 
than  a  half  dozen  lines,  and  the  verdict  was  reversed  on  other  grounds. 

In  Pwinton  v.  Humphries,  6  Greenl.  879,  refreshments,  with  ardent  spirits,  were  fur- 
nished the  jury,  but  it  w&s  not  intimated  that  any  one  of  them  was  In  the  least  degree 
Intoxicated.  The  court,  refusing  to  set  aside  the  verdict,  said :  **  If  ardent  spirits  con- 
stitute part  of  the  relreshments  and  appear  to  have  operated  upon  any  juror  so  far  ae 
o  Impair  his  reasoning  powers,  inflame  his  passions,  or  have  any  improper  Influence 
npon  his  opinion,  the  verdict  would  probably  be  set  aside."  This  decision  was  fol- 
lowed In  Thompeon'a  Com,  8  Grat.  887,  In  preference  to  the  New  York  doctrine. 

So,  in  StaJte'W,  Upton, 20  Mo.  807,  It  was  held  that  a  verdict  will  not  be  set  aside  because 
the  jury  used  Intoxicating  liquor  in  their  retirement,  unless  It  appears  that  it  was  sup- 
plied from  an  improper  source  or  affected  the  verdict ;  but  the  court  said :  "  In  conse> 
quence  of  the  want  of  convenience  for  holding  the  sessions  of  the  courts  In  many 
counties  of  the  State»  we  have  never  lent  a  willing  ear  to  objections  against  verdicts 
growing  out  of  irregularities  in  the  conduct  of  jurors,  unless  such  irregularities  affect 
the  verdict  or  were  induced  by  means  employed  by  the  party  obtaining  it."  How 
much  this  accommodating  spirit  had  to  do  with  the  decision  may  be  imagined. 

In  United  SUKie  v.  CUXbert,  8  Sumn.  88,  which  was  an  indictment  for  robbery  on  the 
high  «eas,  one  of  the  jurors,  who  was  unwell,  drank  a  glass  of  brandy  and  water,  and 
It  appearing  that  the  prisoner's  counsel  had  consented,  in  open  court,  that  those 
jurors  whose  health  mi^t  require  it,  should  be  permitted  to  drink  ardent  spirits,  the 
verdict  was  sustained. 

The  most  recent  decision  that  has  come  to  our  notice  is  that  of  Rt^on  v.  fTorrow,  1 
Am.  Rep.  800  (87  Iowa,  494),  In  which,  after  a  very  able  examination  of  the  question, 
the  court  held  that  any  Indulgence  In  intoxicating  liquor  after  the  jury  had  retired  te 
dellbeiate  is  auffldent  to  Impeapb  their  verdict. — Sap. 
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AOOOMMODATION  IKD0B8BB. 
See  Pbomibsort  Notb,  664. 

AOOOBD  AND  SATISFACTION. 

Jhfb  plalBllir  noorered  propertj  stolen  from  the  'defendant  Mid  wtnmad  It  lo 
him.  Defendant  handed  him  eome  monej.  Baying  "  here  la  aomeUiiqg  iat 
what  joa  hare  done."  Plaintiff  did  not  at  the  time  look  at  the  money,  bat 
afterward  found  it  to  be  |2.  Defendant  had  on  that  morning  offered  a  reward 
of  $60  for  a  reooTery  of  the  property,  of  which  fact  plaintiff  was  at  the  time 
ignorant,  bat  for  which  reward  he  brought  this  action.  HM,  that  he  ooald 
not  reoorer.    Marvin  y.  7V«a<,  807. 

ACTION. 

1.  Against  railroad  company  for  negligence  of  serrant.    See  p.  11. 

S.  Plaintiff's  cow  escaped  into  defendant's  land,  through  defect  of  a  lenee  which 
the  latter  was  bound  to  repair,  and  was  there  bitten  l^  m  dog.  HM,  thai 
trespass  would  not  lie,  but  s&nMet  that  case  would.    Gate  ▼.  Gate,  179. 

3.  B  seised  A  by  the  arm,  swung  him  around  and  let  him  go,  thereby  throwing 
him  Tiolently  against  C,  who  instantly  pushed  him  away  and  against  a  hook 
which  injured  him.  HM,  that  A  could  maintain  action  of  trespass  r»  tt 
mrmiSp  against  B.    Eieker  ▼.  Freeman,  267. 

flee  BicL  OF  BzcHAHGB,  1;  CoMMOir  Carbikh,  480;  Contbaot  of  Sals, 
66;  HimsAHD  and  Wifv,  176,  616;  Infaht/  100;  Thhast  zh  Cqmmoh. 
616;  Tbotbb,  860. 

AGBNT. 

flee  Dbbd,  487;  Insubaitob,  986,  479;  Pbihoifal  axd  Aobht,  166. 

ALIEN. 

An  alien  who  has  not  declared  his  intentions  to  become  a  dttien  of  the  United* 
States  may  be  elected  to  a  public  office  and  may  hold  the  same  in  case  hir 
diaaUUty  be  removed  before  the  term  of  office  begins.  Staie  y  Mwrray,  480. 

APPLICATION  OP  PAYMENT. 

The  purduuwr  of  real  estate,  subject  to  a  mortgage,  as  a  part  of  the  considera- 
tion, assumed  the  payment  of  a  portion  of  the  mortgage  debt,  and  afterward 
made  a  general  payment  on  the  mortgage  debt.  HM,  that  the  amount  as 
assumed  was  the  personal  debt  of  the  purchaser,  and  that  the  law  will 
apply  his  general  payment  to  discharge  that  portion  of  the  mortgage  debt 
Siifi&t  T.  BMmton,  788. 
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ASSESSMENT. 

▲  dtf  was  aufhorlsed  by  its  cliarter  to  paye  its  streets  and  assess  a  piopor 
tlonal  part,  of  the  expense  apon  persons  whose  property  was  especially  bene- 
fited, which  assessment  should  be  a  lien  liable  to  foreclosure  like  a  mort- 
gage. The  city  having  paved  a  street  through  which  defendant's  horse 
railway  was  laid,  hM  (1)  That  defendant's  irack  was  r«al  estate  and  liable  to 
assessment ;  (2)  That  the  remedy  to  recover  the  same  by  lien  was  not  exdu- 
Bve,  and  tiiat  an  action  of  debt  would  lie  for  it ;  (3)  That  the  company,  having* 
suffered  the  city  to  make  the  improvement  with  full  knowledge  and  without 
objection,  were  estopped  from  setting  up  that  their  charter  required  them 
to  pave  the  road  covered  by  their  track  at  their  own  expense.  CfUff  €f  Ntm 
Eamm  T.  Fariar  Havm  and  Wetijield  SaOroad  Company,  899. 

cee  OoNBTiTunoNAL  Law,  578w 

ASSESSORS. 
See  Cbrtiorabi,  691. 

ATTACHMENT. 
6te  Dehd,  076;  Tsnakt  in  Gommoh*  ttfiL 

ATTORNEY. 
6te  HuBBAin)  and  Wifb,  176.  61& 

ATTORNEY'S  FEEa 
8m  Pbohusobt  Notb,  087* 

BAILEE. 
See  Cabbieb,  18. 

BANK. 
See  Sayinob  Bank,  880 

BANKRUPTCY. 
See  Insolvent  Laws,  864 

BILL  OF  EXCHANGE. 

H.  eonslgiied  twelve  bales  of  cotton  to  defendant,  oommisskm  mefebant,  and 
drew  a  draft  on  him,  which  contained  a  memorandum  at  the  foot  thereof 
that  it  was  drawn  "against  twelve  bales  of  cotton,"  procured  the  plaintifb 
to  discount  it,  and  notified  the  defendant  of  the  consignment  and  the  draft. 
The  defendant  refused  to  accept  the  draft,  and  informed  H.  by  letter  that 
he  did  so  because  he  had  not  received  the  bill  of  lading  of  4he  cotton,  but 
that  he  would  accept  the  draft  on  receipt  of  the  bill.  Two  days  later  he 
received  the  bill,  and  afterward  plaintiff,  who  had  seen  his  letter  to  H.,  pre- 
■ented  the  bill  for  acceptance,  which  was  agidn  refused.  Upon  a  subsequent 
receipt  of  the  cotton,  the  defendant  sold  it  and  credited  its  proceeds  to  H., 
who  was  his  debtor  to  a  large  amount.  HM,  that  plaintiff  could  not  main- 
tain an  action  against  the  defendant,  either  upon  his  promise  to  accept  the 
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tell»  OT  lor  lk«  piooadi  of  the  cotton.    JEbekmi§§  Bmk  if  BL  L$mk  ▼• 

8m  Obmk, (I;  Pbiboipal  asb  Aasr,  IML 

BLANK. 
fleoDmm,  486L 

BBIDGB. 
6mHi0KWAT;  8inniAT,m 

BURDEN  OF  PBOOF. 

TIm  budaa  ai  pnwing  m  lots  from  a  oaiue,  and  to  u  aaioaiit  fbr  wlikb 
iiMninn  m  Iiil»U»  is  upon  the  aasared.    Oorg  t.  Bcylifofi  Jliv  hmnrmim 

flee  WASBHOimB,  847. 

BY-LAW. 
See  OoBFoaATioir,  044. 

CABRIEB. 

Jne  who  canlee  property  for  the  conTenienoe,  and  at  the  reqneet  of  the  bailee 
thereof,  hae  no  lien  thereon  for  eeryices  as  againat  the  owner.    QiUam  t. 

flee  Ocmoioir  Cabbibb;  Exfrbss  Ck>MPAHiBa,  019. 

GEBTIOBARL 

IbrHorari  to  bring  np  for  reTiew  the  proceedings  of  ■weMow  of  Insea  Ib 
Talaing  and  aaeeeaing  propertj.  BM,  that  the  court  was  not  limited  to 
Jnriadictional  qneetions  only,  bat  had  power  to  inquire  into  the  determina- 
tion of  the  aaaeeeon  and  to  correct  erron  committed  by  them.  JiikMuk&$ 
IfMft  Ckmipam^  t«  Sekubei  001. 

CHABIT  ABLE  USB. 
See  Will,  890. 

CHECK. 

A  epDmlee  1^  the  drawee  to  the  drawer  of  a  check,  draft  or  bill  of  exchange 
to  aoeept  and  pay  the  same  does  not  make  the  drawee  liable  to  an  action  by 
m  holder,  nnleee  the  latter  hae  taken  the  check,  draft  or  bill  of  exchange  on 
Ike  lalth  of  sneh  promiae.    Carr  t.  National  BeourUp  Bank,  6,  and  note,  9 

flee  Bill  of  Ezcbahob,  1. 

CHILD. 
6ae  LnrABT,  189;  Pabent  ahd  Cbild^ 988, 8811 

CIVIL  WAR. 
flee  iBtCBABCB,  187;  SxATirrB  ov  liDCTr Anov% 888l 

Vol.  DC.— 97. 
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V    .'      \    V:'    ..  .       COMMON  CARRIBBfl.  ^  >        .  i...^ 

L  Oommon  carriers  are  bound  as  carriers  to  deliver  goods  to  the  congignMia,  jpco 
▼ided  he  appeal^>Htl^  a  reasonable  time  to  receive  ttaem,  and  the  consigBea 
Is  entitled  to  a  reasonable  opportunity  to  receive  his  goods  before  the  car- 
rier's liability  is  changed  to  that  of  war^ouseman.  Qranea  ▼.  TJu  Hartford 
and  New  York  Steamboat  Company,  809,  and  note,  875. 

t.  Plaintiff  delivered  to  defendant,  for  transportation,  goods  marked  for  a 
point  beyond  its  line,  and  received  a  l^l  of  lading  providing  that  the  good* 
would  be  forwarded  to.  defendant's  terminal  station.  The  goods  were  so  for- 
warded and  were  stored  in  defendant's  warehouse  where  they  were  destroyed. 
In  an  action  to  recover  their  value,  A^  (1)  That  evidence  was  admissible  to 
show  that  plaintiff  gave  directions  as  to  delivering  the  goods  to  the  succeed- 
ing carrier,  and  that  he  had  been  accustomed  to  give,  and  the  defendant  to 
eomply  with,  similar  instructions ;  (2)  That,  these  facts  being  proved,  the 
defendant's  liability  as  carrier  continued  until  such  delivery  to  the  succeed- 
ing carrier ;  (8)  That  the  action  was  well  brought  by  the  consignor,  though 
title  to  the  goods  had  passed  to  the  consignee.  Hooper,  v.  The  Chicago  and 
Northwetiem  Railway  Company,  489. 

8.  Plaintiff  shipped  goods  for  W.,  which  came  into  defendants'  possession,  as 
intermediate  carriers,  and  were  by  them  carried  to  the  terminus  of  their 
route  and  deposited  in  that  part  of  their  warehouse  set  apart  for  freight  for 
W.,  and  whence  it  was  the  custom  of  the  succeeding  carrier  to  take  them 
without  further  notice,  when  ready  for  delivery.  Plaintiff's  goods  having 
been  accidentally  destroyed  while  so  in  defendants'  warehouse,  held  (1)  That 
if  the  succeeding  carrier  had  reasonable  time  to  remove  the  goods  after 
they  were  ready  for  delivery  and  before  their  destruction,  the  defendants 
were  not  liable ;  (2)  That  the  question  whether  or  not  the  succeeding  carrier 
had  such  reasonable  time  was  for  the  jury.  Wood  v.  T?ie  Milwaukee  and 
&,  Paul  Railway  Company,  465. 

1  Goods  in  a  box  were  transported  by  successive  carriers,  and  when  delivered 
to  the  consignee  the  box  was  found  to  have  been  opened,  and  a  part  of  tha 
goods  t«ken  out.  Held,  that  the  presumption  was  that  the  loss  ooearred 
through  the  fault  of  the  last  carrier.  LatighUn  v.  The  Chicago  and  Norths 
Maiiway  Company,  498. 

6ee  Cabbixb;  Ezfrbss  Ck)MPANT,  619. 

COMMUTATION  TICKET. 
See  Raiuioad,  484. 

COMPtTTINa  Losa 
Bee  Marine  Inbubahcb,  14. 

COMPUTATION  OP  TIMB. 
■flM  Statutb  of  LnnTAT^oVt  TCi 

CONSIGNMENT. 
See  Bill  of  Bzchakob.  !• 
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OONSiaNOB  AND  CONSiaNEB. 

Bee  GoUKOK'OASRiKtt,  48t.'  -  ''  '•  •  -'•   ••    • 

•'    •  •  •■•..:.).;:•;.•.■. 

CONSTITUTIONAL  LAW. 

■• 

1  The  legtolAtare  haa  no  power  to  appoint  pennanent  oiBoetB  iar  Ham  foil  Itni 
'  whoee  duties  are  purely  mtmioipal.    Psa^  ▼  Hurttmi,  108. 
i  A  fttatnte,  providing  that  a  person  who  shall  bring  into  the  S  Ate  propertj 
which  he  has  feloniouslj  stolen  in  another  State,  shall  be  gnilty  of  laroenj, 
-  and  panlshed  aocordinglj,  is  constitutional.    People  ▼.  Williams,  119. 

5.  The  charter  of  a  city  provided  that  no  costs  should  be  recovered  against  the 
dtj  in  any  action  brought  to  set  aside  a  tax  assessmeiit,  or  to  prevent  the 
collection  of  taxes.  Held  unconstitutional,  being  an  attempt  to  exempt  a 
particular  corporation  from  the  operation  of  general  laws.  Durkee  v.  The 
CUy  of  JanenUie,  600. 

4k  The  legislature  passed  an  act,  entitled  "  An  act  to  authorize  the  city  of  Madi- 
son to  re-assess  and  collect  certain  taxes  and  assessments/'  and  authorizing 
a  special  re-assessment,  for  the  payment  of  a  patent  pavement  already  laid 
in  the  city,  and  also  the  adoption  and  use  of  any  patented  pavement  in  the 
future,  and  the  assessment  and  collection  of  taxes  therefor.  Held,  that  the 
act  did  not  "  embrace  more  than  one  subject,"  and  that  that  subject  was 
sufficiently  "  expressed  in  the  title  "  within  the  meaning  of  the  provisions  of 
the  constitution.     MUle  v.  Charleton,  578,  and  note,  590. 

6.  The  collection  of  an  assessment  for  a  local  improvement  was  perpetually 
ei^oined,  on  the  ground  that  the  assessment  was  made  without  authority  of 
law,  and  an  act  of  the  legislature  was  subsequently  passed,  authorizing  a 
tpedal  re-assessment  for  the  same  purpose.    Ueld,  that  the  act  was  valid,  lb, 

€•  The  legislature  may  grant  to  a  body  corporate  the  exclusive  franchise  of 
manufkcturing  and  selling  gas  to  illuminate  a  city,  and  of  constructing  works 
and  laying  pipes  for  such  purpose.  SkUe  v.  MUtoaukee  Qae4ight  Oompanff, 
598. 

Y.  An  act  of  the  legislature  compelling  the  taxation  of  a  town,  to  pay  for  a 
bounty  to  a  volunteer,  and  the  expenses  of  unsuccessful  suits  to  recover  the 
same,  is  not  for  a  municipal  purpose,  and  void.    State  v.  Tappan,  622. 

6l  The  legislature  has  no  authority  to  pass  a  law  in  which  it  exercises  Judicial 
powerSf  by  determining  the  rights  of  parties.  lb. 

See  EMiHsirr  Domain,  94;  Officb,  172;  Witnbssbs,  22. 

CONTRACT. 

Fhdntiff  resided  with  her  brother  for  many  years,  being  supported  and  cared 
for  l^  him  during  that  time  as  a  member  of  his  own  family,  and  after  his 
death  sued  his  administrator,  for  services  rendered  by  her  ior  her  brother 
while  she  so  lived  with  him.  Held,  that  the  presumption  created  by  the 
near  kinship  of  plaintiff  and  deceased  that  no  payment  was  intended  for 
such  services,  could  only  be  overcome  by  clear  and  satisfactory  proof  of  vn 
•xpress  contract  to  pay  for  them.    Hall  v.  Pinch,  559. 

See  Eight-Hour  Law,  814 :  Infant,  189 ;  Lbx  Looi  Cohtbactub,  206. 
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OONTRACT  OF  8ALB. 

1.  If  Cm  owiMT  of  %  hoiue  and  land  agwea  to  aell  and  ctmwtj  il  vpom  Iho 
paTment  of  a  oartaln  price  which  the  parchaser  agieea  to  paj,  and  batao 
full  pajmeat,  the  honae  ia  deatrojed  bj  accidental  flie,  io  that  the  Tendor 
cannot  perlonn  the  agreement  on  his  part,  he  cannot  leooTer  or  letaia  aaf 
part  of  the  pnrchaae  money.    WeB$  t.  Oaliym,  65. 

IL  Therefore,  where  plaintiff  oontraeted  to  sell  and  conTcj  to  defendant  a  turn 
haring  baildings  thereon,  and  to  deliyer  a  deed  in  "fee  idmple  of  aald 
premiaea,  upon  the  pajment,  bj  defendant  on  a  day  named,  of  the  pilea 
atlpalated,  and  before  tiie  day  named  and  the  tender  by  plaintUT  of  the  deed 
the  baildings  on  the  premiaee  were  bnmed,  and  the  valae  of  the  promiaep 
greatly  redaced  thereby.  HM,  that  pbdntlff  could  not  maintain  an  aollon 
npon  the  contract.  lb. 

OONTRACT  AOAINST  PUBLIC  POLICY. 

Baa  Lbz  Locs  OoiTRAOTua,  906 ;  Muhicipal  CospORAmur.  80;  FwoMMamma 

Kan,  80. 

CONTBIBUTOBT  KEQLieENCB. 
Bee  Highway,  568. 

CONVERSION. 
Of  proper^  hired  on  the  Lord's  day,  see  Sunday,  80. 

CONVEYANCE. 
Baa  Dbbd,  676;  Fbauduubnt  Conybtancb,  520;  Hctbaxd  axd  WifB^698L 

CORPORATION. 

Defendant,  a  corporation,  was  empowered  by  its  charter  to  expel  members  in 
the  manner  to  be  prescribed  by  its  rules  and  by-laws.  A  by-law  proTided 
for  the  expulsion  of  a  meml>er  for  non-fulfillment  of  any  contract,  whether 
written  or  Yerbal.  HM^  that  the  by-law  was  reasonable,  and  anthorlxed  the 
expulsion  of  a  member  refusing  to  perform  a  contract  yoid  by  the  atatnta 
ol  fraada.    Diokemon  ▼.  The  Chamber  of  Chmmeree  cf  MOmamkUt  M^ 

See  Muhicipal  CoBFOBATioira. 

CRIMINAL  LAW. 

1.  On  the  trial  of  an  indictment  for  murder  the.  jury  were  Instmeled  that,  If 
the  defendant  killed  his  wife  in  a  manner  that  would  be  eriminal  and  unlaw- 
ful if  the  defendant  were  sane,  the  yerdlct  should  be  "  not  guilty  by  rsaaon 
of  insanity,"  if  the  killing  was  the  ofTsprlng  or  prodact  of  mantid  diaaaaa  in 
the  defendant.    iTsM  correct,    ^ato  y.  JimM,  848. 

8b  Insanity  and  insane  delusion  dJacnssed.  lb. 

See  Ikdictmxnt,  754;  JuBT»  78. 

CY-PRES. 
See  Will,  690. 
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DAM. 

OiM  who  boilda  a  dam  Mroas  a  stream  la  bound  ao  to  oonstraet  it  that  it  will 
miat  not  onlj  ordiiiarj  freaheta,  but  alao  aach  axtiaordiaary  ilooda  aa  maf 
be  reaaonaUj  anUoipated.    Chray  ▼.  HturrU,  61. 

DAMAeSB. 

Ona  wiongAillj  kept  oat  of  an  office  of  profit,  bj  a  elalmant  thereto,  ia  enUHad 
to  zooorer  aa  damagee  the  whole  official  salaij,  without  dedoetioii  lor  tha 
aanrioea  of  the  inemnbent.    People  ▼.  MUUr,  181. 

Bee  TxLB»KAPH  Compant,  186. 

DEED. 

I.  Defendant  exeeated  a  note  and  mortgage,  leaving  a  blank  in  each  lor  tho 
name  of  the  pajee  and  mortgagee,  and  delivered  them  to  an  agent  to  enable 
him  to  raiae  monej  thereon.  The  agent  procured  the  plaintiff  to  loan  the 
monejr  and  inaerted  hia  name  in  the  blanks.  Held,  that  the  instrumenta 
were  valid  without  a  new  execution  and  delivery.  Fait  Elta  v.  Jfagiuan, 
486. 

8l  At  the  time  of  the  execution  and  delivery  of  a  deed  oonvejing  real  aetata, 
lor  a  valuable  and  auffldent  oonBlderation,  a  writ  of  attachment  against  the 
property  of  tlie  grantor  had  issued  and  was  in  the  hands  of  the  sheriff,  of 
which  fkets  the  grantee  was  ignorant,  but  the  land  conveyed  had  not  been 
levied  on  under  the  writ  HM,  that  the  deed  was  vaUd  and  not  fraudulent 
Lomfff  T.  Bifmmrdt  676. 

Bae  nuoDoiam  OovTSTAHoa,  580;  HiwuirD  ahd  Wim,  678;  IfiKnnm 

WOKAN,  88. 

DB  FACTO  OFFICER. 
Bae  Qfiiosb  Db  Facto,  408. 

DELIYERT. 
Cawmni,  868,  489,  466;  Bzfbmi  OoHPAn,  «]8l 

DEVISE. 
Bee  Will,  680. 

DOUBLE  INSnRANC& 
Bae  LiBXJSANOB,  878. 

DOWER. 
Bae  Marbtbo  WoiCAir,  88^ 

DRAFT. 
Bae  Bui*  ov  Ezohanob,  1 ;  GHBCi,iL 

DRAWEE  AND  HOLDER. 
Bee  Chbck,  6. 
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DRAWEE  AND  PAYER. 

iM  Bhix*  ov  Bsciujiol,  1. 

BASEMENT  AND  8BBVITXTDB. 
Bee  SuBFACB  Watbr,  276, 478. 

EIGHT-HOUR  LAW. 

A  fltfetaAe  pvttvided  tliat  "eight  hoan'  work  done  in  eay  a«e  daj  dMll  bf 
deemed  a  lawful  dajr'a  work,  unless  otherwise  agreed  bj  the  partieA." 
Plaintiff,  under  a  contract  for  a  fixed  price  per  week,  worked  sixteen  hoan 
per  daj.  ffM,  that  he  could  not  recover  double  the  agreed  prioe.  Lu^t§ 
▼.  HaUhki$8,  814,  and  note,  817. 

EMINENT  DOMAIN. 

The  right  of  eminent  domain  in  a  State  exists  only  lor  its  own  purposes* 
therefore  an  act  of  the  legislature  of  a  State  authorising  the  oondemnatioa» 
by  State  commissioners,  of  lands  to  be  turned  over  to  the  United  States  for 
purposes  of  a  light-house  is  unconstitutional  and  ▼<dd.  People  t.  Humph 
rey,  94,  and  note,  108. 

EVIDENCE. 

In  an  action  to  ayoid  a  deed  on  the  ground  of  the  grantor's  mental  inoapaeltf 
at  the  time  of  its  execution,  evidence  of  the  grantor's  state  of  mind  ja  yeac 
after  the  execution  may  be  rejected  by  the  trial  Judge,  in  his  disorelfaB*  M 
too  remote.     White  v.  Cfraws,  38.  , 

8eerBoBi»N  ov  Pboov,  14 ;  Goicif  on  Carbucb,  489 ;  FBSJsnu^Ah  jaa>  Aflfn 
166;  Pbomibbort  Notb,  123;  Witkb88B8,  28. 

EXEMPTION. 
See  Tekaitt  in  Gommoh.  616^ 

EXPRESS  COMPANIES. 

A  package, addressed  to  plaintiff,  and  not  to  the  care  of  any  one,  was  delivtered 
to  the  defendant  by  a  railroad  company,  to  be  transjiorted  to  plaintilC 
Defendant  delivered  it  to  its  agent  at  the  place  of  destination,  to  whose  care 
plaintiff's  packages  were  usually  directed,  and  so  delivered,  who  converted 
it  to  his  own  use.  Held,  that  the  plaintiff  could  recover  in  an  action  against 
the  express  company.  Ela  v.  American  MerehofM  Union  Etprem  Oom 
pony,  619. 

EXPULSION  OF  MEMBER. 

See  OoRPOBATiON,  644. 

FALSk  IMPRISONMENT. 

Eb  an  action  for  false  Imprisonment,  it  is  not  necessary  to  allegis  In  Iks 
plaint  that  the  imprisonment  was  malicions  ai|d  withimt  probable 
OeUer  v  Loner,  786. 

FIRE. 
CVmminnicated  by  negligence.    See  Nboliobncs,  68. 
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FERE  DEPARTMSNT. 
8m  Municipal  €k>RFOiuTioH,  882,  8Mk 

FLOWAGE  OF  LANDa 
Bm  Lahdlobd  and  Txnaht»  191 

FRAUD. 
Bee  Pbomibsobt  NoTB,  548. 

FRAUDtTLENT  CONVEYANCE. 

Plaliitiir  tad  defendimt  entered  into  an  arrangement  whereby  plaintiff,  for  Ikt 

^purpoee  of  defrauding  his  creditors,  was  to  convey  to  defendant,  without 

consideration,  a  certain  tract  of  land,  defendant  agreeing  to  reconvey  the 

same  on  request.    By  the  fraud  of  defendant  and  without  the  knowledge  of 

plaintifT,  the  deed  was  made  to  include  certain  other  land  of  plaintiff.    In  % 

suit  to  cancel  the  deed  for  fraud  and  mistake,  held,  that  the  deed  should  be 

'  set  aside  as  to  the  land  included  through  defendant's  fraud.    CUm&n$  t! 

Clemens,  526. 

•      •        '  SeeDBSD. 

HIGHWAY. 

1.  Plaintiff  was  injured  oil  a  highway  that  had  beei^  legally  discontinued  by 
the  town,  hut  about  which  no  railing,  fence,  or  other  warning  to  travelers 
had  been  put  up.  ffeld,  that  the  town  was  liable  under  a  statute  making  it 
liable  for  iijurles  from  defectis  in  its  highways.  Munean  ▼.  Tmon  of  Derby ^ 
332. 

2   A  municipal  corporation  laid  out  a  public  street  over  defendant's  lands,  and 

appraised  his  damages.     HM,  that  in  reducing  such  street  to  the  proper 

..grad|9  s^d  opyporatipn  had  an  exclusive  right,  as  agaiust  the  defendftnt,  ^ 

.  c^^tUe  soil  therefrom  and  deposit  it  on  a  street  in  another  part  of  t)ie.c|ty 

..  fo»  a  necessary  {purpose.     T?^  CUy  of  New  Haven  v.  Saraent^j^  36K). 

8.  Plaintiff's  horse,  while  crossing  a  river  on  a  highway  bridge,  whfcl^  defend- 
ant was  bound  to  ke^  in  repair,  suddenly  stopped,  stivggered,  and  fell  over 
the  side  of  the  bridge,  precipitating  plaintiff  to  the  ice  below.  There  was  no 
railing  or  barrier  at  the  side  of  the  bridge  where  the  accident  occurred.  In 
an  action  by  plaintiff  against  defendant  for  the  injury,  plaintiff  was  non* 
•nited.  HM  error;  on  the  grounds:  (1)  That  plaintiff  was  not  guilty  of 
eontrlbutory  negligence;  and  (2)  that,  if  the  jury  should  find  that  the  injury 
would  not  have  occurred  but  for  a  defect  in  the  bridge,  the  town  was  liable 

^  although  the  proximal  cause  was  a  momentary  los^  of  CQnV<(4  OTei  thf 
hone  while  upofi  tlie  bridge,  not  attributable  to  the  ftraU  ol  any  oaa. 

Bee  Strbvt  Railboao,  461 ;  SianuT,  684. 

H0B8B  RAILROAD* 
8ee  AasBSBmiiT,  866;  Mastbb  and  Ssbtaht,  11 ;  BnoBT  Raiuboad,  461 
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HUSBAND  AND  WIFE. 

1.  Plaintlfl,  who  had  been  attomej  for  defenduit'B  wife:;  in  a  suit  bioiigte 
againft  her  for  divorce  on  the  ground  of  adolterj,  and  which  waa  "  dia- 
miseed  withoat  prejudice/'  brought  an  action  against  her  husband  for  pro- 
fessional serrioes.  MM,  that  he  was  not  entitled  to  recover.  Baif  y.  Add^m^ 
175. 

2.  A  husb&nd  prosecuted,  unsuccessfully,  his  wife  to  compel  her  to  f&iid  sureties 
to  keep  the  peace.  BM,  that  he  was  liable,  as  for  neoessaiies,  lor  the  less 
of  the  attorneys  employed  by  her  to  defend  such  proeeontlon.  Warner  t. 
Heideti,  515. 

t.  A  married  man  ezecu^ted  and  deUyered  a  deed  of  real  estate  directly  to  his 
wife,  without  the  interyention  of  trustees,  for  a  nominal  consideration,  and 
it  appeared  that  the  rights  of  creditors  were  not  Interfered  with  1^  the  cob- 
yeyance  in  question.  HM,  that  the  deed,  though  yoid  at  law,  would  be  s«e- 
tained  in  equity,    a^ns  y.  jBioibtfte,  679. 

INDICTMENT. 

Defendant  was  indieted  for  yoting  at  an  election, "  not  liaying  the  legal  qoalillfla. 
lions  of  a  yoler."  JSTsfd,  that  the  indictment  was  defeetlye,  in  not  apeelllyiag 
the  qualification,  or  qualifications,  which  defendant  laeked  to  make  hte  a 
legal  yoter.    OmAm  y.  7%s  BtaU,  754. 

INDOBBER. 
flee  Pboxibsobt  Nora,  tS&L 

IND0B3EMENT. 
flee  PsoaoBsoBT  Nora,  8M,  CM. 

INFANT. 

eft  aa  aetloa  on  the  case  In  which  it  was  alleged  that  the  deftdairt^  hwrfaig 
hired  the  plaintiff's  horse,  droye  him  so  carelessly  and  lauaoderately  es  la 
CMiae  death,  defendant  pleaded  at  the  time  he  was  an  InfNit.  SU,  that  the 
fisa  was  good.    AImi  y.  .BS0, 180 ;  see,  also,  80. 

flee  Pabkrt  and  Child,  988,  tn. 

IN8ANITT. 
Bee  GBOfiNAL  Law,  Ml. 

INBOLVENT  LAWB. 

4  imliintaiy  assignment  1^  a  debtor  for  the  benefit  of  his  endiloti»  indsr  a 
Btate  insolyent  law,  before  the  commencement  of  banfcniptcj  pioeeedlaga. 
Is  not  yoid  nor  yoldable,  unless  such  proceedings  be  began  within  sU 
Months.    JfattMtf  y.  iftftoMittf,  364,  and  note,  860. 

INBUBABLE  INTBBB8T. 
See  ImuBANOB,  41. 
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INSUBANCB. 


L  L.  A  8L>  the  mortgmgees  of  certain  premisee,  UBlgned  the  mortgage  and  In- 
doned  the  mortgage  notee  to  plalntifT,  and  procured  the  premiaee  to  be  ineared 
hi  their  names  as  mortgageee,  loes,  if  any,  payable  to  plaintiff.  Some  of  the 
notes  were  not  paid  at  maturity,  the  others  had  not  matured  when  loss 
occurred.  Held,  that  L.  &  S.  had  an  insurable  interest,  and  that  plaintiff 
could  recover.     WiUktrnt  ▼.  JBoger  WUUcbms  Inaurance  Company,  41. 

IL  In  a  policy  of  fire  insurance,  which  provides  that  if  the  interest  of  the 
insured  in  the  property  be  any  other  than  the  entire,  unconditional  and  sole 
ownership.  It  must  be  so  expressed  in  the  policy,  the  interest  of  a  mortgagee 
.  is  sufficiently  described  by  caUing  him  "  mortgagee."  lb. 

t,  A  sale  by  one  partner  to  another  of  his  interest  in  partnership  property 
insured  will  not  avoid  the  policy,  though  the  policy  provide  that  it  shall 
become  void  on  alienation  of  the  property  by  sale  or  otherwise.  Pieree  y. 
The  Ntuihua  Insurance  Company,  285. 

4.  The  partnership  property  of  A  &  B,  partners,  was  insured  by  def  endanto.  A, 
having  purchased  B's  interest  in  the  property,  applied  to  defendants'  sgent 
for  re-insurance.  The  agent,  knowing  of  the  sale  from  B  to  A,  promised  to 
have  the  property  re-insured  in  A's  name.  Subsequently  he  gave  to  A  a 
paper,  which  the  latter  supposed  to  be  a  new  policy,  and  for  which  he  paid 
the  regular  premium  and  laid  away  without  examining.  The  paper  was  in 
reality  only  a  renewal  of  the  old  policy  to  A  &  B.  Loss  having  occurred, 
held,  that  the  company  was  liable  in  a  suit  in  A's  name,  lb, 

5  The  charter  of  the  defendant,  a  fire  insurance  company,  provided  that  eveiy 
policy  issued  by  the  company  covering  property  otherwise  insured  should 
be  void, "  unless  such  double  insurance  should  exist  by  consent  of  said  com- 
pany, indorsed  upon  the  policy  under  the  hand  of  the  secretary."  BM,thaX 
the  company  could  not  waive  this  provision,  nor  consent  to  double  insurance 
except  by  the  indorsement  specified.  Cotuih  v.  The  OUy  Fire  Ineuranee  Com- 
pony  of  HmrifoTd,  876. 

6u,  Defendanto,  through  an  agent  authorized  to  issue  and  renew  policies  and  to 
receive  the  premiums  therefor,  insured  R.  by  a  poli^  containing  a  condition 
of  forfeiture  in  case  of  any  transfer,  or  change  of  title  or  possession,  of  the 
insured  property.  B.'s  title  to  the  property  vested  in  plaintiff,  who  notified 
the  agent  of  the  fact,  and  paid  to  him  the  premium  and  took  a  renewal 
receipt.  Loss  having  occurred,  hM,  that  the  condition  was  waived  and  that 
plaintiff  could  recover.    Jftnsr  ▼.  The  Phomia  Insurunee  Company,  479. 

f .  A  poll^  of  fire  insurance  provided  that  '*  in  case  of  loss,  the  assured  shall 
five  inunediate  notice  thereof,  and  shall  render  to  the  company  a  particular 
account  of  said  loss,"  eta  EM,  that  immediate  noHee  of  loss  only  was 
leqoired.    KUUpe  ▼.  The  Putnam  Fire  Ineuranee  Company,  606. 

$,  A  policy  of  fire  insurance  provided  that  no  suit  or  action  should  be  sustain- 
able unless  commenced  within  twelve  months  after  a  loss  shall  have  occurred. 
MM,  that  if  the  assured  was  induced  by  the  acts  of  the  officers  or  agents  ol 
the  insurance  company  to  suspend  for  a  certain  time  the  performance  of  acta 
required  on  his  part  after  loss,  such  time  should  be  added  to  the  time  lia 
'  lied  for  bringing  action.  lb. 

Vol.  Et.  — 98 


739  ENDiBX. 

9i.  A  wife  insuied  the  life  of  her  huBbend,  a  reBident  of  Q.eorgia,  in  1850,  in  i 
New  York  ixkaanmce  oompaiiy,  and  paid  the  annual  premiama  promptly  ontil 
188d.  bat  then  failed  to  pay  said  premiiuna  until  March,  1865,  when  the  hna- 
.  band  died,  after  which,  and  after  the  close  of  the  war,  she  tendered  the 
onpaid  premiams,  and  demanded  payment  of  the  som  insared,  alleging  that 
aha  was  prevented  by  the  war  and  by  act  of  congress  from  paying  tliem  year 
by  year,  on  the  day  fixed  in  the  policy.  In  an  action  on  the  policy,  held,  that 
the  wife  could  not  recover.  DiUard  ▼.  Th4  MomhaUan  Lift  intwrofiM. 
Campaik^,  167,  and  note,  169. 

MAKIKB. 

10.  A  policy  of  marine  insurance  on  champagne  wine  provided  that  the  insoren 
should  not  be  liable  for  leakage,  unless  occasioned  by  stranding  or  collision. 
HM,  that  the  insurers  were  exempt  from  liability  for  all  leakage,  ordinary 
or  extraordinary,  and  from  whatever  cause,  whether  gradual  or  violent  in  its 
operation,  except  those  specified.  Gory  v.  Boylston  Fire  and  Marine  Iniur- 
anee  Company,  14. 

11.  In  a  policy  of  marine  insurance  on  champagne  wine,  valued  by  the  case, 
it  was  provided  that  the  insurers  should  not  be  liable  "  for  damage  or  ligury 
to  goods  by  dampness,  rust,  change  of  flavor,  or  by  being  spotted,  discolored, 

'  musty  or  mouldy,  unless  the  same  be  caused  by  actual  contact  of  sea  water 
'  with  the  articles  damaged,  occasioned  by  sea  peril/'  Held,  that  so  far  as  the 
sea  water  came  into  actual  contact  with  any  case  or  package,  the  insorers 
were  liable  for  any  injury  occasioned,  either  by  such  direct  contact  or  by  any 
heat  or  dampness  thereby  generated,  but  not  for  any  injury  by  dampnefiB,  or 
change  of  flavor  to  other  packages,  no  part  of  which  came  into  a49toBl  0Q» 
tact  with  the  sea  water.  lb. 

18.  In  computing  a  partial  loss,  return  duties  received  by  the  insured  from  the 
custom-house  are  not  to  be  deducted  from  the  amount  to  which  the  insurer* 
are  to  contribute.  lb. 

18.  Under  the  suing  and  laboring  clause  in  a  policy  of  marine  insurance,  vhe 
underwriters  are  liable  for  a  proportion  of  any  reasonable  expenses  incurred 
in  preserving  the  property  from  the  operation  of  the  perils  iuBured  against, 
but  not  for  expenses  of  ascertaining  the  amount  of  the  loBs,nor  for  expense* 
of  refitting  the  property  for  market.  lb. 

See  BxTRDBN  of  Proof,  14 ;  Rebcoyal  of  Caubb,  185. 

INTOXICATING  LIQUORS. 
See  JuBORS,  760. 

INVESTIGATION. 
9y  legislative  body,  privilege  of  witnesses  on.    See  2SL 

JUDGMENT  NON  OBSTANTE  VEREDICTO. 

Where  a  general  verdict  is  rendered  for  plaintiflb,  accompanied  with  spedftl 
iUidings  to  interrogatories,  which  findings  are  inconsistent  with  any  theory 
upon  which  the  plaintifb  could  recover,  defendant  is  entitled  to  Judgment 
non  obstante  veredicto.    Snyder  v.  Robimon,  788. 
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8m  OmcBR  I>i»  FAero,  489: 

JURISDICTION. 

A  mat  in  whidi  the  Justice  is  the  leoovding  officer  is  not  a  court  haTlng  ft 
:4Mk  urithla  tke  meaniiig  of  the  a^ct  of  eoiigTeiM,>ftd  hM, theiefora» no  fuH* 
diction  over  applicaUons  for  naturalization.    State  ▼.  TFAt<<«fii^«,  IMk 

See  Patent,  t(H  68d. 

JURORS. 

In  a  trial  for  murder,  after  the  Jury*  were  charged  and  put  in  the  care  of  a 
bailiff,  the  bailiff,  with  two  of  them,  went  to  a  liqnor  and  billiard  saloon,  whei« 
other  persons  were  drinking  and  playing  billiards,  and  the  bailiff  procured 
for  each  of  them  a  drink  of  brandj^,  ginger  wine,  nutmeg  and  sugar,  which 
they  drank,  and  which  was  paid  for  by  one  of  them.  The  evidence  showed 
that  the  Iwiliff  asked  the  saloon  keeper  if  he  could  not  fix  up  something  for 
said  jurors  for  the  diarrhea,  but  it  d^es  not  appear  where  the  other  Juron 
were  at  the  time  when  the  two  with  the  bailiff  were  in  the  saloon.  There 
was  no  attempt  to  show  that  the  jurors  were  really  suffering  from  diarrhea, 
how  much  liquor  they  drank,  what  effect  it  had  upon  their  fitness  to  delib- 
erate on  the  case,  or  in  any  other  way  to  break  the  force  of  the  showing 
made  by  the  defendant.     The  jury  brought  in  a  yerd)ct  of  murder  in  the 

"first  degree.  Held,  that  this  was  such  misconduct  in  the  jurors  as  to  require 
'  the  setting  aside  of  the  verdict,  and  the  granting  of  a  new  trial.  DavU  T. 
The  State,  760,  and  note,  764. 

JUROR. 

W)u^t  evidence  of  wlU  be.  receded  on  motion  lor  a  new  tfiaV    .49 

JURY. 

The  consent  of  the  defendant  in  a  criminal  trial  to  have  a  sealed  verdict 
returned  is  no  waiver  of  hie  right  to  have  the  jury  polled.  Stewtrt  t. 
People,  TB. 

KINSHIP. 

See  ComrRACT,  659. 

LABOR. 
See  BtGHT-HoiTR  Law,  814. 

LANDLORD  AND  TENANT. 

1  '  Defendant  had  tot  many  years  fiowed  phdntil^'s  land  by  a  dtaxt,  paying  aa 
annual  compensation  therefor.  In  an  action  to  recover  damages  for  such 
flowage,  ?ield,  that  the  relation  of  landlord  and  tenant  existed  between  the 
parties,  and  that  plaintiff  could  not  recover  beyond  the  amount  of  the  yearly 
eompensation,  without  having  given  notice  to  quit.  MorriU  v.  Mdcfcman, 
124 

I.  Defendant,  owner  of  a  building,  rented  the  lower  story  to  plaintiff  and  the 
npper  stories  to  other  tenants.  There  was,  in  the  upper  part,  a  water-closel 
to  wluch  all  the  tenants  had  aooeea,  and  which,  though  properly  eonstructed 
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hid  become  oat  of  oider  I7  reuonof  the  n^Ugenoeol  tbe  tenentv^eC  wkleh 
tui  defendAttt  luid  notlee.  Edd,  that  detendurt  wm  ItaUe  lor  draMgee 
oecMloaed  to  plaintiff 's  goods  bj  leaflon  of  the  oTeiflow  of  Mid  doaet. 
Mmnkaa  t.  Oohm,  170. 

LABCSNT 

flatate  tnaUiig  the  bringlQg  of  etolen  proper^  Into  a  8l«te  ka«qj,la 
tntlonnL    119. 

LBAEAQB. 

In  polkj  of  marine  Inaoianoe.    14. 

LBA8B. 
flee  Tevahts  ih  Ooiofov*  9M. 

LBGISLATIVB  mVBSTieATIOH. 
PshPlkgeaeC  wllneaaeaon.    See  89. 

LEGISLATIVE  POWER. 
See  OoNBTmrnoHAL  Law,  108,  999. 

LEX  LOCI  CONTRAGTUa 

i.  aold  and  deUvered  Bplritaons  liqaon  in  New  York,  wheio  aneh  aale 
lawful,  to  E.,  who  reaold  the  same  in  New  Hampahlre,  where  aneh  aale 
nnlawfoL  There  wae  evidence  tending  to  ehow  that  prior  to  aach  sale  8L 
had,  in  New  Hampahlre,  solicited  orders  for  liquor  from  B.,  and  that  ai  the 
time  of  the  sale  he  had  reasonable  cause  to  believe,  and  did  beUeve,  that  IL 
intended  to  resell  the  liquors  in  New  Hampahlre,  eontiaiy  to  law.  Bddp 
that  the  eontraot  of  sale  being  valid  in  New  York  oonld  be  enlovesd  la  How 
Hampshire.    EBl  t.  ^fi^paor,  905. 

LIEN. 
See  Cabbikb,  18. 

UFB  INSURANCE, 
flee  Ihbubahob,  197. 

UHITATION  OF  ACTION. 
Bee  frnmANOB,  606;  Statict  or  Ldota' 


LIQUORS. 

Ontnet  e<  «la  of  In  New  York  for  re-sale  In  New  Haapahifa 
tka  kw  of  tka  latter  State  held  vaUd.    906. 

See  JuBOBS,  760. 

LOCAL  mPROVEMENTS. 

;  899 ;  CoirsTrnrnovAL  Law,  979. 


LORD'S  DAY. 
See  Sunday.  80,  46.  180.  684 
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MARINE  INSURANGE 

See  IRB0RAVGB. 

BCARRIED  WOMAN. 

If  %  mmtod  wouuok  of  snlBclent  menial  eajMtdtj,  withoat  dnrew  or  mlerepi^ 
■etttetlon  m  to  tlie  oAture  of  an  instniment,  Joins  in  a  deed  of  her  Iraebftnd 
to  releaee  her  dower,  and  soffere  it  to  be  delivered  to  the  grantee,  she  cannot 
afterward  avoid  it  on  the  ground  that  ehe  wae  induoed  to  exeeate  it  bj 
fiBod  or  nndne  infloenoe  of  her  hneband,  or  of  another  oo-grantor,  without 
■howiog  that  the  grantee  knew  of  or  partldpated  in  the  fraud.  TPMt  t. 
€fra9m,  8a 

MASTER  AND  SERVANT. 

ne  plaintiff,  while  riding  on  defendant's  horse-car,  upon  invitation  of  tho 
driver  and  as  a  passenger  withoat  hire,  was  ii^nred,  withoat  Unit  on  hsf 
part,  through  the  negligence  of  the  driver,  in  the  course  of  his  emplojasBl 
BM,  that  defendant  was  liable.     WiU<m  v.  MUUBmm  BaOnad  Oq.»  11. 

BiEASURE  OF  DAMAGEa 
See  Damaaib,  131 ;  Teleo&afh  Gompant,  180,  kXD  HOf^  14t. 

MENTAL  CAPACITY. 
See  Byeoxncb,  88 ;  Crdokal  Law,  $4S. 

MENTAL  DISEASE. 
See  Cbdonal  Law,  $4S. 

MILL  DAM. 
See  Dam,  61. 

MINOR. 
BeeliFAaT,  180;  Pabbht  A3fD  Child,  888^  8W 

mSOONDUCT  OF  JURORS. 
See  Jurors,  760. 

MONOPOLY. 
See  OoHBTiTunoHAL  Law,  588. 

MUNICIPAL  CORPORATION 

L  The  plsJntlff  eontracied  with  the  authorities  of  a  village  to  build  a  market 
house,  and  to  put  it  under  their  control  for  ten  jears,  in  consideration  that 
thej  would  paj  over  the  rents  thereof  to  him,  appoint  a  person  to  superin- 
tend it,  permit  no  other  public  market-house  to  be  erected  or  used,  nor  ce^ 
tain  articles  spedfled  to  be  sold  elsewhere  in  the  village  during  the  said  ten 
fears.  In  an  action  for  breach  of  contract,  hM,  that  the  said  contract  was 
against  public  policy  and  void.    OaU  v.  The  ViSage  of  KdUvrnmoo,  80. 

&  The  acceptance  of  a  spedal  charter  by  a  municipal  corporation,  authorizing 
It  to  perform  a  strictly  governmental  duty,  does  not  create  a  contract  between 
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the  oorpomtlmi  and  the  8Ute  that  it  doiU  be  pMonned,  nor  make  the  eor 
pofatlon  liable  for  an  omiMdon  te  perfonn,  or  a  negligent  performanee  of  it. 
BmoUan  v.  OUp  of  New  Rac&n,  842,  and  note,  847. 

8.  A  dtj  was  authorized  hy  ttB  )^]^r  to  make  by-laws  relative  to  the  public 
streets  and  nuisances  therein,  and  made  a  bj-law  making  an  ineombranee  ^or 
obstruction  io  travel  in  or  over  a  street  a  nuisance.  Plaiiiliff 's  intuulta  waa 
killed  bj  the  falling  of  a  sign  careleesl/  suspeiided  over  «  atnet.  JBdd 
that  the  city  was  not  liable  for  a  breach  of  contract  dutj.  Jh, 

4  A  city  authorised  by  its  charter  to  eetablish  and  regulate  a  fire  deparftownt 
is  not  liable  for  injuries  occasioned  by  the  negligence  d  a  fireman  wUle 
engaged  in  the  discharge  of  his  duties,  although  such  fireman  is  emi^yed 
and  paid  by  the  dty.    Jetoett  v.  (JUy  of  New  Monen,  882,  and  note,  8d5. 

IL  A  municipal  corporation  is  not  liable  for  damages  caused  by  the  acta  of  a 
vohukiMTj  aoBOdatfon  oi  firemen  while  engaged  in  <eitinguishiQg  a  tie  within 
the  corporate  limits.     Tliortnuh  v.  OUy  of  Nortrirh,  895. 

••  A  village  charter  empowered  the  trustees  to  enact  and  enfMoe  ordinancea 
'*  for  the  government  and  good  order  of  the  village,  for  tiie  suppression  of 
vice,  for  the  benefit  of  trade  and  commerce  and  for  the  good  health  thereof." 
The  trustees  enacted  an  ordinance  prohibiting  the  sale,  without  license,  at 
temporary  stands  or  tables, "  of  any  lemonade,"  ete.  Plaintiff  was  arrested 
for  a  violation  of  the  ordinance,  ffeld,  that  the  ordinance  was  void,  as  an 
unreasonable  restraint  of  trade,  and  afibrded  no  justification  for  the  aneat, 
BofUng  v.  Wett,  676. 

Bee  OoHsnTcnoHAL  Law,  600 ;  Office,  172 ;  Subfagb  Waxbb»  476. 

MUNICIPAL  TAXATION. 
See  CtoHHTtTUTiONAL  Law,  on. 

NAME. 
See  TKADB-BfABX. 

NATURALIZATU^. 
See  Febjitbt,  196 ;  Jubisdictiov,  196. 

NEGLIGENCE. 

1.  A  man  who  negligently  sets  Qre  on  his  own  land,  and  keepe  it  negUgenHy, 
la  liable  for  injuries  done  by  Its  direct  communication  to  the  property  ol 
another,  whether  through  the  air  or  along  the  ground,  and  whether  ha 
might  or  might  not  have  reasonably  anticipated  the  particular  manner  and 
direction  in  which  it  was  actually  communicated.  Higgim  v.  Dev^,  68. 
&  Plafaitlff  was  driving  a  hoMe  of  ordinarf  gentleness  on  «  highway.  Vfham 
■  passing  defendant's  fiaelory,  situated  near  the  highway,  t^e  hoMe  beeame 
frightened  by  the  blowing  of  a  steam  whistle  upon  said  faotory,  and  plala* 
tiff  was  Injured.  BM,  ihait  defendants  were  liable.  KnigM  v.  'Oeonifmr^i 
MUa  BMm' £fla9e  Mofit^fMming  Oo„  406 

See  Highway,  668 ;  Tkliborafb  Compakt,  744. 

NEGOTIABLE  INSTRUMENT. 
See  Bill  or  Ezchangb,  1 ;  Chbck.  6 :  PKOxnssoRY  Notb  ;  WabxhoOU,  606 
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•  NEW  TRIAL. 

On  a  motion  for  a  new  trial  on  the  ground  of  bias  on  the  part  of  one  of  the 
'"  ]iiron,the  evidence  of  jurors  as  to  the  motives  and  inflaences  which  affectM 
'  Aetr  deliberations  is  inadmissible,  either  to  impeach  or  to  snppon  the  Ver- 
dict. But  a  juryman  may  testify  to  any  facts  bearing  Cipon  the  questidn  of 
the  existence  of  any  extraneous  influence,  although  not  as  to  how  far  that 
influence  operated  upon  his  mind.  So  a  juryman  may  testify  in  denial  or 
explanation  of  acts  or  declarations  outside  of  the  jury  room,  where  evidence 
ol  such  acta  has  been  given  as  ground  for  a  new  trlaL  Woodward  t.  LeaoUt 
49. 

Bee  JiTBOBfl,  760. 

NOTE 
Bee  Pbomissobt  Notb. 

NOTICE  TO  QUIT. 
Bee  Landlobd  and  Tenaht,  134 

NUISANCE. 

Bee  iiAHDLOBD  AHD  TENANT,  170 ;  MUNICIPAL  COBPORATION,  WL 

OFFICE. 

1.  An  oflSce  created  by  a  municipal  corporation  may  be  abolished  by  the  saow 
authority,  so  as  to  deprive  the  incumbent  of  his  salary  for  the  unexpired 
term  for  which  he  was  elected.    OUp  OounoU  of  Auguita  v.  Sweeney,  ITS, 

S  Alien  may  be  elected  to.    480. 

OFFICER. 

1.  Appointment  of,  for  municipality,  how  far  valid.    108. 
IL  Wrongfully  kept  out  of  office,  measure  of  damages.    181 

OFFICER  DE  FACTO. 

1.  The  judgment  of  a  Judge  de  facto  is  valid.  StaU  v.  CarroU,  400,  and  note, 
484. 

B.  An  officer  de  fatto  is  one  whose  acts,  though  not  those  of  a  lawful  offl<iQr9 
the  law,  upon  principles  of  policy  and  justice,  will  hold  valid,  so  far  as  they 
Involve  the  interests  of  the  public  and  third  persona,  where  the  duties  of 
the  office  were  exercised :  1.  Without  a  known  appointment  or  election, 
but  under  such  circumstances  of  reputation  or  acquiescence  as  were  calcu- 
lated to  induce  people,  without  inquiry,  to  submit  to  or  invoke  his  action, 
■uppoaing  him  to  be  the  officer  he  assumed  to  be.  8.  Unde^  color  of  a  known 
and  valid  appointment  or  election,  but  where  the  officer  has  failed  to  een- 
foim  to  aome  precedent,  requirement  or  condition,  aa  to  ti^e  an  oath,  give  a 
bond,  or  the  like.  8.  Under  color  of  a  known  election  or  appointment,  void, 
because  the  officer  waa  not  eligible,  or  becauae  there  wae  a  "went  of  po#er 
in  the  electing  or  appointing  body,  or  by  reaaon  of  aome  defect  or  irregu* 
Unity  in  ita  exerdse,  such  ineligibility,  want  of  power,  or  defect  being  un- 
cnown  to  tlie  nublic     4.  Under  color  of  an  election  Ht  appointment  by  ot 
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punnuuit  to  a  publio*  m&oonditioiial  law,  before  the  eame  In  adjodged  to  be 
•ttdu  lb, 
&  The  acts  of  an  officer  appointed  and  acting  in  ponnaaoe  of  a  law  are  YwXid 
as  the  acts  of  an  oiBkonde  facto,  even  though  the  law  be  afterwaid  Jvdktally 
dedaied  iinooDstltntlcmal.  lb. 

ONUS  PBOBANDL 
Bee  WABBHOinm»  847. 

OBDINANGB. 
flee  MmnoiFAL  Cobfor^txov,  STl 

PARENT  AND  CHILD. 

I.  A  widowed  mother  is  entitled  to  the  serrioes  and  earnings  of  her  ndaor 
diild  (if  it  be  not  emancipated  and  have  no  other  guardian),  to  the  saoM 
extent  as  the  ftither  woald  be  entitled  to  them  if  allTe.  Sammand  ▼.  Oor- 
beU,  288. 

&  The  minor  son  of  plaintiff,  a  widow,  worked  for  defendant,  with  her  con- 
sent. No  guardian  had  been  appointed  for  said  son,  but  he  lived  with 
plaintiff  and  was  maintained  bj  her.  JIM,  that  plaintiff  could  rsoorer  hte 
wages  of  defendant.    Matthewson  ▼.  Perry,  889. 

PAROL  AGREEMENT, 
flee  Pbomibsobt  Notb,  858 ;  Statutb  ow  FR4III^  fl 

PAROL  EYIDENOB. 
See  Pbihcepal  akd  Aobht»  IfiH 

PARTIAL  LOSa 

•  ■ 

See  Mabinb  IswuBJOsam,  14. 

PARTNERSHIP. 

Defendant  loaned  mono j  to  A,  and  took  therefor  a  promissory  note,  pa/able 
with  interest  in  three  years,  and  an  agreement  that,  in  considezation  of  the 
trouble  and  expense  in  procuring  the  money  loaned,  A  would  pay  him, 
defendant,  such  further  sum  annually  as,  with  the  interest,  would  be  equal 
to  one-sixth  of  the  annual  net  profits  of  A's  business.  HM,  that  defendant 
was  liable  as  partner  to  a  business  creditor  of  A.    Parker  t.  ChmfUld^  817. 

See  Ikbubakcb,  885. 

PATENT. 

L  A  State  eourt  has  Jurisdiction  to  compel  perfonnaaee  of  aa  agnsaMBl  l» 
assign  a  patent.    Binneif  y.  Annan,  10,  and  note,  11. 

%,  A  State  court  has  Jurisdiction  of  an  action  to  rescind  a  eontnet  for  the  sale  df 
a  patent  right,  brought  on  the  ground  of  the  false  and  fraudulent  representa 
tions  of  the  Tendor  as  to  its  Talue.    Page  t.  Diekereen,  588,  and  note,  584. 

PAYMENT.  , 

See  Application  of  Patxsmt,  788 
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PERJURY. 

BwQftring  to  tk  ftlie  affldaTit  relatiYe  to  an  appUeatioa  thereafter  to  be  made  la 
a  State  eoort  for  natnraUntkni  under  the  laws  of  the  United  States  la  p»> 
J  W7,  aad  ladlfltaU*  in  the  courts  of  the  State.    SkOs  t.  WMUm^r^,  19$. 

PLEADING. 
See  Vausm  htFROomajST,  78B. 

POLLINO  JURY. 
See  JuBT,  78. 

PRESCRIPTION. 
See  SuBFACB  Watxb,  8711. 

PRESUMPTION. 
•m  CcnacoH  Cabsibb,  498 ;  RATmoAtlOV,  4IBL 

PRINCIPAL  AND  AGENT. 

Am  ageat  ilgiiedahlll  of  exchange  in  this  form/'  T.  R.  T.,  agent  te  S.  T./*  aad 

theve  waa  nothing  in  the  body  of  the  bill  evincing  an  intent  to  bind  the 

priaolpal.    BM»  that  it  was  Uie  bill  of  the  agent  and  not  of  the  prindpal, 

and  that  |»anil  oTidenoe  was  not  admiflsible  to  show  an  intent  to  bind  the 

prindpaL    TamnaU  ▼.  Boeky  MaunUrin  Jfaiumal  Bank,  166,  and  note,  168. 

See  Dbbd,  486;  Ratifigatioh,  446. 

PRIVILEGE  OF  WITNESS. 
See  WiTNBsaES,  32. 

PROMISSORY  NOTE. 

1.  la  an  aetkm  oa  a  promiflaory  note,  the  conaideration  for  which  waa  an  agiee- 
■MBl  1^  the  payee  to  procure  for  the  maker  a  aabfltitnte  in  ease  he  ahonld 
be  "  drafted  so  as  to  do  duty  in  the  army/'  or  otherwise  to  dear  him  from 
draft,  and  the  maker  was  never  in  fkct  drafted ;  heid,  that  the  agreement 
waa  contraiy  to  publie  poli<7,  and  the  note  therefore  void.     (JtEara  t.  Gsp- 


1.  la  aa  aetloa  agalaal  the  maker,  on  a  promissory  note,  payable  to  bearer,  the 
defendaat  may  ahow  that  the  plaintiff  had  no  title  to  the  note  at  the  time 
he  brooi^t  the  action.    Hivwy  ▼.  Spring ,  128. 

8.  Where  the  payee  of  a  promissory  note  transfers  it  to  a  bona  fide  purchaser 
before  maturity,  but  does  not  indorse  it  until  after  maturity  or  until  after 
the  puxdiaser  has  notioe  of  a  defense,  such  indorsement  does  not  relate  back, 
but  the  purchaser  holds  the  note  subject  to  all  the  equities  between  the  orig- 
inal parties.    Clofrk  t.  Wkitaker,  286. 

4  A  obtained  defendant's  promissory  note  by  fraud.  On  disooTeilng  the  fraud 
defendant  demanded  a  return  of  the  note.  A  refused  to  letum  it,-bnt» 
before  its  matuiity,  indorsed  it  to  plaintiff,  who  had  no  knowledge  of  the 
fraud,  in  trust  for  A's  creditors,  and  the  balance  for  A's  wife.  Meld,  thai 
plaintiff  did  not  take  the  note  '*  in  the  regular  course  of  boainess,'^  and  that 
it  was  open  to  defense  of  fraud.    Roberts  ▼.  ffaU,  808. 

•b  To  an  action  of  aasumplt  by  indorsee  against  indorser  of  a  negotiable 
promissory  note,  the  defendant  pleaded  in  bar  that,  at  the  time  of  the 
ladonenient,  plaintiflh  orally  promised,  in  eondderatioa  that  defendaut 

Vol.  IX.  —  99 
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would  Indorae  In  blank  and  omit  from  the  indonement  the  worda  "  withonl 
reeonTBe,"  that  they,  said  plalntUb,  would  noTor  haTO  reeonne  to  mid  deleai- 
ant,  hat  would  save  him  harmlees  from  all  Uabilitj  on  the  note,  and  Unt  la 
eonaldeiatioii  of  said  piomlae  defendant  indorsed  the  note  in  Uank.  Ob 
demurrer,  hM,  that  the  plea  was  insofllcient.    Daie  ▼.  Omt^  868. 

6.  In  an  action  on  a  promissory  note  bj  a  bona  Jlde  holder  for  Tslne  befoi« 
matorltj  against  the  maker,  HM,  that  it  Is  a  good  defense,  that  the  slgnar 
tnre  of  the  maker  to  such  paper  was  obtained  bj  fraud  as  to  the  character 
of  the  paper  itself,  and  that  the  maker  was  ignorant  of  such  character,  and 
no  intention  of  signing  it,  and  was  g^ty  of  no  negligence  in  i^fll'ring  hj^ 
signature,  or  in  ascertaining  the  character  of  the  Instrument.  WaOb&r  ▼. 
Egbert,  548,  and  note,  654. 

7.  In  an  action  on  a  promissory  note  by  an  indorsee  against  the  Indorser,  defend- 
ant proTcd  that  the  note  was  indorsed  for  the  aooommodatloB  of  the  maker, 
to  take  up  another  note,  which  the  defendant  had  indorsed  f6r  him ;  that 
the  maker  did  not  so  use  it,  but  deposited  it  in  a  drawer,  intending  to  destroy 
it ;  that  plaintiff,  by  her  agent,  took  it  from  the  drawer  wtthovt  aathoiity. 
and  afterward  retained  it,  with  the  acquiescence  of  the  maker,  as  security 
for  other  notes  against  him,  and  that  no  one  eT^recelTDd  any  eonslderation 
for  the  note  in  suit.  EM,  that  this  was  a  good  defense.  Bcmmmn  ▼.  Vcm 
Kurm,  654. 

8  A  stipulation  in  a  piomisBory  note  to  pay  attorney's  fees,  shoold  aetkm  be 
brought  upon  it,  does  not  render  it  non-negotiable.  8ton&mtm  ▼.  J)fUp  887« 
and  note,  689. 

8l  Made  oa  a  Sunday,  see  p.  46. 

See  Usury,  468. 

PROOF  OF  LOSS. 

See  iHBUBAircB  CoicPAyT,  608. 

PBOXDCATB  AND  REMOTE  OAlTSB. 
See  AcTioir,  957 ;  NaaLiesKOBv  68. 

RAILROAD. 

Plaintiff  famished  a  commutation  ticket,  entitling  him  to  ilde  over  dafsBdaalif 

road,  between  New  York  and  Weetport,  for  the  period  of  a  year  upon  ioor 

tain  conditions.    One  of  these  conditions  was,  that  the  tl<^et  should  be 

shown  to  conductors  when  requested,  or  when  required  by  the  rules  of  the 

^sompany.    The  rules  of  the  company  required  commuters  to  show  their 

tickets  to  conductors  when  required.    During  the  term  coTOred  by  the 

ticket,  while  plaintiff  was  riding  over  defendants'  road,  between  New  York 

and  Westport,  he  was  requested  by  the  conductor  to  show  his  ticket.    The 

plaintiff  had  the  ticket  upon  his  person,  but  was  unable  to  find  it,  and  m 

Informed  the  conductor.    The  conductor,  knowing  him  to  be  a  oonunuter, 

demanded  of  plaintiff  his  fare  for  the  trip,  and,  on  refusal  to  pay,  ejected 

him  from  the  car.    HM,  that  plaintiff  was  entitled  to  a  reasonable  time  to 

produce  his  ticket,  and  that  his  failure  to  produce  it  was  not  such  a  breach 

of  the  contract  as  to  Justify  defendants  in  rescinding  it,  and  that,  therefore 

defendants  were  liable.    Maplei  ▼.  The  New  York  and  New  Haeen  BmUroad 

Co.,  484 

See  Mastke  ahd  Sbbtast,  11 
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RATIFICATION. 

PlalBtiif' ■  huilMuid  eansed  her  name  to  be  forged  to  a  deed  oonTejing  hex, 
landfl  to  M.,  under  whom  defendant  claimed.  EM,  that  plidntiff  *a  silence 
for  eleven  years,  after  being  informed  of  the  transaction,  did  not  amount  to 
a  preeomptive  ratification,  in  the  absence  of  proof  that  she  was  fully  informed 
of  the  name  of  the  grantee,  of  his  residence  or  address,  and  had  all  the  means 
necessary  to  disafllrm  the  deed.    Ladd  ▼.  HSdeHifWKtt  445w 

REAL  E8TATB. 
Dstsdonition  of  after  oontract  of  sale,  65,  and  note,  09. 

REBELLION. 
See  iBiOBAnai,  107 ;  Statutb  of  Lohtatioh,  689. 

RECEIPT. 
See  Wabbhousb,  606. 

REMOVAL  OF  CAUSE. 

L  Crediton  of  an  intestate's  estate,  some  of  whom  resided  in  New  York  and 
others  in  Oeorgia,  filed  a  bill  against  the  administratrix,  in  Georgia,  for  a 
marshaling  of  the  assets  of  the  estate.  The  administratrix,  by  cross-bill, 
alleged  that  the  estate  was  insolvent,  and  obtained  an  injunction  restraining 
creditors  from  suing  until  the  assets  were  marshaled.  The  New  York  credit 
ors  thereupon  petitioned  to  remove  the  salt  to  the  United  States  court. 
EM,  that  nnder  the  act  of  1867  this  could  not  be  done.  Eliu  v.  Bawtan, 
164 

I.  In  an  action  brought  in  New  Hampshire,  by  an  administrator  appointed  in 
that  State,  but  a  citizen  of  Massachusetts,  against  a  Massachusetts  life 
Insurance  company,  upon  a  policy  by  which  defendants  promised  to  pay  a 
eertain  sum  to  plaintiff's  intestate,  a  citizen  of  New  Hampshire,  his  execu- 
tors, eta,  after  his  death,  for  the  sole  use  of  his  wife,  a  resident  of  New 
Hampshire,  hM,  that  the  cause  could  not  be  removed  into  the  United  States 
court  undei  the  act  of  1789.  Oeyer  v.  The  Eaneock  Mutual  Life  IntwranM 
a>.,188. 

RESCENDINO  CONTRACT. 
See  Sunday,  180. 

RESTRAINT  OF  TRADE. 
See  Municipal  Corporation,  676. 

REWARD. 
See  Accord  AND  Satisfaction,  807. 

SABBATH. 
See  Sunday. 

SALE. 
fetOovTRAOT  of  Salb,  65;  Wabbantt, 741. 
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SAVmoS  BANK. 

4  MTliigi  bulk  met  with  a  lois  which  wm,  bj  yote  of  the  directora,  mpif^ 
tkoned  pro  raia  among  the  depoeitoiB.    In  an  action  by  a  depositor  to  raoofir 
the  fall  amount  of  hia  deposit,  KM,  that  the  bank  was  mcoelj  the  agaai  el 
depo8iton»  and  that  plainttlT  could  not  lecoYor.    Bumndl  ▼.  I%$  frTfrifffflif 
Soioingi  Society,  880. 

SEALED  VERDIOT. 

OsBiiBtof  defaadaat  to^  ao  waiver  of  right  to  have  Juj  poUtd,  m 

SEBVITUDE. 
See  SuBFAca  Watbb,  8711. 

SIGN. 
See  MuHioiPAL  CoBFoaAnoH»  MS. 

STATE  mSOLVENT  LAWa 
See  ImoLTBiiiT  Laws,  884. 

STATUTE  OF  FRAUDS 

L  O^  oiwuer  of  a  patent  haj  fork,  and  desiroos  of  organliinga  eompaaj  to  deal 
therein,  orallj  promlaed  B.  that  if  he  would  become  one  of  the  company  and 
take  ■harsB,  and  give  hia  note  therefor,  that  he,  Q.,  as  aoon  as  the  company 
wae  ozganiaed,  would  find  a  man  to  take  the  Bharea  and  pay  the  notoa,  with- 
ont  chaige  of  expense  to  B.  SM,  that  the  promise  was  not  wtthia  the 
statute  of  frauds.    Green  ▼.  Brookine,  74. 

9.  A  debtor  promised  orally  to  pay  part  of  his  debt  1^  paying  the  debt  of  his 
creditor  to  a  third  person,  to  which  arrangement  the  latter  sabseqoentlj 
ansented.  Held,  that  the  promise  was  not  within  the  statute  ol  fteadsi 
Puifuun  V.  Famham,  409. 

STATUTE  OF  LDCITATION. 

L  A  statute  prorided  that  eyery  action  on  a  Judgment  shall  be  brought  withlB 
ten  years  next  after  the  Judgment  was  entered,  and  not  afterward.  Judg> 
Bent  was  entered  March  10, 1859,  and  an  action  wae  commenced  on  it  March 
1S«  1869.    Held,  to  haye  been  commenced  in  time.     Warren  T.  Slade,  70. 

1.  In  an  action  by  a  dtiien  of  LouiBiana  against  a  citiaen  of  Indiana,  where 
the  statute  of  limitations  was  pleaded  as  a  defense,  hM,  that  the  running 
of  the  statute  was  suspended  during  the  civil  war  of  the  rebellion,  which, 
for  the  purpose  of  determining  the  period  to  be  excluded  from  the  operation 
of  the  statute,  must  be  considered  to  have  commenced  on  the  18th  day  of 
August,  1881,  and  to  have  ended  on  the  20tb  day  of  August,  1888,  according 
to  the  respectiye  prodamatlons  of  Presidents  Llncola  and  Johnson.  Pe^ 
Une  ▼.  Sogere,  889,  and  note,  878. 

STEAM  WHISTLE. 
See  Nbolioence.  408. 

STOLEN  PROPERTY. 
Action  for  reward  for.    See  AooosD  akd  Sltisfaotioh,  807. 
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STREET. 

fM  HlBHWAT  ;  MUHICIPAZ.  COBFOBATIQN,  S4SL 

STREET  RAILROAD. 

L  The  ownar  of  tbe  fee  of  a  pablic  street  1b  not  entitled  to  oompeniatlon  te 
tlie  oonstraetlon  and  operation  of  a  horae  railroad  therein.  In  the  abeenoe  of 
proof  of  Bpedal  damage,  ffobart  ▼.  The  MUwaukee  (My  Berilroad  Oampmk§, 
461»  and  note,  465. 

i.  That  the  owner  of  a  store  will  be  prevented  by  sndi  railroad  from  onload 
lag  diajs  and  wagons  In  front  thereof,  will  not  constltnte  such  special 
damago.  Ih, 

See  AasBBSMiBiiT,  8d9;  Hastier  ahd  Sbbtaxit»  11. 

SUBSTXTITTED  SECURITIES. 
See  UsTTBT,  4S8. 

BUXNG  AND  LABORING  CLAUSE. 
See  Mabihb  Insubasch,  14 

SUNDAY. 

L  Tho  owner  of  a  horse  let  It  on  the  Lord's  day,  to  be  driven  for  pleasoro  to  a 
partieolar  place.  The  hirer  drove  it  to  a  different  place,  and  in  doing  so 
Injured  it.  SM,  that  although  the  contract  of  hiring  was  illegal  and  void, 
the  owner  could  maintain  tort  for  the  conversion  of  the  horse.    HoUy. 

(kreoran,  80. 
t.  A  promissory  note,  bearing  the  date  of  a  secular  day,  is  valid  in  the  hands 

of  ^  bona  fids  holder  for  value,  although,  in  fact,  made  and  delivered  on  the 

Lord's  day,  and,  therefore,  invalid  as  between  the  original  parties.    Oratuon 

T.  €h§8, 46,  and  note,  49. 
t,  A  contract  which  could  not  be  lawfully  made  on  Sunday  cannot,  if  lawfully 

made,  be  rescinded  on  that  day.    Benedict  v.  Baehelder,  180. 

4.  Plaintiff  was  driving  his  cattle  to  market  on  a  Sunday,  when  they  were 
injured  by  the  breaking  down  of  defendant's  bridge.  At  the  trial  the  court 
granted  a  nonsuit,  on  the  ground  that  when  the  injury  occurred  plaintiff  was 
violating  the  statute  prohibiting  the  doing  of  secular  work  on  Sunday.  Hdd 
error.    Sutton  v.  Town  of  Wauwatosa,  634,  and  note,  644. 

SURFACE  WATER. 

L  A  land-owner  may,  in  the  reasonable  use  of  his  own  land,  lawfully  prevent 
the  flow  of  surface  water  on  to  his  premises  from  the  adjacent  higher  land  of 
another,  although  such  ac^acent  land  is  thereby  Injured ;  and  the  fact  that 
such  water  has  been  wont  to  flow  upon  the  inferior  land  for  over  twenty 
years  will  not  amount  to  a  prescription.  Swett  v.  OuUe,  276,  and  note,  284. 

5.  A  municipal  corporation,  by  raising  the  grade  of  a  street,  obstructed  the  flow 
of  surfkoe  water  from  ac^aoent  higher  land,  to  the  ii^ury  thereof.  j5a2d,  that 
the  owner  of  the  land  could  not  maintain  an  action  for  damages,  fibyl  t 
The  OUy  of  Eudeon,  478. 

TAX  ASSESSORa 
See  Cbbtiorasi,  691. 
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TAXATION. 
See  CkUTBTiTUTiONAL  Law,  92SL 

TBLBQRAPH  OOMPANY. 

L  A  telegmph  oompanj  cannot — by  a  notice  printed  on  a  blank  on  whidi  a 
meBsage  1b  written  that  it  will  not  be  liable  onleae  the  meeeage  ie  repeated 
—  relieve  itself  from  liability  for  a  negligent  fulore  to  deliver  a  mesBage, 
not  repeated,  after  it  was  received  at  the  office  to  which  it  was  addreaeed. 
WeiUm  Union  TeUgraph  Company  v.  Oraham,  186,  and  note»  149. 

t.  In  an  action  against  a  telegraph  company  for  damages  for  the  non-delivery 
of  a  telegram  requesting  oil  to  be  shipped  "  as  soon  as  possible,"  the  plaintiff 
may  recover  the  cost  of  the  message,  the  advance  in  the  price  of  freight,  and 
his  expenses  incnrred  by  reason  of  the  failure  to  deliver  the  message,  but 
not  the  profit  that  he  might  have  made  on  the  oil  had  the  message  besa 
delivered  and  the  oil  sent  in  due  time.  lb. 

t.  It  is  gross  negligence  in  a  telegraph  company  to  employ  an  operator  who  l§ 
ignorant  of  the  existence  of  a  county  town  which  is  one  of  the  staticms  on  iim 
line.    WoHom  Union  TeUgraph  dmpany  v.  Buchanan,  744. 

4.  In  an  action  against  a  telegraph  company  by  the  sender  of  an  unrepeated  dis- 
patch, to  recover  the  statutory  penalty  for  failure  to  transmit  it.  HM,  that 
a  regulation  of  the  company  limiting  its  liability  in  such  cases  to  the 
amount  paid  for  transmission,  and  of  which  plaintiff  had  no  notice,  was  no 
defense.  lb, 

TENANTS  IN  CX)MMON. 

L  A  statute  provided  that  any  person  might  take  into  his  custody  any  animal 
trespassing  upon  land  "  owned  or  occupied  "  by  him.  Plaintiff  let  his  f^rm 
to  B.  on  shares,  the  stock  being  owned  in  common,  both  living  in  the  house 
on  the  farm  and  furnishing  the  seed  and  receiving  the  crops  in  equal  parts. 
Plaintiff  seized  animals  trespass!  ng  on  the  farm.  Held,  that  the  terms  "  owned 
or  occupied"  implied  an  actual  or  constructive  occupation,  but  that  plaintiff 
was  an  occupant  within  the  meaning  of  the  statute.  Berskell  v.  BtuhneU,  299. 

9l  The  undivided  interest  of  a  tenant  in  common  of  chattels  may  be  seised  and 
sold  by  an  officer  under  attachment,  if  the  property  is  severable ;  and  if  the 
tenant's  share  is  exempt  from  such  seizure,  he  may  maintain  his  action  alont 
to  vindicate  his  exemption  rights.    NeuOon  v.  Howe  and  Jhrwry^  fM, 

TICKET. 
See  Railroad,  484. 

TIME. 
Oompntatkn  of,  under  Statute  of  TilmltatkmBi  wm  9QL 

TOWN. 
See  Highway,  888. 

TRADE-MARK. 

The  pUdnttff  eorpontion  took  its  name  from  the  names  of  its  principal  slodl- 
holders.    Some  of  these  stockholders  afterward  started  a  rival  corpoimtlott 
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mad  ofled  their  namea,  witli  tbe  addition  of  one  other,  m  its  name.  HM, 
that  the  plaintiff  was  entitled  to  protection  in  the  nse  of  said  itodkhoUfenr 
■■mei*  and  that  defendants  wonld  be  enjoined  from  naing  them.  HaHmm  ▼. 
JTiiwii,  m,  and  note.  881. 

TRAN8FBB  OF  CAITBB. 
See  Rem  OTAL  of  CAina. 

TBBSPA88. 
AcnoH,  179. 


TBB8PA8S  VI  BT  ABMI8. 
See  AcTKXH,  967. 

TBOVBR. 

Pklstlff  laked  into  heape  manure  that  had  aoenmolated  in  tbo  gtioot,  the  flw 
of  which  was  in  the  borangh,  intending  to  remoTe  it.  Before  he  could  do  wo, 
■ad  within  twentj-f oor  hoars,  defendant  carted  it  awaj.  BM,  that  plal» 
tiff  coold  maintain  trorer.    HatUm  ▼.  Loekwood^  8S0. 

USB. 
See  Will,  990. 

USUBY. 

Defendant,  being  chaiged  as  indorser  apon  a  promimofy  note,  gaTO  hia  own 
sole  in  lion  thereol  The  original  note  was  void  for  jusojj,  but  defendant 
waa  ignorant  of  this  fact  when  he  gave  his  note  in  renewal.  BdA,  that 
defendant  could  defend  for  usury  against  a  bona  fid$  pnrdiaaer  of  hia  owa 
wte  lev  Ttlne.    The  Fint  National  Bank  ▼.  PlankMon,  458. 

VBBBAL  AGBEEMENT. 
•m  PKUimOBT  NOTB,  868 ;  Statobt  of  Fbaihm*  94 

YILLAGE  ORDINANCE. 
•m  Muhicifal  Corforatiov,  074 

WAIVEB. 
See  Iksurancb,  479. 

WAB. 
Baa  ffEATon  of  lj]iRATiO!ira»  989;  Bffbct  of  on  ItmamuKm  Pouoni,  19T. 

WABEHOUSE. 

L  Daindaiita  had  la  their  poeeeasion,  as  warehousemen,  goods  of  plaintiff,  a 
part  of  which  they  failed  to  dellyer  to  him.  In  an  action  of  assumpsit  foi 
noBideliTerj,  Md,  that  the  burden  of  proof  was  on  defendants  to  sho^ 
either  a  deUyery  or  that  they  had  used  ordinary  care  in  keeping  the  goods 
B^iM  T.  Th$  Hartford  and  Nmo  Haven  BaUroad  Oampanp,  847. 
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i.  The  ladonMmeiit  ftnd  deliveiy  of  a  warehouse  reeeipt  of  goods  etored 
tmurfen  the  ownership  of  the  property  only,  and  not  the  contract  Itsell 
Sale  ▼.  MikuukM  Book  Company,  008. 

Sl  In  an  aedon  by  the  assignee,  for  Tslue  of  a  warehoose  receipt,  to  recorei 
the  proper^  deseilbed  therein:  EM,  that  the  obligation  of  the  ware- 
hoQseman,  in  the  absence  of  frand  or  negUgeaoe  on  his  part»  was  dischaiged 
\ff  deliyering  the  property  actually  reoeiyed  in  store,  althoogh  it  did.  not 
answer  the  deseilption  of  Uie  receipt.  lb, 

WABEANTT. 

A  waiimnty  of  goods,  made  1^  a  yendor  after  he  has  completed  tlM  sale  «< 
them,  if  ttiumpported  by  a  new  consideration,  is  Told.  Biummmt  t.  Fimto% 
741 

WATE&C0UB8B. 

Bee  SuBFAOB  Watbk,  276,  471. 

WIDOW. 
Wm  Pabbht  Aift>  Child,  888»  MB. 

WILL. 

Tlie  resldnaiy  ciaose  in  a  will  was  as  follows :  "  Item.  I  glTo  aad  bequeath 
the  reddne  of  my  estate,  after  the  foregoing  bequests  haTe  been  fully  paid, 
to  the  orthodox  protestant  clergymen  of  Delphi,  and  their  successors,  to  be 
expended  in  the  education  of  colored  children,  both  male  and  female,  ia 
such  way  and  manner  as  they  may  deem  best,  of  which  a  minority  of  them 
shaU  determine."  In  a  suit  by  the  heirs  at  law  against  the  exeeutofs,  to 
i«oo¥er  tlie  residuary  estate : 

BM,  (1)  That  the  residuary  clause  was  yoid  for  Tagueness  and  unesrtalnty  la 
the  designation  of  the  trustees  and  of  the  beneficiaries  of  the  use ;  aad  (|| 
nat  a  court  of  equity  had  not  the  power  to  decree  its  exeeuttoa  €f  prm, 
OHmett  B/Mouton  ▼.  Eairman,  090. 

WITNB8SBS. 

Ae  proTislon  in  the  Declaration  of  Rights,  that  no  person  shaU  "  be  eonpoiled 
to  accuse  or  furnish  evidence  against  himself,"  applies  to  InTostlgalioaa 
before  a  leglslatiTe  body,  and  protects  a  person  from  being  compelled  to 
disdose  the  drcnmstances  of  his  oflbnse,  the  sources  from  fridch,  or  the 
■leans  by  which  CTldenoe  of  its  commission,  or  of  his  conneedon  with  H,  may 
be  obtained ;  nor  Is  such  protection  withdrawn  by  any  statute  which  fsUs  to 
secure  such  person  from  future  liability  and  exposure  to  be  pr^udlced  la 
aay  criminal  proceeding  against  him  as  fully  and  extsaslirely  as  he  would 
be  secured  by  ayailing  himself  of  the  prlTilege  aeeoidsd  1^  the 
tfoaal  prorlslon.    BmmY*  Oate,  29. 

WOBDa 

"BMmw  offokui  Mmieff,"  see  Wimaiiii,  H. 

"Leakoffs,'*  see  Makirb  Insuharcb,  14 

*  Owasef  or  oceupMt^"  see  TmsAim  nr  Ck)incoir,  9M. 

*  B^fMlar  eomrm  of  buaStum,"  see  PROinssoRT  Notb,  800. 
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